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Fallb op Nedse Mandf'g Co. and others v. Georgia Home Ins. Co. 
idrcuit Court, W. D. Jforth Oarolina. October 15, 1885.) 

1. Equitt Pbacticb— Contkibtjtion. 

Wliere several actions, removed from a state court, are based upon Insur- 
ance policies on the same property, based on the same application, issued 
at the same time and by the same agent, containing a clause for contribution, 
the court will order one of the causes to be tranaf erred to the equity docket, 
and the other défendants to be made parties, and the pleadings in that case 
to be reformed according to the equity practice. 

2. Same — Injdnction. 

In such case the plaintiff will be enjolned from further proceedings in the 
other actions until a final decree in the cause so transferrea. 
8. Same— DoMBSTic Compamy. 

In such case an action against a résident défendant company pending in 
the state court will be staj'ed until such final decree, and such company will 
be made a party to the suit so transferred. 

Motion to Consolidate, and Transfer to the Equity Docket. 

The plaintifïs instituted an action against the défendant for the 
recovery of $5,000 upon an insurance policy in the state court. They 
at the same time, in the same court, instituted separate actions against 
eight other insurance companies, one of which was incorporated in 
North Carolina.upon policies issued at the same time, upon the same 
property, and upon the same application. AU the policies contained 
the following stipulation : 

"In case of any other insurance on the property herein insured, whether 
valid or not, or made prior or subséquent to the date of this policy, the assured 
Bhall be entitled to reeover of this company no greater proportion of the loss 
Bustained than the sum hereby insured bears to the whole amount so insured 
thereon ; and it is hère! >y declared and agreed that in case of the assured hold- 
ing any otlier policy in this or any other company on the property insured, 
V. 26F.no. 1—1 
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anbject to conditions of average, the policy shall be subject to average in like 
manner." 

The non-resident insurance companies removed the actions against 
them, respectively, to the United States circuit court, under the act 
of congress of 1875. 

At Oetober term, 1885, of the court, the défendants in the actions 
removed, being liable each for a proportionate part of the loss, (if 
liable at ail,) insisted that, as each company was liable to contribute 
cnly its proportionate amount of the loss, there should be a single 
ascertainment of the loss incurred, so as to bind ail the companies, 
and that each company should be held (if at ail) for the proportion 
of that 6um which the amount insnred by it bore to the total amount 
of insurance, and that, as there could be no consolidation of the suita 
except in a court of equity, and as the élément of contribution was one 
of équitable jurisdiction, and that as the cases were removed from a 
court in which, under the new Code of Civil Procédure, law and equity 
were merged, and the distinctions between law and equity abolished, 
in order to completely détermine the rights of the parties, and to pre- 
vent circuity of action, the several causes should be transferred to the 
equity side of the docket and Consolidated. 

Watson é Glenn, J. G. Buxton, and Fuller é Snow, for plaintiffs. 

W. W. Crump, Graham d Ruffin, Schenck é Priée, and John W. 
Hinsdale, for the insurance companies. 

Bond, J., (Dick, J., concurring,) made the foUowing order : 
■ This cause coming on to be considered upon the motion of the sev- 
eral défendants that this cause be transferred and put upon the equity. 
docket of this court, this court doth uow déclare that the said several 
insurance companies — to-wit, the Georgia Home Insurance Company, 
the Virginia Fire & Marine Insurance Company, the Westchester Fire 
Insurance Company, the Impérial Fire Insurance Company, the Vir- 
ginia Home Insurance Company, the Rochester German Insurance 
Company, and the North Carolina Home Insurance Company — are 
necessary and indispensable parties to the cause in order that the 
rights of ail the parties may be duly ascertained and adminiâtered, 
and that the same can only be done by a court of equity. It is there- 
upon ordered and decreed that this cause be transferred and put upon 
the equity docket of this court for trial, and that the pleadings of par- 
ties in said cause be reformed according to the equity practice of this 
court. 

And it thus appearing to the court that the North Carolina Home 
Insurance Company ia a necessary and indispensable party to this 
cause, it is further ordered and decreed that the plaintiffs proceed, 
according to the course of this court, to make the said North Carolina 
Home Insurance Company, and the other insurance companies, par- 
ties to the suit transferred. 

And it is further ordered that the plaintiffs be enjoined from fur- 
ther proceeding in any action or cause now pending in this court 
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against any of the défendants first above enumerated, until there 
shall be a final decree rendered in the cause hereby direeted to be 
framed and put upon the equity docket of this court. 

And it further appearing to the court, by the admission of ail par- 
ties in open court, that the plaintiffs hâve a suit against the said 
North Carolina Home Insurance Company, touching the same sub- 
ject-matternow pendinginthe superior court of Surry county, inthe 
state of North Carolina, it is further ordered and decreed, in pursu- 
ance of the court's intention, that the rights of ail the parties in in- 
terest may be equally and fully administered, that the said plaintiffa 
be enjoined, and they are hereby enjoined, from further proceeding 
in said cause until said final decree may be rendered in this court 
sitting as a court of equity; and in the mean time that this cause, 
togetherwith the other causes now pending in this court betweenthe 
said plaintiffs and any of the said Insurance companies, remain and 
be upon the law docket of this court, nntil the further order of this 
court, and, on motion of counsel for each and every one of said insur- 
rance companies, they are allowed to be made, and are hereby made, 
parties défendant to this cause as transferred. 



Cbstbal Trust Co. and another v. Wabash, St. L. & P. Et. Co, 

and others, and another, Intervenor.* 

iCvrewt Court, E. B. Missouri, December 10, 1885.) 

Rbobivbîrs— Pebmibsioiî to Cross Tbacks op Railboad and Lat Tback ib 
Front oi' Depot. 

Temporary permission granted a railroad Company to oonstruct and operate 
Us road in front of a dépôt, and across tracks of road in receivers' hands. 

In Equity. Intervening pétition. 

The intervenor allèges that it is a corporation, and lias been au- 
thorized by an ordinance of the city of St. Louis to construct its track 
through said city along a designated route, and that the construc- 
tion of its track along said route will necessitate its crossing the 
tracks of the Wabash, St. Louis & Pacific Railway Company, now 
in the hands of receivers, at several places, and asks permission to 
lay its track, and cross the Wabash tracks, where necessary, upon 
payment of damages. The receivers and the défendant, by their 
separate answers, allège that the ordinance referred to in the inter- 
venor's pétition is void; that at the time it was passed the inter- 
venor was not incorporated, and was consequently unable to take any 
thing under such an ordinance ; and that the construction of the in- 

'Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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tervenor'a track alongthe proposed route, and along Lewis slreet, will 
interfère with the use of the Wabaah dépôt on that street, by impair- 
ing accesB thereto; that the construction of such a track along said 
street ia not such a burden as was contemplated when said street was 
dedicated to public use ; and that the property in said receivers' hands 
will suffer great damage if the intervenor's track is constructed along 
said street, and across the Wabash tracks, as proposed. The Wa- 
bash. St. Louis & Pacific Eailway Company, by its answer, further 
dénies that this court has jnrisdiction over the matter, because the 
circuit court of the city of St. Louis is vested with exclusive jnris- 
diction over the condemnation of property in said city for railroad 
purposes by the constitution and laws of Missouri. The pétition hav- 
ing been referred to a master, he recommended that the intervenor's 
prayer be granted, upon condition that the transfer company pay the 
cost of constructing and maintaining ail crossings ; and that, in op- 
erating the road at such crossings, the intervenor shall yield the right 
of way to the Wabash trains. 

Hitchcock, Madill é Finkelnhirg, for intervenor. 

H. S. Priest, for receivers. 

Henry T. Kent, for défendant. 

Bebwek, J., (orally.) This is not a case where a foreign corporation 
cornes to this state and sues a domestic corporation, or where the con- 
troversy is between citizens of diiïerent states, and where there is im- 
posed upon us the absolute duty of determining the ultimate righta 
of the parties. We hâve possession of this road by our receivers. 
That possession is temporary. While it is true we might impose a 
lien upon the road permanently, following the road through ail time, 
and binding upon whoever should succeed to the title, it does not 
seem to us that we ought to go beyond the absolute necessities of the 
case. Considering that our possession is temporary, the orders we 
make should hâve a temporary effect only, if by so doing we do not 
préjudice ultimate and further questions. 

Now, so far as the validity of intervenor's incorporation is con-' 
cerned, it is a de facto railroad corporation. If there is any fraud 
which was perpetrated in its organization, the attorney gênerai of the 
state can institute proceedings by quo warranta to oust it, and that 
will détermine ail the rights asserted, or attempted to be exercised. 
So far as the validity of the ordinance is concerned, it appears to 
be sufficient to justify us in the action we propose to take. You 
want the privilège of crossing the tracks in possession of the receiv- 
ers. You want the privilège of laying your tracks along a street, 
which, as the master says, will impair access to a dépôt which be- 
longs to, or the fee of which is in, the Wabash Eailroad Company, 
and which is in possession of our receivers. Now, whether it is neees- 
sary that the power of eminent domain should be exercised to appro- 
priate absolutely the right to cross thèse tracks; whether that consti- 
tutional provision of the state of Missouri, that no property shall be 
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iaken or damaged for public use without compensation, is applicable 
hère or not, — I do not think it is neeessary for us to détermine. 
Whether this is simply one of those consequential injuries to which 
that section does not apply, or whether it cornes within the plain 
scope of the section as a "damage" done to the property which actu- 
ally belongs to the Wabash Company, I think, are questions that may 
be appropriately relegated to and settled in the tribunals of the state, 
and by those who shall, within a short time, certainly very brief we 
hope it may be, become the possessors, owners, and managers of this 
Wabash road. It is fair, however, to those parties who may subser 
quently corne into control as well as become the owners of this prop- 
erty that seeurity should be furnished to them as against any wrong 
which may be done by our directing the receivers to permit the cross- 
ings ; for if that section of the constitution of your bill of rights does 
apply, it is certainly true that after occupation — af ter the damage is 
done — the partyinjured bas a cause of action for the damages; and 
so, if it be true that the laying of your tracka on that street, in front 
of that dépôt, is a damage to the property within the scope of that 
section, you are responsible after it is done to any^ action which the 
Wabash road may maintain for damages. 

Back of that, however, is another question which I ought to refer 
to; and that is, that it is not gracions in the fédéral court, which has 
taken possession of property by its receivers, to make that possession 
an obstacle to any proposed public improvement. We should, so far 
as lies within our power, extend every facility to every proposed public 
improvement, simply aiming to préserve the rights which attach to 
property while it is in our possession, and that is ail. , 

It seems to us that ïï will be fair for us in this case to overrule the 
exceptions to the master's report, pro forma, permit its confirmation, 
and direct the receivers to permit the crossing upon entering into the 
stipulations suggested in the master's report. As to the last one, 
that the Wabash Company shall hâve the précèdent right of way, I 
suppose ail that is meant by that is that when two trains approacfa, 
at or near the same time, the Wabash road shall hâve the préférence in 
crossing. That, perhaps, might be made a little more definite in the 
stipulation, and that stipulation should be signed by the company. 
Therefore we confirm the report of the master, in part, with the f ar- 
ther stipulation (and to that extent we overrule the master's report) 
that you give a bond, with sufScient securities, in the sum of $50,000, 
to pay ail damages which shall hereafter in an appropriate action be 
awarded to the receivers, or to the Wabash road, or its successors, 
for any damages which the property sustains by reason of your cross- 
ing the tracks and laying tracks in the manner proposed. 

Mr. Hitchcock. There is only one thing I wish to suggest, and I 
think that I may assume to say what I know is the purpose of the 
transfer company, that they will not make any objection to the find- 
ing of the court, if, as we understand it, we are not to be put in a 



6 FEDERAL KEPORTEE. 

position to be debarred from the fruit of the order; that is, we should 
not be put in a position to be enjoined on the ground that we had not 
made compensation before we undertook to do this. 

The Court, (Breweb, J.) We bave possession of the road, Mr. 
Hitchcock, and, as far as we can, give permission to occupy during 
the possession of the receivers. 

Mr. Hitchcock. The receivers, we do not think, would be likely to 
do it; but we submit, whether the Wabash, which is the party to do 
it, will be put in a position, if they choose to seek damages, which 
flhall take away from us the fruit of this order. 

The Court. That is a question, I think, which we ought to relegate 
to the state courts to settle. 

Mr. Hitchcock. This order will give us, conditionally, the right to 
do what we désire, on the conditions specified. 

The Court. Yes. 

Mr. Hitchcock. That is, on condition of giving a bond in the sum 
of $50,000? 

The Court, (Tbeat, J.) I doubt very much whether the report of the 
master, as presented to us, involves what you call proceedings for the 
condemnation of property. This property is in the possession of the 
officers of this court, and this proposed action is more in the nature 
of a license to do certain things. That is the meaning of ail this, — 
that the receivers permit thèse things to be done upon your giving a 
bond, which, of course, extends as long as we hâve any control over 
the road. What may happen thereafter somebody else must provide 
for. 

Mr. Priest. I understand your honors to mean that no rights which 
the receivers might hâve, by reason of their control of the road, to any 
damages occasioned by reason of this interférence, are to be deter- 
mined in this matter; that this, in fact, amounts to an adjudication 
of nothing, so far as the ultimate rights of the parties are concerned. 

The Court, (Brbwer, J.) Inviewof the situation, we think it would 
be ungracious and improper in us to stand in the way of what is ap- 
parently a public improvement ; and as to the mère matters of com- 
pensation, damages, and things of that kind, we do not think we ought 
now to détermine them. 

Mr. Priest. Then the receivers may be so advised by counsel not 
to institute a suit to recover damages by reason of this occupation; 
in other words, this finding of your honors leaves it in that way, as I 
understand ? 

The Court, (Brewer, J.) The mère question of damages can be lit- 
igated hereafter. As to whether and how much thèse receivers are 
damaged during the brief time they occupy the road, may présent a 
différent question. 

Mr. Hitchcock. Is this bond to be made to the benefit of the re- 
ceivers of the Wabash road, or its assigns? 

The Court, (Brewer, J.) We bave in our state a provision that 
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bonds in similar proceedings may be given to the state, aiid sued ùpon 
by any person entitled to the benefit of them. 

Mr. Priest. There ia no snch provision in our law. 

Treat, J. You can make it to the clerk of the court. 

Brewer, J. Conditioned for the payment of ail damages which may 
accrue to any person interested by reason of crossings, etc. 

Treat, J. I would like to hâve it a little more definite in référence 
to this préférence of right of way. Perhapa ail railroad men know 
■what it means. Certainly it does not mean tbat the Wabash can 
leave a whole train to stand indefinitely on the crossing, so tbat the 
train of tbe other road cannot cross. I sbould like to bave it a little 
more précise on tbat point. 

Mr. Priest. I think we understand the order and tbe spirit in which 
it is intended. 

Mr. Hitchcock. It is a thing understood among railroad men tbat 
wbere trains approacb a crossing, and tbe question is raised whicb 
shall stop, tbat the older company sball bave tbe rigbt to go over first. 

Treat, J. Well, you can prépare the order in tbat form. 

Mr. Priest. There will be no disagreement about that matter. 

Treat, J. Tbe only tbing is to exclude a conclusion. 

Mr. Priest. I wisb to suggest, in case tbe intervenor sbould want 
to appropriate tbat part of tbe property not expressed in the dedica- 
tion vebicb constitutes, properly, the right of way of the Wabasb 
Company, that the bond ought to be increased. The finding of the 
master only goes to the extent of this pièce of property on whicb be 
bas reported, viz., the crossings and tbe dépôt property, and does not 
include property lying on North Market street. 

Brewer, J. We bave no data to estimate that. 

Mr. Priest. There was testimony in regard to tbe measure of dam- 



Mr. Hitchcock. Tbat was reserved by consent of ail parties. That 
matter can go back. We do not think we sball want to use tbat. 

Brewer, J. Perbaps you sbould send tbat back to the master. 

Mr. Hitchcock. I suggest tbe confirmation of the report be accom- 
panied witb an order that the matter be ref erred to tbe master for f ur- 
ther considération, witb leave to tbe intervenor to apply for a référ- 
ence to tbe master in the event it is desired to construct tracks on that 
land. 

Mr. Priest. I suggest tbat ail difficulties of tbat sort can be obvi- 
ated by increasing the bond to $75,000. 

Brewer, J. We do not think there is any occasion for that. It is' 
pretty large, anybow, and tbat would be increasing it upon a mère 
possibility. If they do not want to occupy it, there will be no use of 
speculating as to damages. 

(December 11, 1885.) 

Counsel for intervenors stated that be bad prepared and was ready 
to Bubmit an order in accordance witb the finding of tbe court ren- 
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dered yesterday. Counsel for the reoeivers stated that they had not 
had an opportunity to examine the order carefuUy; but, from the 
casual examination which they had given it, they had diseovered some 
parts of the order were objectionable, and not in accordance with the 
finding of the court on yesterday. 

Treat, J. You will understand that we direct our receivers to allow 
thèse tracks to be laid upon the party giving bond to answer to any 
damages that may accrue to the receivers or their suecessors, and 
there we stop. We hâve nothing more to say. We hope to get rid 
of this property at an early day, and then the purohasers may litigate 
thèse matters wherever they please. We are not going to charge a 
perpetuity or burden upon this property vrhile it is in our possession 
témporarily. 

Mr. , But while it is in the possession of the court it will per- 
mit thèse crossings to be made ? 

Treat,. J. Yes. 

Mr. Prieat. I understood this question to be addressed to Judge- 
Bebweb, on the supposition that the Wabash Eailway Company for 
itself might undertake to prevent the location of thèse tracks, so far 
as its interests were concerned, — that is, a remainder interest, not a 
présent possession or interest, but whatever future interest it may hâve, 
—that the courts would be open to it for the protection of those inter- 
ests in any manner it might deem advisable. 

Treat, J. The simple proposition was this. Perhaps you did not 
catch the remarks of Brother Bbewbe in their entirety, and I did not 
wish to supplément them, except on one or two points, that the find- 
ing might be understood. Hère is a property, as far as the court is 
at présent advised, by which you bave spurs, so to speak, running 
down to the river in every direction. Hère is a rival road, if you 
choose, that cannot accomplish its ends without crossing your varions 
spurs. Now your various spurs dépend upon différent titles. For 
some you hâve a license from the city. If we take up for adjudica- 
tion each one of thèse crossings, with separate interests, there might 
be very important separate inquiries. In regard to the dépôt, you 
hâve the question of "damages," as well as the condemnation of the 
absolute right of property elsewhere. There are many grave questions 
involved, but this court did not choose to pass upon those at ail, for 
the reason that this property is in the handa of the receivers of this 
court témporarily. What shall be done with the property while in 
the hands of the receivers is one question, and the court would not un- 
dertake to adjudieate, through the process of condemnation, or oth- 
erwise, the ultimate détermination of questions conneeted with this 
vast property. It is no part Of the business of this court, when this 
property is in the hands of the receivers, to adjudieate such ques- 
tions at ail. We cannot go back and create any rights or liens on 
this property that shall pass, not only as against the présent own- 
ers of the property, but against ail purohasers hereafter, or ostab- 
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lish new liens or demands. The point I insisted upon in confér- 
ence with my Brother Beewer was that we could net do that. We 
simply préserve the property for the interests of ail concerned. 
Hère was a novel question presented, — novel in this one sensé, viz., 
that this property was in the hands of a receiver ; there is an- 
other public enterprise ; and if we did not permit the receivers to 
assent thereto, another great enterprise would be obstrueted. You 
are ail hère under a franchise from a common government, which 
looks to the public good. That is the underlying thought. Now, we 
say we will allow our receivers to permit the crossings, etc., without 
charging any permanent servitude on the property ai ail. We will 
do nothing but grant what might be called "a license." That is ail 
thèse parties are going to acquire, so far as this court is concerned, 
during the pendency of the receivership. We will permit this to be 
done on the giving of a bond to respond to any damages of parties iii 
jnterest. We don't décide ultimate questions at ail.' That inay be 
done hereafter. If this road goes to a foreclosure and sale, parties 
may dowhatever they choose, — we don't propose to pass on thosequea-i 
tiens, and intended to eliminate them entirely. ' 

Mr. Priest. That, I understand, is in regard to the possessôry 
interests of the receivers, so far as they are concerned, and I only 
look to their interests in this matter. 

Treat, J. They are the officers of the court, and we direct them tO 
do this on receiving this bond. That is ail. If there are questions be'- 
hind that, which go to the ultimate détermination of titles, etc., this 
court is not going to pass upon them at présent. Let the proper 
tribunal pass upon them when they arise. We do not détermine 
what that proper tribunal is. We merely say we will not do it now. 

Mr. Priest. I am glad to hâve the expression of the court upon 
this point. It is suggest^d that the receivers may, possibly, during 
the continuance of their possession, suflfer damages by reason of the 
Crossing at this dépôt. 

Treat, J. Well, they will hâve to be paid. The bond that we re- 
tain for damages, if there are any, is for that purpose. 

Mr. Priest. How are we to ascertain those damages ? 

Treat, J. That will go to the master at the proper time. 

Mr. Priest. By pétition filed ? 

Treat, J. Oh, no. It is a part of the pending matter. There is 
no need of going though it again. 

Mr. Priest. We wish to be careful, so that the jurisdiction may be 
preserved against the parties to respond to any action which the re- 
ceivers may présent, by way of a bill, against them, before the mas- 
ter, for such damages as they may sustain. 

Treat, J. Judge Beewer said yesterday, — perhaps you did not catch 
it, — "Keserving ail further questions in regard to any damages that 
may be sustained in the pending matter." There is no need of 
bringing a new action at ail. We retain the case as presented, on the 
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application of Mr. Finkelnburg. You ask certain things. You hâve 
failed to agrée. It has been before the master. It cornes back on ex- 
ceptions. Pro forma we overrule those exceptions, and make an or- 
der of our own that, insteadof paying so much money, etc., you give 
a bond in the form prescribed; and the application is reserved for 
the further considération of the court under the bond, and it does not 
require any new proceeding at ail. 

Mr. Priest. I understand it now. I did not understand Judge 
Beeweb. The draft of the order, as submitted to me, does not con- 
template that interlocutory decree, but is a final détermination of 
the matter. 

Treat, J. There is no final détermination. 

Mr. Kent. That is exactly what we want reserved. 

Treat, J. That was reserved. The exceptions were filed to the 
master 's report. They were overruledjoro /orma, That is a very ex- 
pressive phrase, indicating that we do not pass on the merits of any- 
thing underlying it, but in the light of what was said, and in thelight 
of that report, we chose to make a new and independent order, not 
foUowing the master in the report at ail. We give a new and inde- 
pendent order that, instead of your paying $25,000, you shall give a 
bond, which was entirely outside the master's report. It seems to 
me the decree can be written in this matter very concisely, and ac- 
complish ail tbat is desired, to-wit : "This matter having corne on to 
be heard," etc., "the court orders, adjudges, and deorees as foUows," — 
that is ail. Then say that we overrule pro forma the exceptions to 
the master's report; and thereupon the court orders, adjudges, and 
decrees as follows, to-wit : That the receivers permit the crossings to 
be made of the property now in their custody under the orders of this 
court, on the giving of a bond in the sum of $50,000 to respond to any 
damages that may accrne to the receivers or their successors in in- 
terest, to be hereafter determined, and said crossings to be conducted 
as you hâve agreed on, reserving ail questions under the said bond 
as to any damages that may accrue during the pendency of the re- 
ceivership. 
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Cbntbal Tedst Co. and another v. Wabash, Bt. L. & P. Et. Co. and 

others.* 

{Oireuit Court, E. D. Missouri. January 5, 1886.) 

RBCBirEKS— Taxes— Ret. St. Mo. § 6754. 

The fact that the property of a corporation is in the hands of a receiver of 
this court does not exempt it from seizure and sale by tlie collecter of taxes, 
under section 6754 of the Revised Statutes of Missouri. 

In Equity. Information against the county collector of Chariton 
county. 

Wells H. Blodgett, for receivers. 

Brewbb, J., {orally.) An application was made to me yesterday 
to issue an attaohment against the collector of taxes in one of the 
connties of this state, who had issued his warrant and levied on an 
engine belonging to the Wabash road, and now in the possession of 
the receivers. It is not represented in the pétition that the taxes are 
not just and légal, or that they are not due. The statutes of Missouri 
make it the duty of the collector, if the taxes are not paid, to issne 
bis warrant and seize property, and sell the same as upon exécution. 
It is suggested that there is no danger of this property being placed 
beyond the jurisdiction of the county, and no doubtbut that the taxes 
will be paid in a few days, and it is intimated that perhaps the col- 
lector is proceeding summarily in this way for the mère sake of ob- 
taining the fées which the statute authorizes him to charge whenever 
he makes a levy. Be that as it may, I think that in levying and col- 
lecting taxes the state is exercising its sovereign power, and that 
there should be no interférence with its collection of those taxes in 
its prescribed and regular methods, even by a court having property 
in the possession of its receivers, unless it is ârst charged that the 
taxes are in some way illégal or excessive. The mère fact that the 
receivers hâve no money on hand to pay the taxes is no excuse for 
stopping the process of the state for their collection. It may be hard 
for the road to pay thèse taxes, but it can be no harder for a corpo- 
ration in the hands of receivers to pay taxes than it is for an indi- 
vidual, and the remedy of the state is in eaoh case the same. The 
application for attaohment will be denied. 

iReported by Benj. F. Bez, Eaq., of the St. Louis bar. 
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CentbaIi Tbust Co. and another v. Wabash, St. L. & P. Ey. Co. 
and others. (Yakey, Intervenor.)* 

{Cvreuit Court, B. D. Missouri. January 5, 1886.) 

Raileoad Companies— Fences — Double Damages for Killino Cattle— Re- 
CEIVEE8 — Kev. St. Mo. § 809. 

Thé factthat a railiroad is in the hands of receivers of this conrt does not 
make it any the less liable under section 809 cl thetRevised Stat.iitp.a of Mis- 
souri for double damages for liilling cattle. 

In Equity. Pétition for rehearing on the intervenîng pétition. 

The intervenor asks in his pétition for double damages for the 
killing of two heifers by the Quiney, Missouri & Pacifie Eailroad, 
June .11, 1884, and allèges that the heifers were reasonably worth 
when killed $550, and $50, respectively. The double damages were 
claimed under section 809, Kev. St. Mo. The claim having been re- 
ferred to a master, he reported that the intervenor was not entitled 
to double damages, and that the cattle were only worth $200, and 
$30, respectively. He reoommended, therefore, that the following 
order be entered: "Ordered that the receiver herein pay to Peter 
H. Yakey eut of the incoming rents and profits of the property in their 
charge, not otherwise appropriated by the previous orders of this conrt, 
the sum of $230, with interest at the rate of six per cent, from the 
thirteenth day of June, 1886." The intervenor excepted to this re- 
port, and it was overruled by Teîiat, J., as to double damages not be- 
ing allowable, and in other respects confirmed. The matter now comes 
up on a motion by the receivers for a rehearing, asking that the mas- 
ter's report be confirmed in ail things. 

H. S. Priest, George S. Graver, and E. Smith, for receivers. 

James Carr, for intervenor. 

Beeweb, J., {orally.) In this case the only question is whether 
the double damage act of the state of Missouri is to be enforced as 
against railroàd property in the hands of a receiver. The suprême 
court of the United States hâve affirmed the validityof that act;'' and 
I know of no reason why it is not applicable to every road in the 
state, whether in or out of the hands of a receiver. It is true there 
may be no equity, where the court takes possession of the assets of 
an insolvent corporation, in saying to one man, whose cow is killed, 
"We will double the value of your cow as a basis of adjustment," and 
to a man who bas done a day's work, "We will adjust your claim 
only at the value of such work," and then distribute the assets upon 
that basis between them. But while there may be no equity in that 
mode of distribution, (and so I said in response to a letter written by 
some one who wanted to hâve me send ail thèse cow cases to the state 
courts for trial,) yet when the question is put directly before the court 

'Keported by Benj. F. Rex, Bsq., of the St. Louis bar. 
* Missouri Pac. Ky. Co. v. Humes, 6 Sup. Ct. Ecp. 110. 
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as to whether it will or not recognize the binding force ofthe statu te 
against a road in the hands of its receivers, I hâve no doubt but 
that it is its duty to recognize it as binding, and adjust the compen- 
sation accordingly. The exceptions to the report of the master •will 
be sustained, and the pétition for rehearing denied. 



Mehehoff V. Mehrhoff and others.* 
(Circuit Court, D. Eansaa. January 2, 1886.) 

1. HUBBANII AND WlFE— ACTION BT WlPB FOB AlIENATING HUSBAND'S AFFEC- 

TIONS — CoMP. Laws Kan. e. 63, §§ 1-4. 

A married woman, in Kansas, can maintain an action in her own name for 
the aliénation of the affections of her husband, and depriving her of his Soci- 
ety, care, and support. 

2. Same — Plbadinq — Complaint— Dbmurrer. 

In an action by a wife to recover damages for the aliénation of her hus- 
band's affections, a complaint alleging that défendants began systematically 
to poison and préjudice the mind of her husband by telling him false stories 
about her, and charging her with unwillingness and inability to do house- 
work, and by treating her with gross disrespect in his présence, and flnally 
by falsely and maliciously charging her in his présence with having commit- 
ted adultery, is not sufflcient, except as to the allégation as to the charge of 
adultery, and as to that it should be made more spécifie by stating the time 
and place where the words were spoken, and what words were used. 

At Law. The opinion states the facts. 

Day é Dodge and Maher é Osmond, for plaintiff. 

H. D. McMullen and Dieffenhacker d Banta, for défendants. 

FosTEE, J. The plaintiiï sues to recover damages for an alleged 
violation of her marital rights, in this, to-wit : that the défendants, 
who are the f ather and mother of William Mehrhoff, her husband, con- 
spired to separate the plaintiff and her said husband, and to deprive 
the plaintiff' of the care and society of her said husband, and alienate 
his affections from her; that, to accomplish the said purposes,tbe de- 
fendants began systematically to poison and préjudice the mind of 
her husband against her by telling him false stories about the plain- 
tiff, charging her with unwillingness and inability to do housework, 
and by treating plaintiff in her husband's présence with gross disre- 
spect, and finally by falsely and maliciously charging the plaintiff, in 
her husband's présence, with having committed adultery, — by reason 
whereof, the affections of the plaintiff's husband were alienated frôrn 
her, and caused him to treat her badly, and with such cruelty that 
she was eompelled to take her infant child and flee from her husband's . 
domicile in the night-time, and that he bas eompletely abandoned 
her and said child; that he bas no property out of which she could 

' 1 Reiwrted by Robertson Howard, Esq., of the st. Paul bar. 
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be decreed alimony, etc., to her damage, $5,000. To the pétition dé- 
fendants file a gênerai demurrer. 

The main question presented in this case is this : Can a married 
wornan maintain an action in her own name for the aliénation of the 
aiïections of her husband, and depriving her of his society, care, and 
support ? It must be said that no such right of action existed under 
the common law by reason of the légal unity of husband and wife. 
Hae the législation on the rights of married women in this state re- 
moved this barrier of the common law? In Westlake v. Westlake, 34 
Ohio St. 621, this question ie disoussed at length under the statuteof 
that state, and the court, by a divided bench, (a majority of one,) 
held that the wife could maintain her action. In Logan v. Logan, 77 
Ind. 558, the court, by a majority of one, decided that under the stat- 
utes of Indiana the wife could not maintain an action, but, the words 
being slanderous, she could maintain her action of slander. It will 
be observed from reading thèse cases that under both the statutes of 
Ohio and Indiana the right of a married woman to sue or be sued 
alone was restricted to certain subjects and causes of action. Un- 
der the statutes of this state the right of a married woman to sue and 
be sued is withoiit restriction or limitation in terms. It reads as fol- 
lows : "A woman may, while married, sue and be sued, in the same 
manner.as if she were unmarried." St. 1879, c. 62, § 3. The stat- 
ute also protects her in the enjoyment of her separate real and per- 
sonal property, and gives her the right to sell and convey such prop- 
erty, and make contracts in référence thereto, to the same extent as 
a married man in relation to like property of his own. It also au- 
thorizes her to carry on trade and business, and perform labor and 
service on her sole and separate account, and makes her earnings her 
sole and separate property, and gives herauthority toinvest the same 
in her own name, etc. Sections 1-4, c. 62, Laws 1879. 

In référence to the matter of suing or being sued she stands on the 
same footing as the unmarried woman. For any violation of Per- 
sonal rights an unmarried woman bas the same remedy that a man 
bas. She may sue for an injury to her character, her person, or her 
property. A right of action to this extent is clearly given to a mar- 
ried woman under the statutes. Furrow v. Chapin, 13 Kan. 112; 
Townsdin v. Nutt, 19 Kan. 284. Words imputing unchastity to a 
female give her a right of action for slander, and it seems to me that 
the provision of the statutes of Kansas was intended to and does 
liberate a married woman from the common-law disability, so far 
as to enable her to sue for any violation of her personal rights, as 
well as for injury to her property; and, in the words of the court in 
the case of Westlake v. Westlake, swpra: "If at common law the hus- 
band could maintain an action for loss of consortium of the wife, I 
can see no reason why, under our law, the wife cannot maintain an 
action for the loss of consortium of the husband." It is quite apparent 
by the language used that it is the intent of the statute that a 
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woman, so far as the power to assert or mainiain her rights in a court 
is concerned, should not be affected by coverture; and the law inthat 
respect places her where she was before the marriage. It istruethis 
right of action grows ont of a relation only arising wbere the married 
relation exists, but I hâve but little doubt that it cornes within the 
Bpirit and intent of the law, and that it was the purpose of the légis- 
lature to permit a married woman to sue for a violation of her per- 
Bonal rights, although such rights grow out of the marital relations. 

It should be remarked, in conclusion, that it is very doubtful if the 
words or conduct imputed to the défendant are sufScient to base this 
action upon, with the exceptions of the words charging the plaintifif 
with adultery. Lynch v. Knight, 9 H. L. 577, cited in Westlake v. 
Westlake. As to this particular charge, the time and place and, if 
possible, the words spoken should be set out in the pétition, so that 
the défendants may be informed exactly what charge they are re- 
qnired to meet. 

The demurrer will be sustained as to the latter objections, — that 
is, the insufficiency of the allégations in référence to the words 
spoken, as I hâve indicated, — and overruled as to the other question, 
with leave to the plaintiff to amend within 20 days. 



Cbanb v. Ecnbï. 



(Circuit Court, B. Oregon. January 18, 1886J 

1. MoNET Rbcbivbd on Erroueous Judgment. 

Where money is received on an erroneous judçment by a party thereto, the 
law, on a reversai of the same, raises an obligation against such party to re- 
Btore the amount, which obligation may be enforced by an action as for 
money had and received to the use of the plaintiff therêin. 

2. CaSB ra JUDGMENT. 

In a suit to enf orce a mechanic's lien, the parties thereto, with others hav- 
ing liens on the same property, were made défendants, and the court, byits 
decree diiectin^ the sale of the property and the distribution of the proceeds 
among the parties, poatponed the payment of the plaintifC's claim to that of 
the défendants, which portion of the decree the suprême court, on appeal 
taken af ter the confirmation of the sale and the distribution of the proceeds, re- 
versed, and also ordered a resale. Held that, on the reversai of the erroneous 
decree, the défendant, in contemplation of law, held the money wrongly re- 
ceived by him thereon for the use and beneflt of the plaintiff, to whom it should 
hâve been originally adjudged and paid, and thàt he might maintain an ac- 
tion to recover the same as for money had and received to his use; and the 
order of resale did not limit or afCect his right in this particular. 

Action to Eecover Money. 

Claude Thayer, for plaintiff. ' 

Baleigh Stott, for défendant. 

Deady, J. This action is brought by the plaintiff, a citizen of Cal- 
ifornia, to recover from the défendant, a citizen of Oregon, the sum of 
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$1,216.25, had and received by the défendant to the use of the plain- 
tiff. The défendant demurs to the complaint, for that it does not 
state fact? sufficient to constitute a cause of action. It is alleged in 
the compîaint that on Mareh 19, 1878, the défendant received from 
the county clerk of Clatsop county, to and for the use and benefit of 
the plaintiff, said sum of money, which of right should hâve been paid 
to him ; that such clerk received said money as the clerk of the cir- 
cuit court for said county from the sheriff thereof, as a part of the 
proceeds of the sale of certain real property theretofore sold by him 
to G. W. Parker, on a decree of said court, in a suit wherein J. C. 
TruUinger was plaintiff, and N. Kofoed, Mary Kofoed, G. W. Parker, 
and the parties hereto were défendants ; that the money paid to de- 
fendant as aforesaid was bo paid in accordance with an erroneous 
provision in said decree, which, on appeal to the suprême court of 
Oregon, was thereafter, on August 25, 1879, so modified that the 
plaintiff was thereby ad judged to be entitled to the said |1, 216. 25, 
but the défendant still retains the same and refuses to pay it over to 
the plaintiff, although eften requested so to do. 

The law is well settled that on the reversai of a judgment an obli- 
gation arises on the part of the party to the record who bas received 
the benefit of the erroneous judgment to make restitution to the other 
party of or for what he has thereby lost. The reversai of the judg- 
ment gives a right of action as between the parties thereto, and cré- 
âtes an obligation against the one who has had the benefit of the 
same to restore to the other what he has thereby lost. At one time 
it was the practice to obtain this restitution, either by a writ of resti- 
tution when the record showed what had been lost or what money had 
been paid, and in other cases by a scirefaciasquare restitutioneni non, 
issued out of the court where the judgment was given. But with the 
growth of the action for money had and received, thèse proceedings 
fell into disuse, and the obligation to restore has long since been en- 
forced by action; "and under the Code there is no other remedy that 
I am aware of. Ba7ik of U. S. v. Bank of Washington, 6 Pet. 17, 19; 
Clark V. Pinney, 6 Cow. 299. And see Yates y. Joyce, 11 Johns. 140; 
Hoxter v. Poppleton, 9 Or. 482 ; Eapalje & S. Law Dict., "Eestitu- 
tion," "Scire Facias." 

Upon the facts stated in the complaint, this seems to be a clear 
case for recovery. There appears to hâve been a decree of the cir- 
cuit court for Clatsop county, ascertaining and determining therights 
of the parties in the suit mentioned therein, in a fund then in court 
or to be there, arising from the sale or disposition of certain property 
in pursuance of the order of the court, which decree erronée usly gave 
the sum now sued for to the défendant herein instead of the plaintiff, 
and for that reason was reversed on an appeal to the suprême court. 
By this erroneous decree the plaintiff loct the $1,216.25 that the de- 
fendant obtained; but, as soon as it was reversed, the law created 
an obligation against the latter to returu what it then appeared did 
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not belong to him but to the plaintiff, for wliose use and benefit tho 
défendant is thereafter deemed to hâve received it. 

On the argument, however, counsel for the défendant undertook to 
put a new face on the facts by citing and reading the opinions of the 
suprême court in the case of TruUinger v. Kojoed, 7 Or. 228, and 8 
Or. 436. But while a référence to thèse opinions may give the court 
a knowledge of some matters connected with said case not contained 
in the complaint, they cannot be allowed to vary the légal effect of 
the facts stated therein. The case before the court is confined to the 
facts stated in the complaint. But really there is nothing in the re- 
ports of TruUinger v. Kofoed contrary to the case stated in the com- 
plaint. 

From the report in 7 Or. it appeara that a suit was brought by 
TruUinger to enforce a mechanic's lien against certain property of N. 
Kofoed and Mary, his wife, in whioh suit G. W. Parker and B. G. 
Crâne, mortgagees of the same property, were made défendants, and 
also Peter Euney, who claimed a lien thereon by virtue of a mechan- 
ic's lien and a mortgage for the same debt, — the former being prier 
in time to Crane's mortgage and the latter subséquent thereto. And 
thereupon a controversy arose between the plaintifï and défendant 
herein as to which of them had the prior lien. The court below de- 
cided the question in favor of Euney, and directed the proceeds of 
the sale of the property, which amôunted to $4,218.20, to be distrib- 
uted accordingly, which was done; but, on an appeal to the suprême 
court, it was decided that Euney, by taking a note and mortgage for 
his debt, waived his mechanic's lien, and the decree in this respect 
was reversed, and direction given for a decree postponing the payment 
of Euney's claim to that of Crane's. From the report of the case in 
8 Or. it appears that the appeal was not taken by Crâne until after 
the order confirming the sale was made, and that it was then taken 
both from the decree determining the rights and priorities of the par- 
ties, as well as such order; and that, on the hearing, the court re- 
manded the case, with the further direction that a resale be made. 
The court below made the order for reaale in pursuance of the man- 
date, but it does not appear that any such sale bas been made ; and 
counsel for the défendant insista that the plaintifï'sremedy is by means 
of this resale. But unless the property will sell for more than it did 
before, — and it is not likely that it will, — a resale will be of no ben- 
efit to any one, and a useless expense to whoever undertakes it; and 
the plaintiff is under no obligation to resort to it, if it would. 

The property brought enough to pay his claim, or so mach of it, at 
the first sale. But this amount, — $1,216.25, — instead of being paid 
to him, was, in pursuance of the erroneous decree, paid to the défend- 
ant, who is, by the reversai of such decree, bound to restore the same 
to the plaintiff, without any référence to the order of resale, with in- 
terest from the date of such reversai. The order of resale was pre- 
sumably made for the benefit of the défendant, whose claim is now 
v.26F.no.l— 2 
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postponed to ail the others. By this means he may save himself by 
bidding at such resale a sum sufficient to cover his claim. At the 
first sale there was no inducement for him to do so, as the sum bid 
covered his claitn where it then stood ; and probably the owner of the 
property bas a right to bave this resale made, with a view of further 
satisfying the demands against him on account of it. But so far as 
tbe sum in controversy in this case is concerned, the plaintiff bas no 
interest in tbe question. In contemplation of law, he bas already re- 
ceived this amount, and cannot get it again, either from tbe property 
or its owner. He must look to tbe défendant, who recel ved it in fact, 
bnt, as it tums out, only for bis use. 
Tbe démarrer is overruled. 



Chableston Fruit Co. ». Bond. 
(Cfireuit Co-iM-t, 8. D. Georgia, E. D. November Tenn, 1885.) 

1. CoNTRACT— Breach— Mbasurk of Damages— Penaltt. 

Not-withstanding the apparent conflict of authorities, it is clear that where 
the damages for the breach of ail the stipulations of a cootract are uncertain 
in their character and cannot be readily ascertained, the sum fixed will be re- 
garded as the settled and agreed damages; but where some of the breaches 
are ascertainable and some net, as it is a penalty as to some, it is a penalty as 
to ail. 

a. Samb — Amount to bb Forfeited. 

It would be manifestljr at variance with the principle of just compensation, 
where there are many stipulations in a contract, some trivial and some grave, 
some ascertainable m damages and some not, to hold that it was intended a 
large sum should be forfeited for any breach. 

At Law. 

It was agreed that the court should direct the verdict. 

Garrard é Meldrim, for pla;intiff. 

Denmark é Adams, for défendant. 

Speer, J. The plaintiffs are dealers in tropical fruits in the cîty 
of Charleston. The défendant deals in tbe same products in tbe city 
of Savannab. A contract was made between thèse parties by which 
it was agreed that the plaintiffs, from November 1, 1884, to May 1, 
1885, would sell to tbe défendant, and deliver on board tbe cars at 
the Charleston & Savannah Railway dépôt, in Charleston, from eacb 
vessel consigned to the plaintiffs not less than 200 nor more than 5 jO 
bunches of bananas, and not less than 2,500 and not more than 5,000 
cocoa-nuts. For January, February, March, and April, 1885, not less 
than 200 and not more than 500 bundles of bananas, and cocoa-nuts 
to a number optional witb défendant, but not to exceed 5,000. Tbe 
défendant agreed to reçoive tbe specified quantities of fruit and nuts 
on tbe cars at tbe dépôt, and then plaintiff had no further care con- 
cerning tbem. The défendant agreed to pay for tbe fruit $1.10 per 
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bunch for bananas, and $30 per 1,000 for cocoas, each sbîpment to 
be paid for in 30 days. The défendant contracted not to import, 
nor cause to be imported, nor be interested in, nor associated with, 
any other parties in the importation of bananas or cocoas from No- 
vember 1, 1884, to May 1, 1885, and should any cargoes of fruit ar- 
rive in Savannah during the specified period he agrées not to ship on 
commission to Charleston, nor to permit others so to ship, if in his 
power to prevent it, any portion of such cargo to any other person 
than the plaintiffs. The contract contains two clauses from whieh 
springs the litigation in this court. They are as foUows : 

"Thé said parf.y of the flrst part do hereby agrée and bind themselves not 
to sell any other party or parties any bananas and cocoa-nuts, during the ex- 
istence of this contract, in the city of Savannah, Georgia, except Joseph B. 
Reedy." 

And this : 

"For the faithful performance of this contract we do each bind ourselvea, 
one to the other, in the pénal sum of $1,000." 

The contract contains no other stipulations of a material character. 

It is clear from the évidence that the plaintiff, just before the Christ- 
mas holidays, 1884, sold a large quantity of bananas and cocoas to 
one Cheatham, a fruit dealer in Savannah. This was within the 
period named in the contract. It was a plain violation of its terms, 
and the sale was accompanied with such circamstances of disregard 
for the provision of the contract, with référence to this stipulation, 
as were likely to irritate the défendant. In the mean time the con- 
tract had been partly performed, and a large quantity of bananas and 
cocoa-nuts had been shipped to the défendant. On this breach, no- 
tifying the plaintiffs that he had discovered what he deemed their 
breach of contract, the défendant withheld $1,000 due on account of 
thèse shipments to him ; and this action is brought by the plaintiffs 
to recover that amount. 

The plaintiffs having thus committed a breach of their contract, their 
right to recover in this action dépends on the détermination whether 
the sum mentioned is to be held a penalty or liquidated damages. 
If this be a penalty, the défendant bas no authority to withhold any 
portion of the amount due to the plaintiffs. If, on the other hand, 
the sum is the liquidated damages for breach of the agreement, fixed 
and agreed upon between the parties, that very sum is the ascertained 
damages, and he would be entitled to retain it. 

An English judge bas said, after an examination of this very ques- 
tion : "The only thing I am certain about is that there is a conflict 
of opinion." This much, however, is clearly settled: the question 
whether a sum mentioned is a penalty or liquidated damages is one 
of construction, looking to the real nature and substance of the agree- 
ment. The words "liquidated damages" are not conclusive; nor, 
where it is expressly declared a penalty, is the court bound by the 



20 FEDERAL EEPOHTEE. 

language. On the gênerai question, however, we find, not only dicta 
opposed to dicta, but décisions opposed to décisions. 

It will be observed that there are a number of covenants in the 
contract under considération. Stipulation is had as to delivery of 
goods, and the place is fixed. The quantity is specified from each 
cargo in November and December, 1884, and a différent quantity for 
March and April,1885. The priée to be paid is named, and the time 
of payment. The défendant is not to import, or cause to be im- 
ported, or to ship to Charleston, except to plaintiffs, any suoh mer- 
chandise. The plaintiffs stipulate that they will not sell to any other 
person in Savannah, except to Eeedy. The défendant is to hâve the 
privilège of inspecting the fruit in Charleston. For the faithful per- 
formance of the agreement, embraoing ail thèse stipulations, the par- 
ties each bind themselves, one to the other, in the pénal sum of $1,000. 

The Code of Georgia (paragraph 3, § 2757) affords a lucid state- 
ment of a cardinal principle of construction of contracts : 

"The construction whieh will uphold a contract in whole or in part is to 
be preferred, and the whole contract should be looked to in arriving at the 
construction of any part." 

It foUows that we cannot, from the considération of questions aris- 
ing from clauses of greater importance, eliminate the légal consé- 
quences flowing from the présence of stipulations of minor impor- 
tance. Now, there is a numerous class of cases which show that 
where there are a number of things to be done, and one large sum is 
to be paid in respect of the non-performance of varions matters of dif- 
férent degrees of importance, then the court will construe the sum, if 
it can do so, as a penalty, and not as liquidated damages. Wallis v. 
Smith, 21 Ch. Div. 250. 

In the leading case of Kemhle v. Farren, 6 Bing. 141, Chief Justice 
TiNDAL, in giving the opinion of the full court, while stating and 
holding the proposition insisted upon by defendant's counsel hère, — 
viz., that if the claim be limited to breaches which were of an uncer- 
tain nature and amount, it would bave had the effeet to ascertain 
and liquidate the damages, — goes on to say : 

"If, therefore, on the one hand, the plaintiff had neglected to make a sin- 
gle payment of £3 6s. 8d. a day, or on the other hand, the défendant had re- 
f used to conform to any usual régulation of the théâtre, howeVer minute or 
unimportant, it must hâve been contended that the clause in question in either 
case would hâve given the stipulated damages of £1,000. But that a very 
large sum should become immediately payable in conséquence of the non-pay- 
ment of a very small sum, and that the former should not be considered as 
a penalty, appears to be a contradiction in terms; the case being precisely that 
in which courts of equity hâve always relieved, and against which courts of 
law hâve, in modem times, endeavored to relie ve, by directing juries to as- 
sess the real damages sustained by the breach of the agreement." 

It is safe, in view of the apparent conflict, to say that when the 
damages for a breach of ail the stipulations are uncertain in their 
nature, and cannot be ascertained, the sum fixed would be regarded 
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as the settled and agreed damages ; but when some of the breaches 
are ascertainable, and some are not, in that case, as it is a penalty 
as to some, it is a penalty as to ail. Atkyns v. Kinnier, 4 Exch. 776. 
This distinction will be found to be fully sustained by the American 
authorities. Applied to the case at bar, it would détermine in favor 
of the plaintiff's right to recover. 

In Suth. Dam. 512, it is stated that when the damages are uncer- 
tain or difficult of proof, and the resuit is not manifestly at variance 
with the principle of just compensation, the sum is held liquidated. 
But it would be manifestly at variance with the principle of just 
compensation, when there are many stipulations, some trifiing and 
some grave, some ascertainable in damages and some not, to hold 
that it was intended that a large sum should be forfeited for any 
breach. 

In Swift V. Crow, 17 Ga. 609, it is held where there is a cove- 
na,nt to perform several things or pay the*sum specified, and the claim 
may extend to the breach of any stipulation, in such case, it seems 
to be well settled that the sum specified should be in the nature of a 
penalty. 

Four text writers of recognized usefulness, if not authority, sus- 
tain this proposition. In Suth. Dam. 424, after reviewing an array 
of authority, the author concludes ; 

"This is believed now to be the doctrine generally held. If a gross sum 
18 stipulated to be paid for any failure to fulflll an agreement consisting of 
several parts, and requiring several things to be done or omitted, it is a pen- 
alty.» 

Wood's Mayne, Dam. 209, is identical in substance. 

2 Sedg. Dam. 250, and note, disoussing Kemble v. Farren, the au- 
thor states: 

"A distinguishing mark which the court seems to hâve had in mind in de- 
ciding the case was that there were stipulations of différent degrees of im- 
portance, some trivial in character, ail secured by one large sum. And the rule 
generally deduced from the case by subséquent décisions, and applied in prac- 
tice, is that a sum flxed as security for the performance of a contract contain- 
ing a nutober of stipulations of widely différent degrees of importance, 
breaches of some of which are to be capable of accurate valuation, is to be 
regarded as a penalty. " 

See, also, Field, Dam. 137-164. 

An exceedingly clear exposition of this doctrine is found in the Cir- 
cuit Court Eeports of Mr. Justice Woods, (Taylor v. Steamer Mar- 
relia, 1 Woods, 302,) and is of great weight and force of authority. 

The court bas examined with care ail of the décisions cited in the 
able argument of the counsel for the défendant. They do not affect 
the rule alreàdy stated. Without exception they construe contracts 
where there is but one stipulation, or where no damage is ascertain- 
able, — in one an agreement to procure an assignment of a mortgage, 
in another not to run a stage, anotber not to practice as surgeon or 
apothecary, àgain not to keep a victualing-house, and several not 
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to keep drinking-houses. The distinction between décisions of thi» 
class and the case before the court is obvions. 

The conclusion is that the sum fixed in the contract under considér- 
ation is a penalty; and, the défendant having specified no damage, 
the plaintiff must recover. 

The jury will find for the plaintiff a verdict for $1,000, with in- 
terest and costs of suit. 



MoBEis, Adm'r, etc., ». Chioaoo, M. & St. P. E. Co. (Three Cas^s.) 
{Ovreuii Court, JV. B. lowa. November Term, 1885.) 

1. RAIIiBOAI) COMPANT — HiGHWAT TeAVELEB— ACdDENlV-StmDAT— ReCOVBBT, 

myw Affected. 

If a railroad Company had no right to run a train on Sunday, and if tlie évi- 
dence in the case shows no right on the part of one driving a wagon over the 
track on that day, whereby the death cooaplained of occurred, the f act of the 
Tunning of the train on that day has no efCect as to a recovery. 
a. Samb— Cbossinq AT Grade— Law of Iowa. 

Under the laws of Iowa there is nothing to prevent a railroad track being 
laid on an even level with a highway. 
8. Same— RscrPBOCAii Duties — Vigilancb, what it is. 

The rights, duties, and obligations of a railroad company, and of travelers 
who drive across its track, are mutual and reclpirocal. Both should keep such 
a lookout as a prudent man would in endeavoring to perform his duty. 
4. Sahb — Pbecedbncb — Right of Wat and Rbason Thbrefob. 

A railroad train, upon approaching a crossing, has precedence and the right 
of way over highway travelers, on account of the celerity of its motion and 
the difflculty of stopping it within a short distance. 

6. Same — Wabning bt Appboaching Tbain. 

A railroad train must give warning to highway travelers, and that warning 
must be reasonable and timely. 
8. Same— "Warning Rbqdieed bt Iowa Statute — Furthbb Warning. 

Under the laws of Iowa, when a train is within at least 60 rods of a highway 
crossing in front of it, there must be given two blows of its locomotive 
whistle, and its bell must be rung from then on contlnuouslv until the cross- 
ing is passed. But if, under the circumstances of the case, additional warning 
would seem necessary, such additional warning must be given. 

7. Same— Highway Teavei,ers — Diligence Rbquirbd. 

Highway travelers approaching a railroad crossing are charged with dili- 
gence to ascertain if a train is about to pass by; and their diligence must be 
greater accordingly as the peculiar locality and the circumstances of the case 
seem to require greater caution. 

8. Samb— Injtjbt bt Accident— Action— Bueden op Proof. 

The burden of proof, in case of injury received in crossing a railroad track 
on a highway, is upon the plaintiS to show, by a prépondérance of évidence, 
négligence on the part of the défendant or its employés. 

9. Same— CoNTBXBtTTORT Négligence. 

If a person, in driving a wagon over a railroad crossing, has failed to exer- 
cise the proper care, skill, and watchfulness, and a collision with a train oc- 
curs, he has contributed to the accident, and no recovery lies, even though 
négligence be proved on the part of the company or its employés. 

10. Same^Occupant op Wagon — How Affectbd bt Négligence op Dbivbb. 

The négligence of the driver of a vehicle in crossing a railroad track is th» 
négligence of the occupants. 
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11. Same— Damages— MBîfTAi. Angitish of Relatives. 

In actions for damages broueht by an administrator against a railroad com 
pany for the death of his décèdent through the company's négligence, the law 
does net permit the jury to award damages for the anguisb and sufEering of 
the relatives of deceased, but limita the amount to be recovered to the pecun- 
iary loss caused to the estate of the person killed. 

12. Dbath of Woman— Measurb of Damages— Pacts to be CoiîsidbKbd. 

In estimating the damages in the case of a wornan killed by the négligent 
running of a railroad train, the jury must consider her âge at the time of her 
death, and any other f acts established by the évidence throwing light on her 
ability to earn money, fixing thus the loss to her estate. But the jury must 
bear m mind, while thus considering, that the sum awarded is giyen in one 
sum, and is f reed f rom the uncertainties that surround and affect business life 
and aSairs. 
18. Death dp Child— Mbasure op Damages. 

In an action against a railroad Company by an administrator for the death 
of a child, the plaintifE is not entitled to damages accruing prior to the time 
When such child would hâve attained his or her majority.* 

At Law. 

W. H. Poster and G. L. Johnson, for plaintiff. 

Burton Hanson and W. J. Knight, for défendant. 

Shieas, J., (charging jury.) J. H. Morris, as administrator of the 
estate of Martba J. Whitmer, and as administrator of the estate of 
Ployd Whitmer, and as administrator of the estate of Matie Whit- 
mer, brings three separate actions against the Chicago, Milwaukee 
& St. Paul Railroad Company to recover the damages which, it is 
alleged, were caused to the estâtes of the three persons named, by 
the death of said persons ; they having been killed in a collision be- 
tween a wagon in which they were riding and a train upon defeud- 
ant's road, it being claimed by plaintiff that the collision, and con- 
séquent death of said persons, was due to the négligence of the de- 
fendant. Under the statute law of lowa, if a person is killed through 
an accident caused by négligence on part of another, the pecuniary 
damages caused to his estate by his death may be recovered in a suit 
by the administrator of his estate; and thèse actions bave been 
brought under the provisions of this statute by the présent plaintiff, 
as administrator of the estate of the three persons named, it not be- 
ing disputed that they are dead, and that plaintifiE bas been legally ap- 
pointed administrator of their separate and several estâtes. As the 
death of the three persons resulted from one and the same accident, 
and as the right of recovery in each case is based upon the same al- 
légations, the court, for convenience sake, bas ordered the three causes 
to be Consolidated for the purposes of this trial before you, and hence 
ail three cases are now submitted to you for your détermination. 

It appears from the évidence that the collision between the wagon 
and train in question took place upon Sunday, and some question 
bas been made in regard to the efïect this fact might hâve upon the 
rights of the parties. If it were true that the railway company had 
no right to run its train over its road on Sunday, it would be equally 
true that Mr. Whitmer and his f amily had no right, so far as the evi- 

' See note at end of case. 
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dence shows, to be drîving in a wagon along the Iiighway. So fat as 
the rights of the parties that are to be determined in this eontroversy 
are concerned, the fact that the collision occurred on Sunday bas no 
effect thereon. The case is to be determined without référence to 
that fact, upon the issues set forth in the instructions given you by 
the court, which alone are submitted to you, 

Under the laws of this state, the railways and the public highways 
may be lawfully built, so as to intersect or cross each other upon the 
same level. The riglits, duties, and obligations of the railroads, and 
of travelers upon the intersecting highways, are mutual and recipro- 
cal. Both parties are charged with the duty of keeping a careful 
lookout for danger, and the degree of diligence to be exercised on 
either side is such as a prudent man would exercise, under the cir- 
cumstances, in endeavoring fairly to perform his duty. At points 
where the line of a railroad crosses a wagon-road upon the same 
level, the trains upon the one, and the teams upon the other, hâve 
each a légal right to pass over the crossing or place of intersection, 
and each bave the right to require the exercise of due care on part 
of the other to avoid a collision. From the greater speed of the rail- 
way trains, the greater difficulty in stopping the same, and the re- 
quirements of public travel thereon, it is not expected that the train 
shall stop and give precedence to an approaching wagon. It is the 
duty of the wagon to wait for the train, as the train bas the préfér- 
ence and the right of way. What iô meant by this is that when a 
train and a wagon are approaching a crossing at the same time, it is 
the duty of the wagon to hait, and allow the train to pass over the 
crossing before going upon the same. In order that the wagon may 
thus hait in order to give préférence to the train, it is the duty of the 
train to give due warniug of its approach, so that the wagon may 
stop and allow the train to pass. Such warning must be reasonable 
and timely. The object of the warning is to secure a clear and un- 
obstructed track at the crossing, so that the train may pass in safety, 
not only as regards itself, but also as to persons lawfully upon the 
highway. The warning, "therefore, should be reasonably sufïicientto 
accomplish the object, and what constitutes reasonable and timely 
warning dépends upon circumstances. A warning that would be en- 
tirely reasonable and sufScient under one set of circumstances, may 
be wholly inadéquate under other circumstances. If, at a given 
crossing, there are obstacles that obscure or interfère with the view 
along the railroad, or that may prevent the hearing, by those ap- 
proaching the crossing, of the sound of the coming train, or of the 
whistle or bell upon the engine, or if a train is being run at a high 
rate of speed, thèse facts, or either of them, may require the exercise 
of greater précautions on part of the raiiway company in giving warn- 
ing of the approach of the train than would be required in the ab- 
sence of such circumstances. What is required of the company is 
that, în view of the speed at which the train is being run, and of the 
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nature and surroundings of thecrossing about tobe passed, such rea- 
sonable and timely warning of the coming of the train shall be given 
as wiil enable teams and persons upon the highway, by the exercise 
of due care and watchfulness upon their part, to avoid a collision 
with the train, and to leave the crossing free and unobstructed for 
the passage of the train over the same. By the express provisions 
of the statute of lowa, it is made the duty of the raiîway companies 
to bave upon each locomotive used in the state a bell and whistle, 
and to cause the whistle to be twice sharply sounded at least 60 rods 
before a highway crossing is reached, and af ter the whistle is sounded 
the bell is to be kept ringing until the crossing is passed, and in case 
of a failure so to do, the Company is liable for ail damages sustained 
by any person by reason of the neglect in not giving such warning of 
the approach of the train. Under this statute it is the duty of the 
Company to sound the whistle and ring the bell, as provided in the 
statute. at ail highway crossings. In addition thereto, the company 
may be required to take further précautions to give timely warning 
of the approach of its trains, if, as I hâve already said to you, the 
circumstances are such that the sounding of the whistle and ringing 
of the bell, as provided for in the statute, would not alone be sufficient 
to give timely warning of the approach of the train. 

On the other hand, persons who are about to cross a railroad track 
are bound, on their part, to exercise ordinary care and diligence to 
ascertain whether a train is approaching, and the précaution to be 
taken by them will vary according to circumstances. They know that 
the crossing is a place of danger; that a train may corne by at any 
moment ; and they are bound to make a vigilant use of their sensés of 
sight and hearing in order to ascertain if a train is approaching. If 
the nature and surroundings of the crossing are such that an ap- 
proaching train cannot be readily seen or heard, this faot oalls for 
the exercise of greater watchfulness and to taking of greater pré- 
caution on part of travelers who are about to cross the track in a 
wagon. It is the duty of the traveler to use proper care to ascertain 
whether he can safely pass upon and over the railway track. He is 
not justified in attempting to pass over the track if a train is approach- 
ing the crossing at such a rate of speed as to render a collision pos- 
sible. In order to ascertain whether he can with safety attempt to 
pass over the crossing it is his duty to exercise ordinary care and dil- 
igence to ascertain whether a train is or is not approaching ; and if 
he fails to do so, and is injured in conséquence thereof, he cannot 
recover therefor, even though the company may also hâve been guilty 
of négligence on its part. 

In the case now on trial it is not questioned that on the second 
day of November, 1884, one David W. Whitmer, with his wife, Mar- 
tha J. Whitmer, his son, Floyd Whitmer, and daughter, Matie Whit- 
mer, was passing in a wagon along the public highway which inter- 
sects or crosses the railway track of the défendant at a point about 
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one mile east of the station of Elwood, in Clinton county, in this state, 
and that while upon the crossing a collision occurred with a train 
passing over defendant's road, which collision resulted in the death 
of said Martha J., Floyd, and Matie Whitmer. 

The first and principal questions upon which the parties are at is- 
sue, and which you are required to détermine, are — First, was said 
collision caused by négligence on part of the défendant company, 
or of its employés in charge of said train ? And, second, did the par- 
ties in said wagon, by négligence on their part, cause, or aid in caus- 
ing, said collision? 

Upon part of plaintiff it is claimed that the collision was wholly 
due to négligence on part of the défendant, and its employés in charge of 
said train; that the train was being run at a highand dangerous rate 
of speed; that the whistle was not sharply sounded twice, at a dis- 
tance of 60 rods or more from said crossing, nor was the bell kept 
ringing from the time the whistle should hâve been sounded until the 
crossing was reached ; that no sufficient warning of the approach of 
the train was given ; that, owing to a curve in the railway track, per- 
sons operating trains thereon cannot see the road-crossing at a dis- 
tance greater than 300 yards, and that byreasonof a growth of weeds 
and briers upon the side of the track and road, the view of the track 
and road was obstructed; that in view of the character of the cross- 
ing, and the surroundings thereof, proper précautions were not taken 
by the défendant and its employés to give reasonable and timely 
warning of the approach of said train ; and that, in conséquence there- 
of, the collision occurred, without fault upon part of persons in the 
wagon. On part of the défendant the several allégations of négli- 
gence made against it are denied, and it is further claimed that the 
collision was caused, in whole or in part, by the négligence of tha 
persons in said wagon, in that the said wagon was driven upon said 
crossing right in the way of the passing train, without taking proper 
précautions to ascertain whether a train was approaching, and whether 
the wagon could with safety be driven upon and over the railway 
track. 

Upon the question whether the collision was caused by négligence 
on part of the défendant or its employés, the burden of proof is upon 
the plaintiff, who must satisfy you, by a fair prépondérance of the 
évidence, that the collision was caused by négligence on part of de- 
fendant or its employés, before he can ask a verdict at your hands. 
If, under the évidence in the case, you find that when the train was 
approaching the crossing where the collision occurred, the whistle 
upon the locomotive was not sharply sounded twice, when at a dis- 
tance of 60 rods or more from the crossing, and that the bell was 
not rung continuously from the place where the whistle should hâve 
been sounded, up to the time the crossing was reached; or if you find 
that either one of thèse requirements was omitted, and that by rea- 
son of the neglect so to do the collision was caused, — thenyau would 
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be justified in finding that the charge of négligence against défend- 
ant had been made out; for, as I bave already said to you, the stat- 
ute of lowa expressly provides that the company shall be liable to any 
one who is injured through the failure to give the signais as required 
by the statute. If, however, you find that the whistle was sounded, 
and the bell was rang, as required by the statute, then you cannot 
find that the company was négligent, unless you are further satisfied 
by a fair prépondérance of the évidence that, under the circumstances 
of the case, and in the exercise of ordinary care and diligence, the 
défendant should bave taken other and greater précautions to give 
timely and reasonable warning of the coming of the train, and failed 
to do Bo, and by reason of such failure the collision was caused. 

Now, gentlemen, you hâve before you the évidence adduced by 
both parties, tending to show the speed at whioh the train approached 
the Crossing, and also the évidence tending to show the nature of the 
crossing, the respective heights of the railway track and the higb- 
way, the surroundingaof the crossing as they were when the acci- 
dent occurred, and what the opportunities were for seeing and hear- 
ing the approach of a train upon the railway, and of a wagon upon 
the highway, and it is for you, under the évidence, to détermine what 
the facts in thèse particulars were at the time of the collision, and, 
baving determined thèse, it is then for you to détermine whether the 
défendant and its employés, in view of the facts as you find they 
then existed, exercised ordinary care and diligence in giving such 
timely and reasonable warning of the coming of the train as would 
enable teams and wagons upon the higUway to avoid a collision, if 
those in charge thereof exercised due care and watchfulness upon 
their part. If, under the évidence in the case, you find that the de- 
fendant and its employés failed to .give such reasonable and timely 
warning of the coming of the train as the circumstances required, 
in the exercise of proper care on part of défendant, and that by 
reason thereof the collision occurred, then you should find that the 
charge of négligence against défendant was made out; but, on the 
other hand, if you are not satisfied by a fair prépondérance of the 
évidence that the défendant or its employés in charge of said train 
did fail to give reasonable and timely warning of the coming of the 
train when approaehing said crossing, then plaintiff bas failed to 
sustain the charge of négligence against the company, and in that 
event your verdict must be for the défendant. If, however, you find 
from the évidence that the défendant was négligent in not giving 
reasonable and timely warning of the approach of said train, then 
you will détermine whether the person or persons in charge of said 
wagon were or were not guilty of négligence which aided in causing 
the collision. If, from the évidence, you find that the négligence of 
the person or persons in charge of said wagon aided in causing the 
accident, then the plaintiff cannot recover. If a person who is driv- 
ing a wagon and team, and, as such driver, bas control over the 
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movements of the wagon, fails to exercise proper care, skill, or watch- 
fulness, and thereby causes or aids in causing an accident, whereby 
the occupants of the wagon are injured, such négligence on part of 
the driver is in law deemed to be the négligence also of the occu- 
pants, and affecta or defeats their right of recovery the same as it 
does the right of the driver. 

The évidence shows, without contradiction, that David Whitmer, 
the husband of one, and father of two, of the parties killed, was driv- 
ing the wagon at the time of the accident; and the question, there- 
fore, for détermination is whether or not he exercised due and proper 
care and watchfulness in approaching and attempting to pass over 
the railway track at the place where the accident occurred. If you 
find that he did not exercise proper care, but, on the contrary, by his 
own négligence, aided in causing the accident, then such négligence 
on his part, as the person in charge of said wagon, will defeat a re- 
covery in any one of thèse actions. As I hâve already said to you, it 
18 the duty of every person driving a wagon and team, when approach- 
ing a railroad crossing for the purpose of passing over the same, to 
exercise ordinary care and watchfulness in ascertaining whether a 
train is or is not approaching, and whether he can safely pasa over 
the railway track; and in so doing he is required to be watehful and 
vigilant in the use of his sensés of sight and hearing. If the high- 
way approaches the crossing in such a manner, and in the midst of 
sueh surroundings, that the view of the track is obscured, and it is 
rendered more difScult to see or hear an approaching train, or the 
signais therefrom, if given, by the whistle or bell, then the traveler 
upon the highway, knowing thèse facts, should use the care and cau- 
tion commensurate to the increased danger caused thereby. The 
greater the risk caused by the nature of the approach to the crossing, 
the greater the watchfulness and précautions that should be taken by 
the traveler in ascertaining that the way is clear, and that he may 
with safety undertake to pass over the track. If he fails to exercise 
the watchfulness and to take the précautions which he should do in 
the exercise of ordinary care and diligence, in view of his surround- 
ings at the time, and he passes upon the track, and a collision oc- 
curs, he cannot recover from the railway company for the injuries he 
may receive, even though the company is also in fault and guilty of 
négligence. 

You bave before you, gentlemen, the évidence showing the nature 
of the crossing, and the approach thereto; its surroundings at the 
time of the accident; the opportunities aiïorded to, or difficulties in 
the way of, persons driving wagons upon the highway in as'certaining 
whether a crossing could or could not be safely made; what the ob- 
structions were, if any, tending to prevent those upon the wagon from 
seeing or hearing an approaching train, or the signais therefrom, if 
given ; and you hâve also the évidence showing the manner in which 
David Whitmer and family approached said crossing in said wagon ; 
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and it is for you to say, under the évidence, whether or not said David 
Whitmer exercised the vigilance and watchfulness and took the pré- 
cautions which, in the exercise of ordinary care, he should bave taken, 
in view of the circumstances then surrounding him, in order to ascer- 
tain whether or not a train was or was not then approaching, and 
■whether be could or could not with safety pass upon the railway track. 
If you find that he did exercise ail the vigilance and watchfulness and 
take ail the précautions that he should hâve done under the circum- 
stances, then upon this issue you should find for the plaintiiï ; but 
if, under the évidence, you find that said David Whitmer failed to 
exercise the watchfulness and vigilance and to take the précautions 
which he should bave done under the circumstances, and drove said 
wagon upon the railway track, thereby bringing it into collision with 
the train, then he was guilty of such négligence as will defeat a re- 
covery in any one of thèse actions,, and your verdict must be for tb© 
défendant. To restate the légal propositions briefly : Unless you are 
satisfied from the évidence that the collision was caused by the nég- 
ligence of the Company or its employés, then your verdict must be 
for the défendant. If, however, you are satisfied from the évidence 
that the collision was caused by the négligence of the défendant or 
its employés, then your verdict should be for the plaintiiï, unless you 
are satisfied from the évidence that the said David Whitmer, as the 
driver in charge of said wagon, by négligence on bis part, aided in 
bringing about said collision, in which event your verdict must be for 
the défendant, even though you find that the défendant was also 
guilty of négligence. 

If, then, gentlemen, under the instructions given you, as applied 
to the facts as you may find them from the évidence, you find for the 
défendant, you will so say by your verdict ; but if yoa find for the 
plaintiff, you will then be required to détermine the amount of dam- 
ages to be awarded in each one of the cases submitted to you. 

The amount of damages to which plaintiff is entitled, if you find 
the défendant liable, is such sum as will equal the pecuniary damage 
caused to the estate of the person killed by bis or her death. The 
statute of lowa, under which thèse actions are brought, does not permit 
you to consider or to award to the plaintiff damages for the anguish 
and suffering caused to the husband and father of the persons killed, or 
to their other relatives. The law limits the amount to be recovered 
to the pecuniary loss caused to the estate of the deceased person, and 
beyond this amount you cannot go. In estimating the amount of 
damages you will be required to consider each case separately. 

In case No. 254, which is the one brought to recover damages for 
the death of Mrs, Martha Whitmer, you will take into considération 
her âge at the time of her death, and any other facts established by 
the évidence which may tend to throw light upon her ability to earn 
money, and, exercising your best judgment thereon, fix the damages 
at such sum as you deem will fairly represent the pecuniary loss 
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caused to the estate of said Mrs. Whitmer by her death, bearing in 
înind that the sum you may thus award is to be paid now, — is in one 
Bum, — and will be thereby freed from the uncertainties that surround 
and affect business life and affaire. 

The other persons killed, as the évidence shows, were children of 
three years, and about 18 montbs, old. The boy, Floyd, would bave 
beoome of full âge when 21 years old, and the girl, Matie, when 18 
years old. Until thèse children should reach their majority.the father, 
under the laws of the state, would be liable for their maintenance, 
and be entitled to their earnings and the benefit of their labor; and 
hence the proceeds thereof would not belong to their estate, and would 
not pass to their administrator. In thèse actions, therefore, the 
plaintiff, who sues as administrator of their estâtes, is not entitled to 
recover for damages accruing prier to the time at which the child 
would hâve attained his or her majority. You are therefore to déter- 
mine what sum should be awarded in each of thèse cases, as fairly 
representing the pecuniary loss to the estate, in that the said estate 
bas been deprived by the death of the party of the accumulations or 
earnings net, after allowing for ail expenses, which such party might 
hâve accumulated after reaching his or her full âge. From the very 
nature of the case it is impossible that évidence could be adduced 
showing the amount of such loss. It is impossible to know whetber 
thèse children, or either of them, would reach the years of their ma- 
jority. It might be that, had it not been for this accident, and their 
conséquent deaths, they would bave reached a fuU old âge. It is im- 
possible to know whether thèse children, or either of them, had they 
lived, would, after their majority, ever hâve earned or accumulated 
any estate or property whatever. It might be that they would hâve 
been successful in that regard, and hâve accumulated estâtes of greater 
or less value. You know, gentlemen, from your common observation 
and expérience, the uncertainties and contingencies that attend human 
life and the accumulation of property, and due weight should be given 
thereto in estimating the damages to be awarded in cases of this 
character. The amount to be awarded bas to be and is intrusted to 
the Sound common sensé and good judgment of the jury. The amount 
you award beoomes a sum fixed and certain, and when awarded and 
paid is freed from the uncertainties and contingencies I bave named. 
In thèse cases, Nos. 255 and 256, you will therefore, if you find for the 
plaintiff, award in each case such reasonable sum as in your best judg- 
ment may be considered to fairly represent the pecuniary loss to the 
estâtes, in that said estâtes bave, by the death of said Floyd and Matie 
Whitmer, been deprived of their possible accumulations after reaching 
the âges of 21 and 18 years, respectively. 

A Juror. I failed to understand from the instruction of the law, 
and would like to know, whether there is any statute that spécifies 
how fast or how slow a train shall go in approaching a crossing. 
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Court. There is no statute law that I am aware of, and no princi- 
ple of law that the court can lay down to you. The railway Com- 
pany, 80 far as the law is coucerned, as I understand it, are justified 
in running at any — at such speed as they may deem best in the 
transaction of their business. They may run a train, if they can in 
safety, at 50 or 60 miles an hour, or 100 miles an hour if that speed 
can be reached ; but at wbatever speed they do run, they must give 
timely and reasonable warning of the approach of the train, and the 
increased speed bears upon that question. A warning which would 
be sufficient if the train was running 5 miles an hour might not be 
Bufficient if it was running 25 or 30 jniles an hour. 

In the absence of a statute, damages cannot be recovered by a father for negligently 
canaing the death of his minor son. Sullivan v. Union Pac. R. Co., 2 Fed. Kep. 447. 

In an action for negligently causîng the death of a minor, the proper measure of 
damages, where the father is the next of kin, is the probable value of the services of 
the deceased from the time of his death until his majority, less the expense of his main- 
tenance during the same time. Mayhew v. Borns, (Ind.) 2 N. E. Eep. 793 ; Stafford v. 
Eubena, (111.) 3 N. E. Rep. 568; Pennsylvania Co. v. Lilly, 73 Ind. 252; City of Chicago 
V. Scholten, 75 111. 468; Èockford, R. I. & St. L. R. Co. v. Delanêy, 82 111. 198; and the 
jury may take into account. the reasonable expectation of pecuniary benefit from the 
continuance of the life even beyond majority. Johnson v. Chicago & N. W. R. Co., 
(Wis.) 25 N. W. Rep. 223. 

But where the next of kin are collatéral kindred of the deceaaed, and hâve not re- 
oeived pecuniary aid from him, they will be entitled to nominal damages only. City 
of Chicago v. Scholten, 75 111. 468. 



Patterson and others v. Mater and others. 
{Circuit Court, B. Colorado. December 31, 1885.) 

1. Ebpleviiî— Pbocbss prom Statb Cotjiit— Goods ru Possession op Mabshai.. 

Qoods in possession of a marshal cannot be taken in replevin by process 
from a state court. 

2. Samb— Suit on Bond— Jxjbisdiction. 

Where such a proceeding is attempted, the marshal may sue on the bond in 
his ov^n name, in the fédéral court, irreapective of the citizenship of himself 
and the obligors in the bond, and so may any one beneflcially iuterested in 
the bond. 
8. Same— Citizenship— AssiGNMENT. 

Where the parties beneflcially interested are citizens in a state other than 
that of the obligors, they may sue in the fédéral courts, with, and probably 
without, an assignment. 

Motion for New Trial. 

F. M. Hardbrook, for plaintiff. 

G. I. Thomson, for défendant. 

Brewbr, J. I see nothing in the motion for a new trial that calla 
for hésitation or admits of doubt. The replevin proceedings by De 
Walt were unwarranted. Goods in possession of a marshal of the 
United States cannot be taken in replevin by process from a state 
court. Freeman v. Howe, 24 How. 450. 
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Where such a proceeding is attempted, an undertakîng given for 
the return of the goods may properly be treated as nothing more thau 
a forthcoming bond, — a mère incident to the action in which posses- 
sion of the goods was taken by the marshal. In such a case the 
marshal may maintain an action" in his own name in the fédéral 
court; and this, irrespective of the question of the citizenship of 
himself and the obligors in the bond. So may any one benefi- 
cially interested in the bond. Jurisdiction in thèse subordinate and 
ancillary proceedings rests upon the jurisdiction acquired in the orig- 
inal action. 

Further, the marshal is a mère nominal party, having no pecun- 
iary interest. The plaintiffs, citizens of a state other than that of the 
obligors, are alone beneficially interested. As such they may sue in 
the fédéral courts, with, and probably without, an assignment. Browne 
V. Strode, 5 Cranch, 303; Irvine v. Lowry, 14 Pet. 293; McNutt v. 
Bland, 2 How. 9; Coal Go. v. Blatchford, 11 Wall. 172; Huff \. 
Hutchinson, 14 How. 586; Walden v. Skinner, 101 U. S. 588. 

The motion for a new trial will be overruled. 



Van de Ventée ». Chicago City Et. Co. 

(Oircuit Court, N. D. Illinois. May 8, 1885.) 

1. Stkbet Railwats— Cable Oabs — Diligence Requibed. 

Street railways, as common carriers, are bound to the exercise of a hîgli de- 
gree of care and diligence in their business, in the care and protection of the 
persons and lives of their patrons and passengers; are bound to exercise that 
high degree of care and diligence in the protection of the persons of its pa- 
trons, as is usually exercised by very prudent persons in their own business, 
under like circumstances, and are liable for injuries resulting to passengers 
from their négligence or want of such care and diligence. 

2. Same — Négligence — Injurt to Passbngeb Attbmpting to Gbt on Caes. 

Where a person, without négligence on his part, and while the cars are 
standing still waiting for passengers, endeavors to go aboard the car, with the 
intention of paying fare and becoming a passenger, and the conductor of the 
car, without giving such person reasonable and sufflcient time to enter, neg- 
ligently caused or suffered the car suddenly to start, wherebjf the person at- 
tempting to board the same is injured, the company will be liable. 

3. Same — Conthibutobt Négligence. 

But where the injury was caused by the person's want of care and prudence 
in attempting to get on the car while it was in motion; or where his own nég- 
ligence or want of care contributed in any manner to produce the injury, there 
can be no recovery. 

At Law. 

W.G.éA.T. Eîving, for plaintiff. 

W. J. liyncs, for défendant. 

Bonn, J., {char g ing jury.) This action is brought by the plaintiff, 
Eugenia Van de Venter, a citizen of the city of Bufïalo, in the state 
of New York, against the défendant, the Chicago City Eailway Com- 
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pany, a corporation organized under the statutes of the state of Illinois, 
and a citizen of the state of Illinois, to recover for a personal injury, 
claimed to bave been received by her through the defendant's négli- 
gence and want of proper care wbile the plaintiff was attempting to take 
one of the defendant's cars at the corner of Wabash avenue and Jack- 
son Street, in the city of Chicago, on January 29, 1884. The évidence 
shows that the défendant corporation was and is engaged as a com- 
mon carrier in the business of carrying persons in Chicago, by means 
of Street cars known as "cable cars," and propelled and run by steam- 
power. ïhe plaintifif was, at the time of the accident, a teacher of 
instrumental music, proseouting her vocation in the city of Chicago. 

The plaintiff claims that on the day in question she had been en- 
gaged in the instruction of her pupils at Webber Music Hall, upon 
Wabash avenue, near the corner of Wabash avenue and Jackson 
Street; that between é and 5 o'clock that day, January 29, 1884, she 
came down to the street from the hall, where so engaged, and at- 
tempted to take the defendant's car to go southward on Wabash ave- 
nue to her home; that the defendant's train of cars stopped, for the 
purpose of taking on passengers, opposite to the entrance to the music 
hall, where the plaintiff was standing, waiting for the train, and that 
she left the sidewalk, and walked across the street to the rear of the Cot- 
tage Grove avenue car, which she wished to take, and where other 
passengers wefe about getting on board; that the train remained 
standing nntil ail the other passengers got on board; that she, the 
plaintiff, was the last one waiting at that point to take that car; and 
that after the other passengers had stepped on board the train, and 
while it was yet standing still, she took hold of the railing of the car 
with one hand, having upon the other arm a gossamer cloak, and an 
umbrella in the left hand, and at the same time placed one foot upon 
the lower step of the platform to the car, and at that moment, and 
before she had got upon the platform, the conductor of the train neg- 
ligently caused the train to start without giving her sufficient time to 
get upon the car, whereby she was thrown upon the ground, and 
drawn several feet along the street by the side of the car, sustaining 
injuries to her person. This is substantially the claim which the 
plaintiff makes, and her testimony is directed to and tends to support 
the claim. 

The defendant's défense upon the trial is that there was no négli- 
gence or misconduct on the part of the railway company, or its con- 
ductor of the train, in question; that the plaintiff, if injured at ail, 
was injured by means of her own carelessness and want of prudence 
in attempting to take the car while in motion ; and this is, I think, 
substantially the issue you are to détermine from the évidence. 

The défendant is a common carrier of persons, and, as such, is 

bound to the exercise of a high degree of care and diligence in its 

business, in the care and protection of the persons and lives of its 

patrons and passengers. It is bound to exercise that high degree of 

v.26p.no.l— 3 
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diligence and care in thé protection of the persons of its patrons as 
is usually exercised by very prudent persons in their own business 
under like ciroumstances, and is liable for injuries to its passengers 
resulting from its own négligence, or want of such care and diligence, 
without fault on their part. 

The law requires in such cases the highest degree of care and dili- 
gence which is reasonably within the power of the persons engaged 
in such business. So that if you should find, upon the whole évi- 
dence, that the plaintiff, without fault or négligence on her part, and 
while the cars were standing still, waiting for passengers — the plain- 
tiff with others — to go on board, she endeavored to go upon the plat- 
form of the car, with the intent of going into the car and paying her 
fare and becoming a passenger upon defendant's train; and that, as 
she placed her foot upon the step leading to the platform of the car, 
at the usual place of entering said car, and took hold of the railing 
of the car with one hand, for the purpose of enabling her to step upon 
the platform to enter the said car, while the car was standing still 
for the entrance of passengers, the conductor of the train, at that mo- 
ment, and without giving the plaintiff reasonable and snfficient time 
to get upon the platform of the car, negligently oaused or suffered the 
train suddenly to start up before the plaintiff had time to get upon 
the platform, whereby the plaintiff was thrown upon the ground, and 
dragged to a distance, causing injury to her person, — -the plaintiff in 
such case would be entitled to recover for such injury. On the con- 
trary, if the jury should believe from the évidence that the injury to 
plaintiff was caused by her own want of prudence or care in attempt- 
ing to take the train while such train was in motion, or that her own 
négligence or want of care contributed in any manner to produee the 
injury, she cannot recover, and your verdict in such case should be 
for the» défendant. 

The case présents, in the main, a question of fact for the jury, 
and which it becomes your duty to détermine from the weight of the 
évidence. The burden of proof is with the plaintiff to establisti her 
case by a prépondérance in the weight of the testimony, and in the 
trial of the issue it will be the privilège and duty of the jury to con- 
sider ail the testimony on both sides, and to give to each and ail of 
the several witnesses, and ail the facts and ciroumstances appearing 
upon the trial, such weight and crédit as you think them fairly enti- 
tled to. Evidence is that which demonstrates and makes clear to the 
minds of the jury the issue between the parties, and it is always for 
the jury to judge how much crédit and weight should, in justice, be 
attached to the statements of the several witnesses. Of course, the 
number of witnesses testifying to a given state of things for and 
against is a material circumstance to be considered by the jury. 
But it does not foUow from this that you are necessarily to give more 
crédit to the greater number of witnesses so testifying, as against a 
less number testifying to the contrary state of facts. If the jury, ail 
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things considered, are more convinced by the testimony of the lesser 
number, they are entitled to take their testimony in préférence to 
tbat of the greater number. Still, you are always to consider the 
number of witnesses testifying for and against. It is also your duty, 
in giving weight to testimony, to consider the interest of the several 
■witnesses, if any, in the resuit of the trial, and their relation to and 
connection with the parties and the case, as well as the statements 
they make, the reasonableness or unreasonableness of their testimony, 
and how they are corroborated or contradieted by other testimony or 
by the known and conceded f acts of the case ; also the manner of the 
witnesses upon the stand, their apparent feeling or bias, if any, for 
or against one party or the other, After fuU and patient considéra- 
tion of ail the testimony and circumstances, the jury are to consider 
how they are reasonably satisfied and convinced by the évidence, 
taken as a whole. 

If you find for the défendant, you will simply say so by your ver- 
dict. If for the plaintiff, it will then be your duty to assess the dam- 
ages she will, in such case, be entitled to recover from the défendant 
on account of the alleged injury. 

If you find for the plaintiflf, the sources of the damages will be — 
First, the expenses necessarily and properly incurred by her in pro- 
curing médical aid and attendance, and for nursing, in conséquence 
of the injury, to be assessed and found by the jury from the évidence; 
second, if you find the plaintiff was disabled by the injury, from at- 
tending to her ordinary business and occupation, compensation for 
her loss of time so occasioned by the injury, to be assessed and found 
by the jury from the évidence; third, the personal pain and suffering, 
pbysical and mental, to which the plaintiff bas been subjected as a 
conséquence of the injury, to be assessed by the jury from the testi- 
mony. The damages which the plaintiff would be entitled to recover 
under tbis last head, in case you find for the plaintiff, are largely in 
the discrétion of the jury, but they should be proportioned as near as 
can be to the extent of the pain aud suffering endured by the plaintiff 
as a conséquence of the injury. They should in no case be excessive 
in amount, but made judiciously commensurate, in the sound judg- 
ment and discrétion of the jury, to the pain and suffering, physical 
and mental, so endured by the plaintiff as a conséquence of the in- 
jury. 

There was some évidence on the part of the plaintiff tending to show 
that the injury to the plaintiff will be incurable and permanent, on ac- 
count of an injury to the plaintiff's spine ; but I think, upon the whole, 
the jury would not be justified in so finding, and I understand the 
plaintiiï's counsel to waive any claim for damages on the considéra- 
tion of the injury being permanent or incurable; and so you are in- 
structed, in case you find for the plaintiff, -to consider the matter of 
damages under the three heads only, as enumerated to you by the 
court, and assuming that the injury is not permanent or incurable. 
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Gentlemen, the further responsibility of the case now resta with you. 
You will take it, give the évidence patient and full considération, and 
décide the issue according to the justice thereof, as shall appear to 
you from the évidence. 

The ]ury returned a verdict of $6,500 for the plaintiff which, upon 
motion, the court refused to set aside. 



CuETis and another v. Woetsman. 

(Ciréuit Court, 8. D. Oeorgia, E. B. November Term, 1885.) 

1. Attachmbnt — Fbaud — Claimant — BuBDEN DP Pboof. 

On a proceeding by attacbment againat a debtor fraudulentljr conveying or 
concealing his property, where a claim is interposed, the rule is the same as 
to the burden of proof as in other claims. 

2. Same — Tbavbrsb aftbb Judgmbnt. 

Where a défendant in attachment has not traversed the grounds of attach- 
ment after a judgment against the défendant, the claimant cannot traverse. 

At Law. 

Charles Nephew West and Wade Hampton Wade, for plaintiff. 

Garrard é Meldrim, for claimant. 

Spbbe, J., {orally.) When this question was preaented on yesterday, 
I had doubt whether or not we were proceeding regularly. It occurred 
to me that the plaintiff hère was to show aifirmatively that the prop- 
erty levied on was subject to the attachment by proof of the alléga- 
tions in thé pétition, under this section of our Code, it being a new 
feature in our attachment law. This section (Code Ga. § 3297) pro- 
vides that whenever a debtor shall sell or convey or conceal his prop- 
erty liable for the payment of his debt, for the purpose of avoiding 
the payment of the same, or whenever a debtor shall threaten or pré- 
pare so to do, his creditors may pétition the judge of the superior 
court of the circuit where such debtor résides, if qualified to act, and, 
if not, the judge of any adjoining circuit, f ully and distinctly stating 
his grounds of complaint against such debtor, and praying for an at- 
tachment against the property of such debtor liable to attachment, 
supporting his pétition by affidavit or testimony, if he can control the 
same. And the statute further provides that such judge may then 
grant an attachment in the usual form, and directed as usual, which 
shall be exeeuted as existing laws provide, subject to existing laws 
as to traverse, replevy, demurrer, and other modes of défense. It 
also provides that the judge may, if he deems it more proper under 
the circumstances of the case as presented to him, before granting 
such attachment, appoint "a day on which he shall hear the petitioner 
and the party against whom the attachment is prayed as to the pro- 
priety of granting such attachment, and, if satisfied upon such hear- 
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ing that the attachment should not issue, he shall not grant the same. 

In this particular case the judge did not give the défendant in at- 
tachment an opportunity to show that the attachment was improp' 
erly applied for, but granted the attachment. The law enacts that the 
attachment shall be executed as existing law provides, and the ex- 
isting law provides that it is subject to traverse, replevy, demurrer, 
and other défenses. The term "existing laws" means, of course, the 
laws existing at the time the attachment is sued ont. The défendant 
did not traverse this attachment, and judgment was rendered, — a 
gênerai judgment on the attachment. f Now, the claimant is before 
the court, and insista that the property levied on is not the property 
of the défendant, but is hers. She insists, further, that it is not 
subject to this attachment, and that the plaintiff must show that it is 
subject as if on the original trial. "When the judgment was obtained, 
unless there had been a traverse filed, the plaintiff would not hâve 
been put to the necessity of submitting his proof relative to the 
grounds of attachment. 

The afûdavit to the attachment is manifestly considered suflScient 
proof of the grounds of attachment, unless there is a traverse filed, 
and if there is a traverse, then the burden of proof is on the plaintiff. 
Oliver v. Wilson, 29 Ga. 642. The suprême court of Georgia hâve 
distinctly held that after judgment on attachment the claimant can- 
not traverse the grounds of attachment, and this concludes the court 
upon this question. Poster v. Higginbothavi, 49 Ga. 264. Besides, 
it is provided in section 3323 of the Code that the claim shall be 
tried in the same manner, subject to the same rules and régulations, 
as are prescribed in other cases for other claims. Now, in ail other 
cases, where property levied on is at the time of such levy in pos- 
session of the défendant in exécution, when the plaintiff proves that 
fact the burden of proof is shifted upon the claimant. So in this 
case, the défendant having failed to traverse the grounds of attach- 
ment, and judgment having been rendered thereon, the claimant can- 
not controvert their truth; and, the plaintiff in attachment having 
shown that the property claimed was in the possession of the défend- 
ant at the time of the levy, the burden rests upon the claimant to 
show title thereto, as in other claims. This remedy bas to so large 
an estent been substituted for the équivalent proceeding in equity, 
that it is highly important to ascertain and settle in the courts of the 
United States the best and most efficient practioe in its enforcement. 
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Caby and others v. Domestio Speing-Bbd Co. and others.* 
(Circuit Court, D. New Jersey. January 6, 1886.) 

1. Patents for Inventioks — Pheliminaby Injunction. 

No new facts appearing from defendant's affldavit, a preliminary injunc- 
tion was granted in this case, without an examination of the merits or any 
expression of opinion upon the validity of the patent; foUowing the ruling in 
Cary v. Wolff, 34 Fed. Rep. 139. 

2. Same — ^Motion to Dissolve Pbbliminabt Injtjnction. 

Upon a motion to dissolve the preliminary injunction, the défendants con- 
ceded the utility of the invention, but sought to show by aifidavits that the 
patentée was not the flrst inventor. The court, not deciding that such évi- 
dence was conclusive as to the prior use, held that it was of a character to 
suggest grave doubts on this point, and dissolved the injunction. 

3. Same — Rulb as to DissoLvma Injtjnctions. 

It is a good rule that évidence which would prevent the issuing of an in- 
junction ought to be regarded as sufflcient to dissolve one already granted. 

In Equity. 

Mr. Colline and Mr. Keasbey, for défendants. 

Mr. Duncan and Mr. Witter, for complainanta. 

Nixon, J. The validity of the complainant's patent was passed 
upon and sustained by his honor, Judge Wheelee, in the case of 
Cary v. WolJF, 24 Fed. Eep. 139, pendingfor severalyears in the cir- 
cuit court of the United States for the Southern district of New York. 
Judge AcHKSON, in the Western district of Pennsylvania, followed 
Judge Whebler, and granted to the complainant a preliminary in- 
junction. 24 Ped. Eep. 141. An application was then made to this 
court, in Jnly last, for a provisional injunction, and finding that no 
facts were revealed by the aflQdavits which had not been considered by 
the learned judge in the Wolff Case,! ordered the injunction, without 
an examination of the merits, or expressing any opinion upon the 
validity of the patent. 

The défendants now introduce a number of new affidavits, relating 
to the novelty of the invention, and move to vacate and dissolve the 
injunction heretofore granted. They seem to occupy new ground. 
They acknowledge the value of Cary's alleged invention; concède, as 
the patent claims, that, in the opération of coiling the wire into 
springs, the métal is weakened by disturbing the molécules, — the outer 
portion of the coil being drawn or stretched, and the inner portion 
crushed or shortened, — and admit that the elasticity and strength, 
lost by the distortion, is more than restored by subjecting the spring, 
for a few minutes, to a degree of beat known as "spring-temper heat." 
They claim, nevertheless, that Cary has been anticipated in the dis- 
covery that spiral springs are improved in elasticity by such a pro- 
cess; and that the fact was known, and the process in public use, — 
by the affidavits, — some years before he claims to hâve discovered and 
nsed it. 

'Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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In considering the application, I hâve confined myself mainly to 
the testimony of the three employés of the ximerican Spiral Spring 
Butt-hinge Company, to-wit. John I. Riker, and John and Joseph R. 
Pereira. 

Mr, Eiker says that in 1864 he became the foreman of the Ameri- 
can Spiral Spring Butt-hinge Company, then carrying on its business 
in Jersey City; that they manufkctured spiral springs in connexion 
with butt-hinges; that he was in the eontinuous employ of the Com- 
pany from 1864 to 1875, either as foreman or superintendent, and 
was thoroughly acquainted with ail its manufaeturing opérations, and 
conducted them; that he studied the best means of tempering the 
springs after they were completed, and early leamed that it injured 
their quality to beat them, beyond a blue color, to a red beat; that 
for several years he was in the habit, after heating the springs, to 
plunge them into an oil-bath, supposing that it was necessary in or- 
der to impart to them a good, even, elastic temper; but that in the 
year 1867 or 1868 (certainly before 1870) he had some springs, on 
which some japan had accidentally dropped, and which he put into 
the furnace to burn off, and found their quality improved, although 
he had not cooled them in the oil-bath mixture. "This," he con- 
tinues,' "led us to experiment, and we found that the heating alone 
caused the increase of elasticity, and that the cooling was not neces- 
sary. Therefore, we discontinued the use of the [oil] mixture on the 
springs, and simply heated them to a blue color, and let them cool ofif 
in the air." 

John Pereira testifies that he was employed in 1864 as a workman 
in the same company, while Eiker was foreman, and bas remained 
in their employ ever since ; that he was f amiliar with ail departments 
of their business, and at présent has the charge of their factory as 
superintendent. He states in his affidavit the incident to whieh Mr. 
Eiker refers, from which they learned that the increased elasticity of 
the spring arose from the mode of heating, and not to the cooling in 
the oil-bath. He says that some years before 1870, and, as near as 
he can recall, in the year 1867 or 1868, they put some butta in the 
oven, with the springs in, to burn off some japan, which had dropped 
on them, and to his surprise he ascertained that the springs were not 
ruined, but were better than before. They learned from experiment 
that heating the springs to a spring-temper beat and to a blue color 
improved their elasticity, and that such heating was the best process 
for tempering, and that they hâve continued such process more or 
less ever since. 

His brother, Joseph, swears substantially to the same effect. He 
says : 

" About 1867, and before the japanning oven was built, we had some springs 
that got japan on. It was necessary to take ofE the japan, and so we burned 
it off by putting them on a plate over the flre. ïhey were heated enough to 
burn off the japan, and not to a red heat. I supposed that the temper would 
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be taken ont by the heating, but on testing we found tliat they were im- 
proved by the heating, although they had not been dipped in the oil. ïhis 
led us to experiment, and we heated a lot o£ soft springs until they were 
blue, and let them cool ofE without any bath, and found that they were im- 
proved. After this we tempered many of our springs in this way. Some- 
times, when the wire was very soft, we put them in the oil mixtures, but 
generally we left them to cool in the air. This we practiced frequently be- 
fore the year 1870. I think we began it in 1868, and I am sure it was be- 
fore 1870. "We hâve continued to practice it ever since on springs requiring 
tempering. " 

It does not appear that such testimony of the prior discovery, knowl- 
edge, and use of the invention was brought to the notice of either of 
the learned judges who granted the injunction in the other cases. I 
do not say that it is conclusive. A cross-examination may throw a 
différent light on the matter. But it is certainly of a character to sug- 
gest grave doubts whether Cary was in f act the original and first dis- 
coverer of the bénéficiai results which foUowed the application of 
spring-temper heat to springs, whose value so largely dépends upon 
their elasticity and strength. I do not think that I should hâve seen 
my way clear to allow the preliminary injunctions in the présent case 
if it had been presented on the original motion ; and the rule is a 
good one, that the évidence which would prevent the issuing of an 
injunction ought to be regarded as sa£Scient to dissolve one already 
granted. 

ïhe injunction must be dissolved until the final hearing. 



The Pltmouth Eoce. 

The George H. Dentz. 

Pbnnsylvania E. Co. v. The Pltmouth Eook and The George H. 

Dentz. 

{DisirÎDt Court, 8. D. Nme York. November 13, 1885.) 

1. C01.1.18ION — HelIj Gâte — Inspectors' Rules. 

The large steamer P. R., having the steam-tug G. H. D. and a. tow ahead of 
her and on her starboard side, exchanged signais of two whistles, by whioli ît 
was understood that the P. R. should pass the tug in going through Hell Gâte. 
Held, that this being a violation of the inspectors' rule 9, which required the 
P. R. to drop astern in that situation, both vessels were culpable for the vio- 
lation of the rule; and, the violation not appearing to be immaterial, both 
were held in fault on that grouud for the collision that eusued a llttle above 
Flood rock. 

%. Same— Stopping and Backing. 

Held, further, that the tug was also in fault for goins in the midille or to 
the left of the middle of the stream after such signais, instead ot keiiping 
on the right-hand side, as she might hâve done, to give tho P. R. moru room; 
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and that the P. R. was also in furthei f ault for not having stopped and backed 
in time, as she miglit hâve done upon observing thie course ttat the tng was 
holding. 

In Admiralty. 

Wilcox, Adams é MacJclin, for Hbelant. 

William Hildreth Field, for the Plymouth Eock. 

Edwin G. Davis, for the George H. Denfcz. 

Bbown, J. On the sixth of September, 1884, as the Wymouth 
Eock was near the upper end of Blackwell's ieland, in the westerly 
channel, bound through Hell Gâte, in the flood-tide, she observed the 
steam-tug George H. Dentz, with three boats along-side, near the As- 
toria ferry, on the Long Island shore, also apparently bound through 
Hell Gâte. She at once gave the Dentz a signal of two whistles, 
which were immediately answered with a similar whistle. Both pi- 
lots, as appears from the évidence, understood this signal to mean that 
the Plymouth Eock should pass the Dentz on the latter's port side. 
In attempting to do bo the starboard side of the Plymouth Eock came 
in contact with the libelant's beat, which was on the port side of the 
Dentz, and did her some damage, for which this libel was filed. 

The weight of évidence shows that the place of the collision was 
in the easterly Hell Gâte passage, not far from the Gridiron, just above 
Flood rock, and between that and Hallett's point. On behalf of the 
Plymouth Eock, it is claimed that the steamer ran as near the Grid- 
iron as safe, namely, within 20 or 25 feet of it; while the witnesses 
on the part of the tug testify that the tug, at the time of the collis- 
ion, was in mid-channel, some 350 feet from the Gridiron. 

1. Both vesselsmust be held in fault for this collision. No place in 
the harbor requires so eareful navigation as the channels through 
Hell Gâte. Eule 8 of the board of supervising inspectors, in effect, 
forbids steamers attempting to pass each other in going through Hell 
Gâte, in either direction. It provides that "when they shall hâve 
arrived abreast of the north end of Blackwell's island, the steamer 
on the right or starboard hand of the other shall hâve the right of 
way, and the steamer on the left or port side of the other shall check 
herway and drop astern." The tide in that vicinity runs about six 
miles an hour ; the Plymouth Eock was, therefore, making by land 
about 16 miles per hour, and the Dentz about 9 miles. I find, 
therefore, that when the whistles were exchanged, the Dentz was not 
far from Astoria ferry, as located by the Plymouth Eock. She there- 
fore had the right of way, and the Plymouth Eock, by the inspectors' 
rule, was bound to keep astern until the Dentz had passed through 
this dangerous passage. As the signal exchanged between the two 
was understood by both,it amounted to anassent on the part of both 
to départ from the inspectors' rule. As this rule had the force of a 
statute, (The B. B. Saunders, 19 Fed. Eep. 118,) it was binding upon 
both, and each must be held in fault for the collision which ensued 
through viola ting it; unless there were other faults of the one or the 
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other, so much more important and controUing as to mate the latter 
the proper sole cause of the collision, and the violation of the rule, 
the remote and immaterial cause only. The E. A. Packer, 20 Fed. 
Kep. 327, 329; The Maryland, 19 Fed. Eep. 551, 556. 

In this case there were doubtlees other faults on both aides, which 
I shall presently notice. But the évidence does net show with such 
certainty the précise place of the collision in référence to the turn of 
the Plymouth Eock to the eastward, as warrants me in holding that 
the attempt to pass in the narrow and tortuous channel at Hell Gâte 
was immaterial. The large steamer Pilgrim was foUowing up a little 
astern of the Plymouth Eock. Shortly before the collision she gave 
the Dentz a signal of one whistle, meaning that she would pass the 
Dentz on the latter's starboard side, to which the Dentz also assented. 
This was an additional violation of the same rule of the supervising 
inspeotors, that increased threefold the dangers of the passage. The 
Pilgrim had been in sight, and the Dentz may possibly hâve sup- 
posed she was bound to leave space for her ; and if the Dentz intended 
to go in mid-channel, so as to leave room for one steamer on each 
side of her, there was great liability to error of judgment in this at- 
tempt. 

The duties of thèse several steamers must, however. be considered 
in référence to the inspector's raies, as much as to the si itutory riiles. 
When the Dentz had agreed that the Plymouth Eock might pasa upon 
her port hand, it became the duty of the Dentz to give ample space 
by going upon the starboard side of the channel, which was unob- 
Btructed, and by keeping on that side ail the way around the bend to 
the right a little above Flood rock, under a port wheel, so as to give 
the Plymouth Eock, with her great length, room to swing without 
danger. Instead of doing so, the Dentz, even according to her own 
testimony, was no further to the right than mid-channel, and was 
kept heading directly towards the Hog's Back on the northern shore. 
As she makes the place of collision one-third of the distance towards 
the Hog's Back, it is not impossible that the collision arose after the 
Plymouth Eock commenced her swing to starboard, 

Considering the testimony of the libelant, who is mainly in the sit- 
uation of an impartial witness, it is probable that the collision was 
not as near to the Gridiron as the witnessesj for the Plymouth Eock 
state. But in view of the narrow channel, the sharp turn of nearly 
a right angle just beyond Flood rock, and the great length of such 
boats as the Plymouth Eock, I must hold it a culpable fault in the 
Dentz — First, to hâve assented to any departure from the inspectors' 
rule; and, second, having done so, not to bave kept upon the star- 
board side of the channel-way, directly around Hallett's point, so as 
to give undoubted room for the Plymouth Eock to make her necessary 
turn. 

2. The Plymouth Eock is also in fault, both for deliberately vio- 
lating the inspectors' rule, and also for not stopping and backing in 



EXHERIDGE V. CITY OF PHIIADELPHIA. 43 

time to avoid the collision, when the Dentz was seen approaohing to 
the westerly half of the channel around Hallett's point. Her pilot 
claims'that when this was observed he could net stop, on account of 
the currents of that locality. I cannot accept this statement as an 
excuse. The Pilgrim, just astern of him, was able to stop, and did 
80 without difficulty, and passed the Plymouth Eock some five min-' 
utes afterwards. The floodtide, since the removal of the shoals from 
Hallett's point, runs true between that point and Flood rock. The 
Dentz, aecording to the pilot's statement, was seen hauling to the 
westward after passing Astoria ferry; and the Plymouth Bock had 
BuÉËicient notice of her course to bave kept entire control of herself, 
or, if need be, to hâve kept astern of the Dentz, as required by the 
inspeetors' rule, until ail danger was past. Both vessels must there- 
fore be held in f ault, and a decree for the libelant be reudered against 
both, with costs. 



Ethbeidgb V. City of Philadelphia.* 
{Bîstriet Court, E. D. Pennsyhania. November 16, 1885.) 

1. MmnciPAii CoKPOEATioN— LiABiLiTY POB Defectite Dbaw-Bbidgb— COI/- 

LISION— JUBISDICTION. 

The schooner Elm City had engaged a tug to tow her from Pine street 
wharf, on the Schuylkill, to Port Richmond. The tug made fast to the 
Bchooner and signaled those in charge of défendant' s bridge to open the draw 
toletthemin. The draw was opened in response to the signal. The vessels 
proceeded on their way. There was a high wind blowing at the time. Those 
m charge of the bridge, owing to its being out of order, were unable to f asten 
the draw securely. It got beyond their control, swung round, struck and 
damaged the schooner. Held, that the admiralty court had jurisdiction, and 
that the municipal corporation was responsible lor the négligence. 

2. Same— Defkctivb Bridqb— Négligence— Notice. 

When the draw of a bridge is turned to remove obstructions to navigation, 
it must be securely f astened. Failure to do this is négligence. 

In Admiralty. 

The cause came up to be heard on libel, answer, and proofs. 

Driver é Coulston, for libelant. 

McMichael é Warwick, for respondent. 

Butler, J. The question of jurisdiction is settled by the follow- 
ing cases: The Gères, 7 Wkly. Notes Cas. 576; The Plymouth, 3 Wall. 
85; The Rock Island Bridge, 6 Wall. 215; Atlee v. Packet Go., 21 
Wall. 390; Railroad Go. v. Steam-boat Go., 23 How. 219; Leathers v. 
Blessing, 105 U. S. 626; The Maud Webster, 8 Ben. 551. 

It is quite clear that the accident resulted from defect in the bridge. 
When the draw is turned, to remove obstruction to navigation, it is 
intended to be secured in place by an iron boit and socket. This ar- 

'Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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rangement is essential to safety, and when employed renders an ac- 
cident, such as befel the libelant, impossible. On the occasion in- 
volved, the provision for securing the draw was ont of order, and use- 
less. Had this not been so the accident would not hâve occurred. 
The eharacter of the weather, at the time, made the defective con- 
dition of the bridge especially important. 

ïhat it was the respondent's duty to keep the bridge in repair is 
not questioned. Pailing to discharge this duty, it became liable for 
the loss thus occasioned. The defect existed f or many months. After 
so great a lapse of time it should bave been discovered without no- 
tice. The exercise of proper vigilance would bave discovered it much 
earlier. The testimony shows, however, that the respondent was noti- 
fied of its existence long before the accident. The cases cited by re- 
spondent's counsel are inapplicable to the facts hère involved. 

I find no évidence of contributory fault in the libelant. 

A decree must be entered accordingly for the libelant. 



The New Orléans.^ 



National Bureau of Engraving & Mandf'g Co. ». The New Or- 
léans. 

(Oircuit Court, E. D, Louisiana. December 31, 1885.) 

1. Oaeeieb of Goods by Wateb — Bill dp Lading — Exceptions m. 

An exception in a bill of lading tliat the carrier shall not be liable for loss 
or damage from beat is lawful, and is binding on the shipper to the extent 
that theieby the carrier shall not be discharged from the conséquences of bis 
own neglect or misconduct. 

3. SamK— BURDBN DP PbOOP AS TO NEGLIGENCE DP CABRIEB. 

The prépondérance of American authority is said to be in favor of the rule 
in England that refuses to présume négligence where none is shown, and con- 
siders the carrier is excused upon his showing that the loss arose from a cause 
for which, according to his contract, he was not to be held responsible. 
8. Same — QooDs NOT Shipped on Deck. 

■ If bill of lading be silent as to mode of storing, goods must be carried un- 
der deck; and if goods were carried on deck and lost or damaged, the carrier 
would not be allowed to prove by paroi a consent by the shipper to the deck 
storage. Hence a notice marked on the goods that they were to be carried 
on deck, not called to the attention of the carrier, and not mentioned in the 
bill of lading, ought not to increase the carrier' s responsibility. 

Admiralty Appeal. 
W. S. Benedict, for libelant. 
E. W. Huntington, for claimant. 

Pardee, J. The case shows that the damage to the libelant's goods 
resulted from beat, but does not show how and where the beat origi- 

•Beported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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nated, nor who, if. anybody, waa in fault. The bill of lading stipu- 
lâtes that the carrier shall not be "liable for loss or damage from 
rats, leakago, rust, heat, breakage, or natural decay of goods," etc. 
Such a stipulation on the part of a common carrier is lawful, and is 
binding on the shipper to the extent that thereby the carrier shall 
not be discharged from the conséquences of his own neglect or mis- 
conduct. In fact, without such stipulation expressed in the bill of 
lading, "carriers are not liable for losses arising from the ordinary 
wear and tear of goods in the course of transportation, nor for their 
ordinary détérioration in quantity or quality, nor for their inhérent 
natural infirmity or tendency to damage; and this rule includes the 
decay of fruits, the diminution, leakage, or evaporation of liquids, 
and the spontaneous combustion of goods." See Lawson, Carr. 1&, 
§ 14, and cases cited in note. "In ail such cases where the négli- 
gence of the carrier does not co-operate in the loss he will be excused." 
Id. 

It being established that the loss in this présent case was from 
heat, and from which the carrier was released by his contract, unless 
his négligence or misconduct co-operated in- the loss, it is important 
to inquire upon which party is the burden of proof as to that contrib- 
uting négligence or misconduct. The prépondérance of American 
authority is said to be in favor of the rule in England that refuses to 
présume négligence where none is shown, and considers the carrier 
as excused upon his showing that the loss arose from a cause for 
which, according to his contract, he was not to be held responsible. 
See Lawson, Carr. § 248, p. 373, note for cases. This rule bas been 
laid down by the suprême court of the United States. See Clark v. 
Barnwell, 12 How. 272; 2'ransportation Co. v, Downer, 11 Wall. 129. 

The burden, then, is on the libelant of showing that the négligence 
or misconduct of the respondent co-operated in the loss or damage to 
his goods. The libeîant, to support the charge of négligence, con- 
tends that the packages of labels contained plain notices, printed in 
large capitals upon each case, to-wit : "Must not be put in the hold." 
"This side must be kept up." "Must be kept in a cool place,"— and 
that in spite of thèse cautions the packages of labels were stowed in 
the forward hold, where they were unduly exposed to heat. The proof 
does not sustain the complaint that the hold where the packages 
were stowed was an improper place, but, on the contrary, shows that 
it was the coolest and dryest portion of the ship under deck,' and 
where it was usual and customary to stow butter, cheese, and other 
goods needing a dry, cool place to prevent détérioration. 

The rule is well settled that if the bill of lading be silent as to mode 
of stowing, goods must be carried under deck. See The Delaware, 
14 Wall. 579. The same case holds paroi évidence of an agreement 
that goods were to be stored on deck to be inadmissible. The bill 
of lading in this présent case shows that the marks and numbers on 
the packages received were "G. W. Dunbar Sons, New Orléans, La.," 
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and no mention is made of other marks or notices. It is very doubt- 
fui, theref ore, whether paroi évidence to show any other marks wonld 
be admissible. However, as proof of the said notices as attached to 
the packages bas been made, without objection, it is necessary to dé- 
termine wbat effect such attached notices had on the responsibility 
of the carrier. The proof does not show that the notices were called 
to the attention of any one of the carrier's agents. In the course of 
loading and stowing the packages aboard the ship the notices might 
or might not be seen by the stevedore and freight-handlers. The no- 
tice "Must not be put in the hold" is the only one that, under the 
évidence, it is olear was not complied with. 

Under the authority of The Delaware, supra, if the case were one 
where the goods had been stowed above decks, and had been lost or 
damaged, the carrier would not be allowed to prove by paroi the no- 
tice, so as to show a consent by the shipper to the deck stowage. No 
authorities are cited to show what effect sbould be given such notices 
when they are not called to the attention of the carrier, and are not 
referred to in the bill of lading. The conclusion I reach is that, as 
such notice will not protect the carrier, it should not bind him, and 
I am satisfied that a notice marked on goods, not called to the atten- 
tion of the carrier, and not mentioned in the bill of lading, ought not 
to increase the carrier's responsibility. À decree will be entered dis- 
missing the libel, with costs. 



CûNNiNGHAM and others v. Switzerland Maeinb Ins. Co. and 

others.' 

(PUtrict Court, 8. ï). Nm Twk. December 31, 1885.) 

, MaBIKE INSUBANCB — EXPBNBBS OP LiTIGATION — StTB AND LABOB ClAUSB — 

Prbvious Suits— Sbawokthinbss of Vessbit— Estoppbl. 

Certain insurance companies, in conjunction with cargo owners, defended 
against a claim on a bottomry bond. The cargo was flnallyreleased fromthe 
claim. Afterwards, on suit brought by the cargo owners against the insur- 
ance companies, under the "sue and labor" clause in the policies, to recover 
the expenses of def ending the bottomry suits, the Company set up the unsea- 
worthiness of the vessel, which they had not utilized as a défense in the pré- 
viens suits. It appearing that such a défense would not hâve availed in the 
former suits, and that in part, at least, at the time of the former litigation the 
condition of the vessel was unknown to the companies, and that libelants 
were not misled in any way by the former assistance of the companies, heW,, 
that the companies were not estoçped in this litigation f rom using such a 
défense, nor was there anything in the above facts to prevent an inquiry 
in this suit into the question of unseaworthiness 
, Same— Unsbawoethinbss of Vessbl— Policy of Insubancb. 

The évidence showing that there were facts tending to indicate unsea- 
worthiness, unless explained, and no ezplanation beiug oSered, Md, that, as 

' Reported by Edward Q. Benedict, Esq., of the New York bar. 



CUNNINGHAM V, SWITZEELAND MARINE INS. CX). 47 

the vessel was unseawortliy when she sailed, the policies of insurance never 
attached, and cargo owners could not recover of the insurance companies 
tlie expenses of defending: the former suita. 

In Admiralty. 

Wheeler éSouther, for libelants. 

Butler, Stillman é Hubbard, for respondents. 

Bbown, J. The above libels were filed by cargo-owners to recoveif 
the expansés of defending a suit on a bottomry bond, under the "sue 
and labor" clauses of certain policies of insurance issued by the re- 
spondents upon the cargo of the Julia Blake, from Eio to New York. 
On the voyage the veseel put into St. Thomas, where extensive nec- 
essary repairs were made, in order to procure which a bottomry bond 
was given to the Bank of St. Thomas upon her huU and cargo. The 
vessel with her cargo uninjured, subsequently arrived in New York. 
The vessel, freight, and cargo were thereupon libeled for the enforce- 
ment of the bottomry bond. Practically no défense in that suit was 
made as respects the ship and freight. The controversy as regards 
the cargo was carried to the suprême court. The décisions of this 
court and of the circuit court were there afiSrmed, and the cargo re- 
leased on the ground that no communication was had with the own- 
ers of the cargo prier to executing the bottomry bond. The Julia 
Blake, 16 Blatohf. 472; S. C. 107 U. S. 418; S. C. 2 Sup. Ct. Eep. 
692. 

At first the insurers employed proctors and counsel to défend t^gainst 
the claim on bottomry. They appeared for the owner of the vessel, 
and answered in behalf of the owner ; and also as agent or carrier, in 
behalf of the cargo. Some months afterwards the libelants, owners of 
the cargo, themselves intervened and answered separately by proctors 
and counsel of their own ; and, af ter the decree in the district court, 
they represented mainly, if not soiely, the iuterests of the cargo in 
that suit. The insurance companies had previously agreed to pay 
any sum which might be fixed by the average adjusters as général 
average. The libelants now sue for their expenses and counsel fées 
in that litigation. 

In the présent action the respondents hâve set up in défense the 
unseaworthiness of the vessel when she left Eio, and allège that the 
policies consequently never attached. As the claim in suit rests upon 
the stipulations of the policies only, there can be no recovery if tbe 
policies never attached, nor became operative as respects the cargo. 
It is urged that this défense ought not to be regarded as made in 
good faith, because no such ground was taken in the previous litiga- 
tion, and because the insurance companies did not act upon that the- 
ory ; but duriug the progress of the action in the district court, at least, 
were active in defeating the bottomry bond upon other grounds, Two 
answers are given to this contention that I think are sufficient. No is- 
sue of unseaworthiness would hâve been material in the former action. 
On the contrary, the more unseaworthy the ship the greater would be 
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her need of repairs at St. Thomas, where the bottomry bond waa ex- 
ecuted. The facts affecting the question of the seaworthiness of the 
ship at Eio were not at first known to the insurers. When they were, 
in a measure, apprised of the facts, the coansel of the insurers stated 
to the libelants that thèse facts raised a question concerning their 
liability as insurers, although not material in the pending litigation. 
But that merely afforded to the insurance companies an additional 
ground of défense as insurers of the cargo. Considering thediifieul- 
ties of establishing that défense before a jury, the insurance compa- 
nies could not be considered as wholly indiffèrent whether the claim 
on bottomry was defeated upon another ground. The assistance of 
the insurance companies* in the former litigation for a time, in no 
way misled the libelants, or induced them to incur any expense which 
they would not otherwise hâve incurred. There is no élément, there- 
forOj of estoppel in the case; nor do I find anything in the circum- 
stances that precludes an inquiry into the seaworthiness of the vessel, 
which is for the first time presented in this suit. On that point the 
évidence of the master, whose déposition was taken in this suit, but 
who was not examined in the former suit, is very strong, and shows 
clearly that the vessel was grossly unseaworthy when she sailed* 
There are several considérations which suggest a suspicion of great ex- 
aggeration in the. master's testimony; but, after making ail possible 
allowances for such exaggeration, the undisputed facts concerning the 
condition of the vessel when she arrived at St. Thomas, and the ab- 
sence of any severe weather on her passage, would seem to necessi- 
tate the inference that she was unseaworthy when she left Eio. When 
sailing in only a fresh breeze, as it would appear, first her topmast, 
and then her cross-trees, gave way and fell down, and portions of the 
foremast were carried away. The testimony is that they were ex- 
eeedingly rotten, and many parts of the huU were in a similar condi- 
tion. Such extraordinary accidents require explanation, or the vessel 
must be held to hâve been unseaworthy when she sailed. No expia- 
nation was given ; and it is not suggested that a satisfactory expia- 
nation through any extraordinary weather, or other cause, could be 
proved. I am obliged to hold, therefore, that the vessel was unsea- 
worthy when she left Eio ; that the respondents never became liable 
upon the policies ; and, consequently, that they are not answerable for 
the expenses claimed. The libel is therefore dismissed, with oosts. 
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In re Estate of McClean, Jr., Deceased. 

(Oireuit Court, W. D. Pennsylvania. December 14, 1885.) 

1. Removal of Cause— Separable Conteotekst. 

Where the subject-matter of the suit is a testamentary trust, ail the benefl- 
ciaries, by thernselves or tbeir guardians, being joint exceptants to the trus- 
tee's account, the purpose of the proceeding being the enforcement of the 
trust, — the préservation of the trust-estate, and its due administration, — held 
that, as between one of the exceptants and the trustée, there was no separable 
controversy under the removal act. 

>3. SAME— ClTIZÉNSHIP OP GUABDIAN. 

Upon a question of the right- of removal, the citizenahip of the guardian 
Buing, and not that of his ward, is the test of jurisdiction. 

Motion to Eemand the Cause to the Orphans' Court of Allegheny 
County. 

S. A. McClung, for the motion. 

Wm. A. Stone, contra. 

AcHESON, J. Undoubtedly, in resolving the question of jurisdiction, 
regard must be had to the state of the record as it was when the 
pétition for removal was filed. But, discarding the subséquent order 
of the state court, how stands the case in respect to the parties? On 
the one side we find Mrs. Susanna McClean, A. J. Pentecost, guard^ 
ian of Harry McClean, a minor, and William H. Parsons, guardian 
of Florence H. McClean, a minor, and on the other side Abdiel Mc- 
Clure. Now, according to the allégations of the pétition for removal, 
ail thèse parties are citizens of the state of Pennsylvania, except 
William H. Parsons, and his ward. Is there disclosed, then, in the 
suit "a controversy which is wholly between citizens of différent 
states, and which can be fully determined as between them ?" For 
the proper solution of the problem we must consider the subject-mat- 
ter of the suit, and this we discover to be a testamentary trust; Mrs. 
McClean and the two named minors being the beneficiaries, and 
Abdiel McClure the trustée. In the state court Mrs. McClean and 
the guardians of the two minors joined in filing exceptions to the ac- 
count of the trustée. The object of the proceeding is the enforcement 
of the testamentary trust, — the préservation of the trust estate, and 
its due administration. Now, certainly, ail the beneficiaries are di- 
reetly interested in the relief sought, and the présence of ail the 
named parties would seem to be necessary for full and complète re- 
dress. Winchester v. Loud, 108 U. S. 130; S. C. 2 Sup. Ct. Eep. 
311. I am, then, of opinion that there is hère no separable contro- 
versy, within the meaning of the removal act, between William H. 
Parsons, guardian of Florence H. McClean, and the testamentary 
trustée. 

Nor would the case be removable were the proposed amendment 
(averring that the minor, Harry McClean, is a citizen of the state of 
New York) allowed ; for not only would the citizenship of Mrs. Mc- 
v.26F.no.2 — 4 
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Clean remain as an obstacle to a removal, but tbe question of juris- 
diction is to be tested by the citizenship of Pentecost, the guardian, 
and not by that of his ward. Coal Co. v. Blatchford, 11 Wall. 172. 

The suit must be remanded to the orphans' court of AUegheny 
Gounty, and it is so ordered. 



BsDTTEii, Adm'r, etc., v. Chicago, M. & St. P. Eï. Co. and 

another. 

(Circuit Court. N. D. lowa, E. D. November Tenn, 1885.) 

Removal of Cash fbom Statb Cottrt — Sepabablb Controverst. 

In an action under the laws of lowa by an administrator against a raîlroad 
Company and the engineer of one of its engines, to recover damages for the 
death of his décèdent, a f ellow-servant of such engineer, there is such a sep- 
arable controversy as entitles one of the défendants, if a résident of another 
Btate, to a removal of the cause to a United States court, under the act of 
1875, as construed in Ayrea v. WïêwaU, 112 U. S. 187; 8. 0. 5 Sup. Ct. Rep. 90. 

Motion to Eemand Cause to State Court. 

Crâne dt Joerus, for plaintiff. 

W. J. Knight, for défendants. 

Shibas, J. In the pétition Ëled in this cause, in the district court 
of Dubuque county, it is averred that plaintiff is the administrator 
of the estate of Alvis Pink, deceased; that the Chicago, Milwaukee 
& St. Paul Eailway Company is a corporation engaged in operating 
a lins of railroad extending northwardly from Dubuque to the station 
of Specht's Ferry ; that the défendant Emsley was, in November, 1883, 
an engineer in the employ of the railway company, engaged in run- 
ning a passenger train on said company 's road; that on or about 
November 29, 1883, said. Alvis Fink was in the employ of the said 
railway company as a night track watchman; and that, while en- 
gaged in the performance of his duty as such watchman, " the said 
défendants, while operadiing and running a passenger train over the 
défendant company's road, did carelessly, negligently, and wrong- 
fuUy run said train of cars upon and against Alvis Fink," and 
thereby caused his death, to the damage of his estate in the sum of 
$10,000, for which amount the plaintiff, as administrator of the estate 
of said deceased, prays judgment against both défendants. Separate 
answers were filed by the défendants; and thereupon the railway 
company filed, in proper time and form, a pétition and bond for the 
removal of the cause to this court, averring that plaintiff and the de- 
fendant Emsley were citizens of lowa, and the railway company was 
organized under the laws of the State of Wisconsin; and further 
averring that in the cause there was embraced a separable controversy 
between plaintiff and the railway company. The state court granted 
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the prayer of the pétition, and ordered the cause to be removed. 
Upon the filing of the record in this court, the plaintiff moved for an 
order remandingthe case, on the ground that the cause of action de- 
clared on in the pétition was joint and not separable, and that con- 
sequently this court had not jurisdiction, for the reason that the 
plaintiff and the défendant Emsley were citizens of the same state. 

In Ayres v. Wiswall, 112 U. S. 187, S. C. 5 Sup. Ci. Eep. 90< it is 
decided that — 

" ïhe rule is now well established that thîs clause In the section refers only 
to suits where there exists a separate and distinct cause of action, on which 
a separate and distinct suit might hâve been brought, and complète relief af- 
forded as to such cause of action, with ail the parties on one side of that con- 
troversy citizens of différent states f rom those on the other. To say the least, 
the case must be one capable of séparation into parts, so that in one of the parts 
a controversy will be presented with citizens of one or more states on one side 
and citizens of différent states on the other, which can be f ully determined 
without the présence of the other parties to the suit as it bas been begun." 

In LouisviUe <è N. R. Co. v. Ide, 114 U. S. 52, S. C. ^ Sup. Ct. Eep. 
735, it is held that, if several défendants are sued jointly in a state 
court upon a joint cause of action arising upon contract, and separate 
answers are filed tendering separate issues for trial, this does not di- 
vide the suit into separate controversies, within the meaning of the 
last clause of section 2, act 1875. 

In Carson v. Tvedt,n6 U. S. 41, S. C. 5 Sup. Ct. Eep. 1034, 1161, 
the same principle is applied to a joint action in tort. In that case 
it was averred in the pétition filed by plaintiffs that the défendants, 
confederating together with the malicious design entertained by them 
of injuring plaintiffs and breaking up their business, did cause an 
action in attachaient to be brought vyithout probable cause; and, by 
direction of défendants, the writ of attachment was levied upon plain- 
tiffs' stock in trade, and their business was destroyed. The défend- 
ants Wood & Stiles answered, averring that they were attorneys, and 
had acted under the instructions of their clients, Carson, Pirie & Co. 
The latter averred that they had caused the issuing and service of 
the writ, and filed a pétition for the removal of the cause into the 
United States court. The question of the right of removal was car- 
ried to the suprême court, and in the opinion, after citing the ruling 
in LouisviUe de N. R. Go. v. Ide, supra, it is held that — 

"We are unable to dlstinguish this cause in principle from that. There Is 
hère, according to the complaint, but a single cause of action, and that is the 
alleged malicious prosecution of the plaintiffs by ail of the défendants acting 
in concert. ïhe cause of action is several as well as joint, and the plain- 
tiffs might hâve sued each défendant separately or ail jointly. It was for the 
plaintiffs to elect which course to pursue. They did elect to proceed against 
ail jointly, and to this the défendants are not permitted to object. The fact 
thata judgment in the action may be rendered against a part of défendants 
only, does not divide a joint action in tort into separate parts any more than 
it does a joint action on contract. " 
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In Starîn v. Mayor of New York, 6 Sup. Ct. Eep. 28, ît is ruleJ 
"that a separate défense by one défendant in a joint suit against him 
and others, upon a joint, or a joint and several, cause of action, does 
not create a separate controversy, so as to entitle that défendant, if 
the neeessary citizenship exists as to him, to a removal of the cause, 
under the second clause of section 2 in act of 1875." 

The rule deducible from thèse authorites is that, in ail actions, 
whether in tort or upon contract, wherein the liability of the défend- 
ants is joint, or joint or several, the plaintiff may, by declaring against 
ail jointly, présent in Eis pétition only one cause of action, and, in 
such case, the défendants cannot, by tendering separate issues in their 
answers, claim that thereby separable controversies are involved, so 
as to entitle one or more of the défendants to remove the cause under 
the second clause of section 2 of the act of 1875. The right of re- 
moval turns upon the question whether the plaintiff, by the averments 
of fact in bis pétition, shows that he bases his action upon a causé 
which is joint, or may be made so, at the option of plaintiff, against 
ail défendants, and that plaintiff bas, in the latter case, elected to 
déclare against ail the défendants jointly. If the averments of the 
pétition show that the cause of action is joint, or, being joint and 
several, bas been declared on as joint by the plaintiff, then the cause 
is not removable unless ail the défendants are citizens of a state other 
than that of which plaintiff is a citizen. If, however, the facts averred 
in the pétition show that the plaintiff bas united therein more than 
one cause of action, and that the «ame can be so separated as to pré- 
sent a controversy between citizens of différent states, which can be 
fuUy determined without the présence of the other parties to the suit, 
then the cause may be removed. The mère fact that the plaintiff 
may bave the right to make sQveral parties défendants in the same 
action does not settle the question whether the pétition présents sep- 
arable controversies. Thus, under the code System of pleading, it 
is permissible to unité in one action, as défendants, the maker, in- 
dorser, and guarantor of a promissory note, yet it would hardly be 
claimed that the action against them was a joint action in the sensé 
in which, that term is nsed in the cases just cited. The liability of 
the guarantor or indorser is based upon a différent obligation or con- 
tract from that of the maker of the note, and, although both may be 
made défendants in the same action, yet they are défendants to dif- 
férent causes of action, in the proper légal sensé of that term. The 
cause of action is a breach of contract, or a tort committed by the de- 
fendant. This is not to be confounded with the injury resulting there- 
from, nor with the remedy provided by law for the benefit of the party 
injured in person or property. In a suit against the maker of the 
note, the cause of action is the breach of the contract to pay the 
amount of the note at maturity. This is a contract absolute and un- 
conditional. The injury to plaintiff is the resuit of the breach of the 
contract on partof the maker of the note, and is made, good byaward- 
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ing damages to plaintiS, and the remedy is tbe judginent and the ex- 
écution for the collection thereof. In a suit against the indoraer or 
guarantor of the note, the cause of action is the breach of the contract 
of the indorser or guarantor, which is not a contract absolute to pay 
the note. It is a conditional contract, wholly separate and distinct 
from that of the maker. A breach of the contract by the maker does 
not create a breach on part of the indorser or guarantor. 

In the cause now before the court, as against the défendant Ems- 
ley, the case on part of plaintiff would be made out by proof that said 
Emsley, having charge and control of the train, negligently ran the 
same over the deceased, thereby causing his death. As against the 
Company, it would be necessary to show that the train upon itsroad, 
while under the control of the employés of défendant, was negligently 
and carelessly run over the deceased, causing his death; and that the 
Company had been guilty of négligence in the sélection of incompé- 
tent employés, or in failingto furnish proper appliances for the man^ 
agement of its trains ; or that the deceased came within the provis- 
ions of the statute of lowa making railway companiesliable to a cer- 
tain class of employés for injuries caused by the négligence of eo-em- 
ployes. 

In the case of the engineer, he is chargea with liability by reason 
of his own personal négligence, resulting in injury to another. In 
the case of the company, it is charged with liability by reason of its 
relation of master or employer. If the deceased does not corne within 
the protection of the lowa statute, then the fact that Emsley was 
négligent would not alone f asten liability therefor upon the company. 
If the liability upon part of the company arises by reason of the stat- 
ute of lowa, then the liability of the company, and of the engineer, are 
not based upon the same légal grounds, nor will the same évidence 
sustain a recovery against both. 

If demurrers had been interposed to the pétition filed in this cause, 
presenting the question whetber the facts averred showed a cause of 
action against the défendants, it is apparent that the légal questions 
thereby raised would not be the same in the case of both défendants. 

As against the défendant Emsley, the facts alleged are that he was 
in control of the train as engineer, and that he negligently ran the 
same over the deceased; the légal cause of action thus charged being 
the violation of the duty of Emsley to use ordinary care in the run- 
ning of the train, the same being under his personal control. 

As against the railway company, the facts alleged are that the de- 
ceased was in the employ of the company as a night watchman ; that 
the défendant Emsley was in the employ of the company as engi- 
neer, having charge of a certain train upon defendant's road, which 
train was negligently run over the deceased, while the latter was in 
the performance of his duty as an employé of the company. The 
cause of action thus charged against the company may be based upon 
either one of two grounds : (1) A violation, of thé commonrlaw dutj 
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of the master to use due care in the sélection of compétent servants, 
and in furnishing them with ail the proper and suitable meana and 
machinery for the safe performance of the duties intrusted to them, 
the performance of which duty will relieve the master from liability 
to an employé who reçoives an injury by reason of the carelessness 
of aco-employe engagedin the same service; or (2) a liability iinder 
the statute of lowa, which enacts that railway companies shall be 
liable to such of their employés as are engaged in the operating of 
the railroad for the injuries caused by the négligence of a co-employe. 
If the action against the company is based upon the first ground, it 
is apparent that the fact that the engineer was guilty of négligence 
in the running of the train which would constitute a cause of action 
against him, would not alone show a violation of duty on part of the 
company. If based upon the liability created by the statute, it is 
equally clear that the ground of action is distinct and separate from 
that charged against the engineer. 

Under the allégations of the pétition, in order to entitle plaintiff to 
recover against the défendant Emsley, it must be shovm that be him- 
self was guilty of négligence in the management of the train under 
his charge, resulting in injury to the deceased. Failing in proof of 
Personal négligence on part of the engineer, plaintiff could not re- 
cover against him, but that would not entitle the company necessa- 
rily to a verdict in its favor. In the pétition it is expressly charged 
that the défendants, "while operating and running a passenger train 
over the défendants' road, did carelessly, negligfintly, and wrong- 
fully run said train of cars upon and against Alvis Fink." In légal 
effect, this charges that the défendant company negligently and care- 
lessly ran said train of cars; and, under this allégation, it is open to 
plaintiff to show négligence on part of any employé of the company in 
the running of said train ; and if négligence on part of a flagman, or 
on part of the conductor, train dispatcher, or road-master, in con- 
nection with the running of said train, could be proven as a matter 
offact, and that such négligence was the proximate cause of the death 
of deceased, then the plaintiff could recover against the company, but 
not against the engineer. 

Under the averments of fact in the pétition, two controversies are 
presented, — one between plaintiff and the défendant Emsley, and one 
between plaintiff and the défendant company. In the controversy 
between plaintiff and Emsley, the company bas no part nor lot. It 
has no légal interest therein; and, if the plaintiff and Emsley were 
citizens of différent states, the latter could remove the action, even 
if the company and plaintiff were citizens of the same state. In the 
controversy between plaintiff and the company, Emsley has no légal 
interest. The cause against the company not only can be separated, 
but must be separated, from that against Emsley, because the grounds 
of liability are legally différent. Although the case may be tried as 
one before the same jury, the issues upon which the liability of the 
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défendants dépends are différent, and cannot be made the eame by 
any form of averment in the pétition. According to the rule laid 
down in Ayres v. Wiswall, supra, there is involved a separable con- 
troversy, justifying the removal of the cause to this court, under the 
act of 1875, 
Motion to remand is therefore overruled. 



Western Union Tel. Co. v. Baltimore & Ohio Tel. Co. 

{Circuit Court, S. D. Mw York. December 34, 1885.) 

1. IsjtrNCTiON— Privatè Lettbrs — When Opposma Partt Bntitled to Put 

iH Evidence. 

Where a party seeking to procure an interlocutory order uses documents or 
letters in the affldavit theref or, at any subséquent stage of the action, the oppos- 
ing party will be entitled to introduce such letters or documents in évidence 
against the party who originally used them. 

2. BaMB— COKPOBATIONS — LeTTERS CI' THE OfPICEKS OF. 

A corporation can speak or act only through its offlcers or agents, and 
their déclarations made in the course of their employment, andrelating to the 
immédiate transaction in which they are engagea, are always compétent as 
against the company. 

8. SAMB— CONFIDBNTIAL COMMUNICATION— LETTEB OF CORPOBATION'S AtTOKNBT. 

Where a corporation has produced in évidence fragmentary "parts of the 
letters of its attorney, written to the other offlcers of the company, it cannot 
be allowed to shelteritself behind the privilège to insist upon the privacy of 
the communications. By introducing any part it surrenders its privilège as to 
the whole of such letters. 

In Equity. 

Dickerson é Dickerson, for complainant. 

Frederick H. Betts, for défendant. 

Wallacb, J. Upou a motion in this cause for a prelimînary in- 
junction one of the questions involved was whether the reissued patent 
upon which the suit is founded was obtained for the legitimate purpose 
of correcting mistake or inadvertence in the spécification and claims 
of the original, or whether it was obtained merely for the purpose of 
expanding the claims of the original in order to subordinate to the 
reissue certain improvements or inventions made by others interme- 
diate the grant of the original and the application for the reissue. 
To fortify its theory of the true reasons for obtaining the reissue the 
complainant upon that motion embodied in affidavits then used ex- 
tracts from communications made by Mr. Buckingham, a patent ex- 
pert and attorney in the office of the gênerai solicitor of the complain- 
ant, to the président and the vice-président of the complainant, when 
the subject of applying for a reissue was under considération by the 
oJficers of the complainant, and while the proceedings for a reissue 
were pending. The cause bas proceeded to the taking of proofs for 
final hearing, and the défendant now wishea to introduce in évidence 
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the original communications, extracts of which were thus used by the 
complamant upon the motion for an injunction. The défendant in- 
sista that the parts of the communications which were not disclosed 
hâve an important bearing upon the history of the application for a 
reissue, and indicate that it was not made for any legitimate pur- 
pose. The complainant résista this application upon the ground that 
the communications are privileged as made to its ofBcers by its at- 
torney. 

It is entirely clear that the défendant is entitled to put in évidence 
any document or afSdavit which bas been used by the complainant 
in any prooeeding in the suit for the purposes of interlocutory relief. 
By the production of such documents or affidavits as the basis for re- 
lief sought, the complainant bas impliedly vouched for the truth of 
the facta recited in them, and they are admissible as the déclarations 
of the complainant. It is well settled that if a party upon a motion 
in the cause, or for the purpose of obtaining any relief, produces a 
document or uses the affidavit of another person, the document or 
affidavit is on any subséquent occasion in the suit admissible as évi- 
dence against bim who so used it. Such an affidavit may be used 
upon the trial when the person who made the affidavit is présent in 
court and is not called. Phil. Ev. (5th Amer. Ed.) 368. Thus, in 
Brickell v. Hulse, 7 Adol. & E. 454, an action in trover, the défend- 
ant used the affidavit of one White to obtain the extension of time. 
Upon the trial the plaintiff relied upon this affidavit to prove conver- 
sion by the défendant. Upon a motion for a new trial the évidence 
was held to be compétent upon the ground that a statement which a 
party produces on his own behalf, whether on oath or not, becomes 
évidence against him, and is équivalent to a statement made by the 
party himself. Bee, also, Gardner v. Moult, 10 Adol. & B. 464; John- 
son V. Ward, 6 Esp. 47. 

Irrespective of the circumstance that the complainant bas made 
thèse communications compétent évidence for the défendant by its 
own act, they would be admissible as part of the history of the ap- 
plication for the reissue. They belong to a séries of oral acts which 
took place between the complainant's officers and agents upon the 
prooeeding to surrender the original patent and obtain a reissue. A 
corporation can only speak through its officers and agents, and their 
déclarations made in the course of their employment, and relating to 
the immédiate transaction in which they are engaged, are always 
compétent against the corporation. The complainant's counsel bave 
evinced their opinion of the relevancy and materiality of the évidence 
by introducing it upon the motion for the injunction. 

The question, then, is whether the complainant can shelter itself 
behind its privilège to insist upon the privacy of the communications 
between its attorney and its other officers as confidential communi- 
cations, when it bas itself produced fragmentary parts of them, and 
sought to use them as a weapon against the défendant to obtain the 
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stringent remedy of a preliminary injunction. Assnmîng that the 
communications addressed to the président and vice-président of the 
complainant by Mr. Buckingbam were communications made to the 
complainant by its attorney, and as such privileged at the option of 
the complainant, it was compétent for the complainant to waive its 
privilège. It would hardly be contended that the complainant eould 
introduce extracts from thèse communications as évidence in its own 
behalf for the purposes of a final hearing, andyet withhold the other 
parts if their production were required by the défendant. A party 
cannot waive such a privilège partially. He canuot remove the seal 
of secrecy from so much of the privileged communication as makes 
for his advantage, and insist that it shall not be removed as to so 
much as makes to the advantage of his adversary, or may neutralize 
the effect of such as has been introduced. Upon principle it wonld 
seem that it cannot be material at what stage of the proceedings in 
a suit a party waives his right to maintain the secrecy of a privileged 
communication. Ail the proceedings in the cause are constituent 
parts of the controversy, and it is not obvions how any distinction can 
obtain as to the eSect of waiver when made by a party for the pur- 
pose of obtaining temporary relief and when made by him to obtain 
final relief. It is therefore held that the défendant is entitled to in- 
troduce the communications of Mr. Buckingbam in évidence. 



JoHNSTON and others v. Steaxts and another. 
(Circuit Court, E. 2>. Virginia. November 27, 1882.) 

1. Pabtnekship— iNsoiiVBKOT — RETtRiNG Partnek— Creditoks' BiUi. 

Where the insolvency of a flrm is self-proclaimed, and one partner, leeman, 
for a pecuniary considération, and the undertaking of the other partner, 
Straus, to pay the dehts of the flrm, retires from the concern, leaving ail the 
social goods, claima, and choses in action in the possession of Straus, who pro- 
ceeds to sell and collect, and advertises in a public newspaper that the flrm 
has been dissolved, and that he will continue m the same business, and settle 
the debts of the concern, held, that hère was a transf er of the partnership ef- 
fects from the flrm to Straus; such a transfer as gave to creditors at large of 
the flrm a right to flle a bill in equity under the authority of section 2 of 
chapter 175, p. 1126, of the Code of Virginia, (1873,) which authorizes suit to 
he brought before judgment is obtained or exécution levied or returned. 

2. Same — EqtriTY Jtjhisdiction. 

Held, upon the proofs in this case, that jurisdiction in equity attached inde- 
pendently of the charge of actual fraud; that it attached on other grounds, on 
■which per se equity may proceed, viz., on the right of creditors and of the 
members of the partnership to an account; alao on the ground of the trust 
imposed upon Straus resulting from his holding efïects which had been the 
subject of a ■soluntary transfer from the flrm to himself ; and also on the ground 
of constructive fraud in the transfer by the flrm of the partnership efOects to 
Straus. 
8. Same— Motion to Dismiss. 

Held, that after answer filed, f uU proofs taken, and final argument of coun- 
sel, flnal hearing by the court, and a décision of the principles of the case, it 
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was too late to move for dismissal for want of juriadiction, nn the groiintî 
that no one of several complainants in the bill held a matured claim against 
défendants amounting to |oOO; it appearing from the bill thateach complain- 
ant held other daims not yet payable, making, with those due, more than 
$500. none of which were disputed by the défendants, who were confessedly 
insolvent. 

4. Statb Laws— CoNSTKUOTiOîf bt Statb Courts— Fédéral Courts. 

Where the law of a state détermines the rights of suitors and those rights 
corne before a fédéral court, either in a case atlaw or inequity, for adjudica- 
tion, that court is bound to accept such exposition of the meaning of the state 
law as the court of last resort of the state has given it. 

5. SamB— SUTTUTG ASIDE VOLUNTABY TeANSFEK. 

Accordingly, in a suit in equi^ in a fédéral court, f ounded upon the second 
section of chapter 175 of the Code of Virginia, which gives the right to a 
creditor at large to flle a bill for setting aside a voluntary transfer of prop- 
erty, and seems to give a lien to the suing creditor, on defendant's estate, 
from the date of the flling of the bill, which eflfect it had been decided to hâve 
by the suprême court of appeals of Virginia, held, that the fédéral court must 
respect the lien so declared to exist, and distribute the f und in its hands ac- 
cording to the priority attaching to it, rather than by the rule oîî>ro rata. 

In Equity. 

John A. Coke, for complainants. 

Meredith é Coche, for défendants. 

HcGHEs, J. David Iseman and C. E. Straus were wholeaale lîquor 
dealers in Eichmond, Virginia, under the firm name of Iseman & 
Straus. Their capital in trade originally put in was |6,000, and 
wholly borrowed. They were, acoording to the first arrangement, to fur- 
nish equal amounts of capital; but in the resuit Iseman put in $4,000, 
and Straus $2,000. Their business was commenced on or about Feb- 
ruary 1, 1881. On the seventh or fourteenth day of that month they 
reported to the agent of the mercantile agency of R. G. Dun & Co. 
as follows, as testified to from mémorandum made at the time by T. 
Scarlett, Dun & Co.'s agent: 

"Pebruary 14, 1881. 

"New firm composed of David Iseman, formerly salesman for L. Stern & 
Bro., this city, and Chas. E. Straus, who formerly conducted the clothing 
business hère. They state that they hâve a capital of $6,000 to $8,000 in 
their business, equally contributed ; that Iseman has an interest in a farm in 
Louisia county, Virginia, worth about $600, and has besides outside means 
of some $2,500. Iseman formerly did business in Spottsylvania county, Vir- 
ginia, where he owns a farm, but it does not stand in his name, consequently 
it is not liable for his debts. Kefer to Plantera' National Bank and L. Stern 
& Bro., Eichmond, Va." 

Bail, agent of Bradstreet's Mercantile Agency, reported as of the 
third Pebruary, 1881, from information derivedfrom oneof the firm, 
as follows : 

"CE. Straus states: ' We are just commencing, and bave a cash capital of 
$6,000, equally contributed. Iseman is worth $3,000 or more. Straus bor- 
rowed $2,000, and had $1,000 of his own.'" 

About a year afterwards, say Pebruary, 1883, thèse agents called 
again, and the firm reported their condition as about the same as 
before. Eight months later there appeared in the Eichmond news- 
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paperF>, of the morning of September 27, 1882, the foUowing announce- 
ment : 

"RioiiMOND, Va., September 25, 1882. 
"Dissolution. The copartnership heretofore existing between us, under 
the style of Iseman & Straus, is this day dissolved by mutual consent. C. E. 
Straus assumes the liabilities of the old concern, and is authorized to collect 
ail debts due it. David Iseman. . 

"Charles E. Stbaus. 
"I take this opportuiiity to inform my friends that I will continue the 
Wholesale liquor business at the old stand of Iseman & Straus, 1302 Cary 
Street, and solicit a continuance of their kind patronage. 

"C. E. Stbatjs.» 

There were no articles of dissolution executed by the partners. 
A paper signed by the two, as above published, was the only writing 
executed on the occasion of the dissolution. But it is sbown by évi- 
dence that Straus executed his individual notes for $4,000, indorsed 
by his mother, to Iseman, as an inducemeut to Iseman's retirement 
from the firm. There was no formai transfer of the stock of gooda, 
held at the time of the dissolution, from the firm to C. E. Straus, 
who remained in custody and possession of the goods. There was 
no formai assignment of the debts due the concern from the firm to 
C. E. Straus, who did in fact take charge of ail collections, and did 
collect, it seems, some $1,100. 

A few days after the dissolution, G. E. Straus wrote the following 
circular letter, in manuscript, to the creditors of the firm ; those few 
passages being italicized by me, which indicate that there had been 
a transfer of property and effects of the firm to Straus, and that he 
regarded them as his own property held in oommon with his indi- 
vidual real estate and other means : 

Office of Iseman & Straus, 

Wholesale Liquor Dealers, and Distillées' Agents, 

1302 Carï Street. 

RiciiMOND, Va., September 28, 1882. 

Messrs. Friéburg il; Workum — Cents: I hâve already notified you of the 
fact that the firm of Iseman & Straus dissolved on the twenty-tifth of Sep- 
tember, that I hâve taken the stock and debts due the concern, that I am to 
pay o£E ail the debts due by the concern, and that I propose to run the busi- 
ness in my own name. I deem it proper to state to you tliat the dissolution 
was caused by the failure of my former partner to attend closely and properly 
to his department of the business ; and that, owing to this neglect on his part, 
the business of the concern has become very much involved, and has sus- 
tained heavy losses. The object of my letter is to ask your indulgence until 
I can get in such a condition as to pay off ail creditors in fuU without 
being forced to close up my business at a saerifloe to my creditors and my- 
self. Inclosed you will flnd a statement of my liabilities and assets, from 
which you will perceive that my liabilities amount to about $29,000, and 
that my real estate, stock, and good debts, at their fuU value, would not re- 
alize more than about $23,000. 

Now, if I can succeed in securing from you and my other creditors an ex- 
tension of 6 and 12 months, for which I propose to give my notes, with légal 
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interest added, then I will be able, by careful and Judicious management of 
my business, to pay up in full. 

On the other band, should my creditors insist on an immédiate would feel 
then I would be foroed to make a deed of assignment, in which 1 settlement, 
it my duty to prefer my accommodation indorsers to the amount of $10,000. 
The net value, after payjng the costs of selling under the deed of assignment 
and the preferred creditors, would pay only a small percentage of the other 
debts, and It is highly probable that my real estate and stock would be sold 
at a sacrifice, and that it would tal^e from 6 to 12 montbs to collect ail the 
good debts and distribute the money among the creditors. 

Under thèse circumstances I thinlî you and the other creditors will be fai 
more benefited by an extension than by forcing me to an immédiate settle- 
ment. Please reply at once, as I must décide without delay what course t« 
pursue. 

Very truly yours, Chas. E. Steaus. 

STATEMENT. 

Liabilities. 
Merchandlse accounts, ...... $19,000 

Accommodation indorsers, ..... 10,000 



Totalliabilities, $29,000 

Assets. 

Stock of goods on hand about - « • . • $ 5,000 

Good debts due I. & S. " - - - - 15,000 

Keal estate belonging to C. E. Straus, .... 3,000 



Total, $23,000 

It is probable that something may be made eut of about $6,000 of bad and 
doubtfui debts. 

One of the witnesses, H. B. Boudar, an expert in book-keeping, 
Doakes a statement, drawn from the bocks of the^coneern, which shows 
that on the first February, 1882, the capital had been reduced from 
$6,109.93 to $618.04; but C. B. Straus makes a counter-statement, 
claiming a capital, at the date mentioned, of $3,326.59. Statements 
and counter-statements of plaintiffs' counsel, and of C. E. Straus, re- 
epectively, show ia. déficit on the second October, 1882, between the 
assets and indebtedness of the firm, to the amount of $9,000, disclos- 
ing a total loss of the capital, and positive insolvency, as admitted 
in the circular letter. 

TJpon this condition of facts, the complainants, none of whom had 
obtained judgments against the iirm, exhibited their bill in this court 
on the second October, 1882, eight days after the dissolution of the 
firm, charging actual and constructive fraud, praying the appoint- 
ment of a receiver, and for an injunction, and for the usual relief 
proper in such a condition of affaira. An order was at once given, di- 
recting the marshal of this court forthwith to take possession of the 
goods in the store-house, 1302 Cary street, Eichmond, temporarily 
restraining the défendants from interfering with the said goods, and 
from making collections of the debts due the firm, and fixing a future 
day for hearing the prayer for a preliminary injunction. Since then 
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full proofs hâve been taken by the parties to the cause, argument 
bas been had as upon a final hearing, and tbe cause is by consent 
before me for a final decree. 

The primary and principal question in controversy is as to the com- 
petency of this court, as a court of equity, to entertain the bill exhib- 
ited in this cause, and to grant the relief for which it prays. That 
the firm of Iseman & Straus was insolvent on the day of dissolution 
is too plain for discussion, and is virtually admitted; and the ques- 
tion of the competency of this court to entertain the bill and grant 
the relief sought dépends upon the condition of the property and as- 
sets of the firm at the time the bill was filed, to-wit, on the second 
October last. 

The firm was confessedly and hopelessly insolvent. Iseman had 
retired from it, and had left Straus in custody of the goods, with full 
power to collect the claims due from eustomers; and this had been 
advertised to the world in a public newspaper. Moreover, Iseman 
had accepted, as a considération for doing what he did, the notes of 
Straus, satisfactorily indorsed, for |é,000. Straus had written to ail 
creditors a letter expressly stating and necessarily implying that the 
goods and ail uncollected claims had become bis separate property. 
Tf, in conséquence of thèse transactions, there was a transfer from 
the firm to Straus, then the firm being insolvent, and the rights of 
oreditors imperiled, the transfer on the part of Iseman was voluntary, 
and on the part of the firm constructively fraudulent; and it became 
compétent for a court pf equity to avoid the transfer, uuder section 2 
of chapter 175 of the Code of Virginia, and to take charge of and ad- 
minister the effects according to the equities of the case. For, if 
there was a transfer, its effeet was to produce a radical change in the 
character of the property, which ceased longer to be social effects lia- 
ble primarily for the debts of the firm, and only secondarily for those 
of its individual members, and became individual effects, liable pri- 
marily to the debts of Straus, and secondarily to those of the firm. 
CoUy. Partn. (Perkins' Ed. 1853) § 17é. 

A transfer having sueh an effeet falls plainly within the contem- 
plation of section 2 of chapter 1Î5 of the Code of Virginia, which dé- 
clares "that a créditer, before obtaining judgment or decree for bis 
claim, may institute a suit to avoid a gift, conveyance, assignment, 
transfer of, or charge upon the estate of his debtor, which he might 
institute after obtaining such a judgment or decree." If there was 
in this case such a transfer of the partnership property of the insolv- 
ent firm as this statute contemplâtes, then the effeet of it was to 
bring the présent case within the ruling of the suprême court of ap- 
peals of Virginia in the case of Wallace v. Treakle, 27 Grat. 486, 487, 
in which the court said : 

"Previous to section 2 of chapter 175 of .the Code, flrst enacted in the Code 
of 1849, it was the settled rule of the courts that a créditer at large could not 
"esort to a court of equity to impeach any conveyance made by his debtor, on 
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the ground of fraud. If real estate was the subject of the conveyanee, a 
iudgment was regarded as sufBcient. If goods and chattels, or any équitable 
interest therein, although incapable of being levied on, were embraced in 
the conveyanee, the créditer was required to take out exécution, and hâve it 
levied on or returned, so as to show that his remedy at law failed. * * * 
Section 2 was intended to aflord a remedy in such cases, and to déclare that a 
party créditer who flled his bill to avoid a fraudulent conveyanee acquired a 
lien upon the propertv of the debtor conveyed in such void conveyanee, if lie 
obtained a decree setting it aside, and in that event the lien attaches from 
the day the bill is filed." 

Proceeding still on the hypothesis that there was a transfer of the 
social eSects in this case to Straus, such as gave the complainants 
the right to proceed without judgment, the next question arising is 
whether they had a right, on gênerai principles of equity, to bring 
this bill. 

If A. and B, are partners, and are pecuniarily embarrassed, and 
convey goods which they hold in common in payment of a debt due 
by B. individually, the transfer is voluntary, and constructively fraud- 
ulent on the part of A. For A. was entitled to require that the whole 
value of the goods should be appropriated to the diseharge of the joint 
debts, and he cannot foi'Cgo this right in favor of B., or of his own 
separate creditors, without a manifest wrong to the creditors of the 
firm, See White & T. Lead. Cas. (Hare & W. Ed.) pt. 1, p. 394. 
If a person or firm is indebted at the time of a voluntary transfer of 
property, it is presumed to be fraudulent in respect to debts anteced- 
ently due ; and no circumstance will permit thèse debts to be affected 
by the transfer, or to repel the légal presumption of fraud; and this 
is so without regard to the amount of the debts or the extent of prop- 
erty. The law disables the debtor from making any voluntary set- 
tlement of his estate to stand in the way of existing debts. Some 
authorities hold that this doctrine is qualified in favor of third per- 
son s who come honafide into possession of the property transferred. 
But this is the only qualification; and it does not apply in this case 
at bar, where there are no innocent third persons whose rights are 
involved. See Case v. Beauregard, 99 U. S. 119. 

From the right of the firm (and of its creditors) to the partnership 
assets results the duty of its members to see that they are appro- 
priated to the paj-ment of the joint debts. For this purpose each 
member of the firm bas an équitable lien extending to the whole of 
the common stock, to which member's lien the partnership creditors 
may be subrogated as against the partners individually and their sep- 
arate creditors. 2 Lead. Cas. Eq. pt. 1, p. 401, and cases there cited. 
Therefore, if in the présent suit there was a transfer of the effects of 
the firm to Straus, and that transfer be avoided or set aside as volun- 
tary and constructively frauduleut, then the jurisdiction of equity to 
proceed with the cause is founded upon the right of subrogation just 
stated, which equity gives to creditors of the firm. The lien of part- 
ners and of creditors by subrogation upon the whole f unds of the part- 
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nershîp, for tîie balance finally due to the partners respectîvely, iseenas 
incapable of being enforced in any other manner than by a court of 
equity through the instrumentality of a sale. Besides, the creditors 
of the partnership bave the right to hâve their debts paid out of the 
partnership funds before the private creditors of either of the partners. 
But this préférence is, at law, generally disregarded ; in equity, it is 
worked out, as before indicated, through the equity of the partners 
over the fund. 1 Story, Eq. Jur. § 675. Where a dissolution of the 
firm bas taken place, an account will not only be decreed, but, if nee- 
essary, a manager or receiver will be appointed to close the partner- 
ship business and make sale of the partnership property; so that a 
final distribution may be made of the partnership eflfects. 1 Story, 
Eq. Jur. § 672. The jurisdiction of the court of equity, although it 
may attach on the ground of actual or constructive fraud, or accident 
or mistake, is not necessarily dépendent upon them; but may be ex- 
ercised on other distinct grounds in which the subject-matter is per se 
within the équitable jurisdiction. Among thèse are matters of ac- 
count; and, as incident thereto, matters of partnership. 1 Story, 
Eq. Jur. § 441. Cases of account bet-ween partners fàll under the 
considérations which give to courts of equity concurrent jurisdiction 
with courts of law in matters of account. If the transfer of the part- 
nership goods to Straus, in the case at bar, be set aside by this court, 
then Straus would be held to hâve been, before this suit was brought, 
in contemplation of equity, the trustée or agent of the members of 
the firm for the partnership creditors, to manage the fund in their 
respective interests. As such, if Straus was bound to keep the prop- 
erty of the firm distinct from bis own, and if he mixed, or was about 
to mix, it up with his own, the whole would be taken to be the prop- 
erty of the firm; and a court of equity, through its original inhérent 
and independent power as such, would bave jurisdiction to enforce 
the right of the retiring partner and the social creditors to a proper 
administration of the fund. 1 Story, Eq. Jur. §§ 466-4:68, 504. 
It is not essential to the vindication of the equity of partnership cred- 
itors that the assets shall bave passed from the hands of the firm into 
those of an assignée, and a chancellor may, on proof of insolvency, 
and that there is good ground for believing that the partnership prop- 
erty has been or will be misappropriated, award an injunction at the 
instance of a judgment créditer, and appoint a receiver to wind up 
the business of the firm. Collins v. Hood, 4 McLean, 186; Jones v. 
Lusk, 2 Metc. (Ky.) 356; and numerous other cases cited in 2 Lead. 
Cas. Eq. pt. 1, p. 401. In Virginia, Maryland, and some other states 
this will be done at the instance of creditors at large. Washburn v. 
Bank of Bellows Falls, 19 Vt. 278; Hubbard v. Curtis, 8 lowa, 13; 
Thompson v. Frist,15 Md. 24; Sanders v. Young, 81 Miss. 111, cited 
in Silk v. Prime, 2 Lead. Cas. Eq. pt. 1, p. 404; and the Illinois case 
of Rappleye v. International Bank, 93 111. 396. 

I hâve gone more largely into this question of the gênerai equity 



64 FEDERAL EEPOETER. 

jurisdiction în matters of account, partnerships, trust, and eonstruct- 
ive fraud, because, on thèse grounds, the court has abundant juris- 
diction to entertain the présent bill, and grant the relief it prays, 
without considering the question of actual fraud, so elaborately dis- 
cussed by counsel on either side. The question of actual fraud has 
been entirely pretermitted by me in arriving at conclusions in this 
case, I am free, however, to say that if it had been necessary to 
pass upon that question, I would not bave fait justified in basing a 
decree on that ground, and do not think that actual fraud had been 
practiced. Nor would I be understood as implying, from what has 
been said on the gênerai jurisdiction of equity in matters of trust, 
account, constructive fraud, and partnership, that a court of equity 
could not entertain such a bill as this of complainants hère, and on 
gênerai grounds of equity jurisdiction take possession of partnership 
goods recently transferred and still existing in specie, and readily 
found and identified, independently of section 2 of chapter 175 of the 
Code of the state. It is unnecessary, in the présent suit, to consider 
that question, the statute giving ail needed authority. 

It may be proper to inquire whether Iseman had power to make 
the transfer to Straus which he is claimed to hâve made by com- 
plainants. I think this right was clear. In Jones v. Lusk, before 
cited, it was held that a sale by one of the partners to the others, of 
his interest in the firm, passes the right of property as between the 
partners, and against ail the world except the partnership creditors, 
but can be impeached by the creditors by a bill in equity; and such 
is the teaching of ail the authorities. It is a gênerai principle that 
one partner may sell his interest as well to his copartner as to another 
purehaser; and if the sale be valid, it will vest the exclusive title in the 
purchaser. Ex parte Buffin, 6 Ves. Jr. 119, 126 ; Ex parte Williams, 
llVes. Jr. 3; Story, Partn. § 610. If the considération of the transfer 
be that the partner buying shall pay the debts of the firm, this will 
not, by mère force of the contract, raise a trust in favor of the cred- 
itors. Inasmuch as they dérive their lien from or through the part- 
ners, and as the retiring partner parts by the sale with his lien, and 
takes the personal security of the other to pay the debts, the lien is 
lost through which the creditors may work out their equity as against 
the assets of the firm. 2 Lead. Cas. Eq. pt. 1, p. 399. 

In view of thèse gênerai principles respecting the powers of a part- 
ner, it is clear that Iseman could hâve transferred his rights in the 
partnership effects to Straus, and that, if the partners so intended to 
do by their dissolution of September 25, 1882, they were compétent 
to make the transfer. If they made it, then it was compétent for this 
court, as a court of equity, to entertain a bill to set it aside, with a 
view to a sale, and to a distribution of the proceeds according to 
the equities of the case. The only question, therefore, remaining to 
be considered, is whether there was such a transfer as, upon the prin- 
ciples that hâve been enunciated, should be set aside by this court, 
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under the authority of section 2 of chapter 175 of the Code of Vir- 
ginia. It may be eonceded that there was no formai, express, or ex- 
plicit transfer; that there was no writing in the nature of a convey- 
ance or assignment. If the effects of the ûrm had been realty in- 
stead of personalty, it might hâve been doubted whether, without 
such a conveyance, there was an effective transfer of title or property. 
But the effects were personalty, transférable by delivery. They were 
personalty which had been in the joint possession of the firm, and of 
which one partner relinquished his joint possession to the sole pos- 
session of the other partner. The retiring partner sold his interest 
in the effects of the coneern for a considération ; that considération 
being notes, satisfactorily indorsed, for $4,000, and the undertaking 
of Straus that he would pay the debts of the firm. Can it be pre- 
tended that Iseman, after having received the $4,000 of considéra- 
tion money, or its équivalent, and signed the agreement of dissolu- 
tion, and retired from the joint custody of the goods, and relinquished 
the joint collection of the olaims of the firm, for eight days, could 
bave gone back to the store-house, and resumed his joint proprietor- 
ship of the goods and a joint control in the management of the busi- 
ness ? I think it is perf ectly olear that he could not hâve done thèse 
things ; and that he could not hâve done them is itself a démonstra- 
tion of the fact of transfer. 

It may be eonceded that mère dissolution does not of itself operate 
a transfer of the social effects to a partner who, as successor to the 
firm, assumes the settlement of the partnership affairs. It may be 
eonceded that an authority given to one partner by the other to close 
ail the business transactions of the firm does not of itself operate as 
a transfer of partnership effects. But thèse are propositions appli- 
cable only to solvent partnerships. It may be eonceded that, in gên- 
erai, no dissolution of any kind affects, in the eye of equity, the rights 
of third parties, who hâve had dealings with the partnership, without 
their consent. None of thèse propositions conflict with counter-prop- 
ositions in regard to insolvent partnerships like that of Iseman & 
Straus. 

In order to couvert joint in,to separate property, it is not necessary, 
in the case of goods in specie, that there should be a deed of assign- 
ment to the remaining partner. Delivery of the goods, coupled with 
due notice that the partnership is dissolved, and that the remaining 
partner will pay the debts of the firm, is sufficient évidence of an 
agreement to change ownership. CoUy. § 895, (Ed. 1853.) This 
principle was established by the case of Ex parte Williams, 11 Ves. Jr. 
3, and. has been adopted as settled law by ail courts and text writers 
for nearly a century. In that case, Shepherd & Smith dissolved 
their partnership on the fifth of September, 1803, and advertised the 
fact in a newspaper on the twenty-fifth of the succeeding November, 
with a statement that ail debts would be paid by Shepherd. Shep- 
herd went into bankruptcy in December, having still on hand, i» 
v.26F.no.2— 5 



66 EÏIDERAL BEPOBTEB. 

specie, property which had belonged to the firm. The question was 
whether thie property had remained social effects, or had become the 
separate property of Shepherd by having passed as such to his as- 
signes in bankruptcy; and it was determined by Lord Eldon, that 
they were separate eflfeots, and had passed to Shepherd's assignée. 
In that case there was évidence of a formai agreement that the prop- 
erty should pâss to Shepherd, as there is évidence hère that for the 
considération of notes for $4,000 satisfactorily indorsed, and pay- 
ment of the debts of the firm, Iseman sold his interest in the goods 
to Strans. The case of Ex parte Williams rules tbe présent case, 
and I will decree for the complainants. 



After the foregoîng décision of the court had been rendered, counsel 
for défendants moved to dismiss for want -of jurisdiction, on the further 
ground, not before raised, that no one of the complainants, at the 
date of the commencement of the suit, held any claim already due 
and payable amounting to $500, the amount necessary in ail cases to 
give jurisdiction to a United States circuit court. The bill had set 
forth that the complainants were some of them citizens of Ohio, and 
others citizens of New York; that W. W. Johnson & Co., complain- 
ants, held a matured acceptanoe of the défendants for the amount of 
$308, and that défendants owed the said complainants the further 
Bum, not yet due, of $1,235.17; that complainants Cook & Beau- 
heimer held an acceptance of défendants due the third day of Octo- 
ber, 1883, for $280.22, and a further claim not yet due of $298.41; 
that Eheinstrom & Bro. held claims against défendants, by accept- 
ance and upon account not yet due, to the amount of $1,781.41; 
and that complainants the Mill Creek Distilling Company held claims, 
by acceptance and open account, against défendants to the amount 
of $1,803.84, — ail of which are set out by exhibits filed with the bill. 
The answer of défendants makes no déniai of the claims of the com- 
plainants for the amounts enumerated. The motion was denied, on 
grounds stated as foUows, by 

Hughes, J. There is no déniai by the défendants, in their answer 
to the bill, that any of the sums claimed by the complainants to be 
due them, respectively, are just claims. Some of those which were 
not due at the filing of the bill in the afternoon of the second Octo- 
ber, 1882, hâve since matured, and matured before the filing of the 
answer. 

It is perfectly true, and it is well-settled law, that if no one of 
the claims of any separate complainant, against the défendant in a 
cause, amounts to $500, jurisdiction cannot be created by several 
complainants oombining their respective claims into an aggregate 
until the whole reacbes $500. If that were the case at bar, the mo- 
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tion of défendants would be promptly granted, and the cause dis- 
missed. But each one of the complainants hère bas an acknowledged 
claim exceeding $500, and the only objection which can be chargea 
against the jurisdiction of the court is that part of the amounts due 
by the défendants were not actually payable at the time the bill waa 
filed. Ordinarily in equity, and probably always at law, this objec- 
tion also would defeat the jurisdiction of a United States circuit 
court ; but hère insolvency was oharged, and is virtually confessed. 
The goods seized, which were the principal fund out of which the 
claims of complainants could be paid, had recently passed into the 
individual possession and beeome the individual property of one part- 
ner, and he, as the record and proof s show, the least responsible part- 
ner of the two. Most of the goods so transferred could yet be found 
in specie and identified, but there was danger every hour that they 
would disappear and beeome intangible ; and unless the court could 
act before other debts of défendants matured for payment, complain- 
ants would lose ail remedy in a United States court. I think the ad- 
mitted fact of insolvency, the acknowledgment by défendants of the 
indebtedness charged in the bill, and the imminent péril of the goods, 
made a case for the interposition of this court, as a court of equity, too 
strong to be overcome by the technical objection that part of claims 
acknowledged to be due had not yet matured for payment. 

The reason for thus raling is the stronger in the présent case, as 
the motion under considération was not made until after answer was 
filed, full proofs taken, elaborate argument of counsel at final hear- 
ing was had, and a décision formally rendered by the court on ail the 
points raised in the case. 



At a further hearing of this cause on the seventh December, 1882, 
the question argued was whether the court, in disposing of the funds 
arising from the sale of the défendants' stock of goods, and the col- 
lection of the claims due this late firm from creditors, would first pay 
the complainants in this bill, or would distribute the fund pro rata 
among the creditors generally. Some half dozen of the creditors, on 
or about the day after the filing of the bill, obtained confessions of 
judgment for their claims, and established liens in their favor by tak- 
ing out exécutions on thèse judgments. Counsel for complainants 
(John A. Coke) insisted that they had a lien upon the funds in the 
cause from the date of the filing of the bill ; citing, in support of his 
pétition, Wallace v. Trealde, 27 Grat. 479 ; Coates v. Muse, 1 Brock. 
539, 543; Green v. Neal's Lessee, 6 Pet. 291; D'Wolfe y. Rahaud, 1 
Pet. 476; McCalmontw, Lawrence,! Bla.tohi. 232; LeJjingwellv.War- 
ren, 2 Black, 599 ; and 2 Abb. Nat. Dig. 63, 64. Counsel for défend- 
ants (Mr. Meredith, of Meredith & Cocke) insisted that the proper rule 
was a pro rata division of the fund; citing, in support of his conten- 
tion, Conkl. Pr. 658; Neves v. Scott, 13 How. 270; Pennsyhania y. 
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Wheeling Bridge Co., Id. 563; Noonan v. Lee, 2 Black, 509; 1 Pom. 
Eq. Jur. 444, 445; Washburn v. Bank of Bellows Falls, 19 Vt. 291; 
Flack V. Charron, 29 Md. 311; and CoUins v. Hood, 4 McLean, 187. 

Hughes, J. If the court had jurisdiction of this cause by virtue 
of the original inhérent jurisdiction of a court of equity, it would prob- 
ably be its duty to distribute the fund in its hands pro rata among 
creditors; and thia, on the favorite principle of chancery courts that 
equality is equity. It might be its duty, moreover, to require that the 
bill of any créditer brought to create a charge upon the assets of a 
partnership should be a creditors' bill filed, on the part of the immé- 
diate complainant, for himseif and ail other creditors who might corne 
into the suit. As I hâve already said, however, in the original opin- 
ioa iiled in this cause, the bill hère is brought under authority of sec- 
tion 2 of chapter 175 of the Code oï Virginia. That section allows 
"a créditer," meaning'any créditer, to file a bill on his own account 
alone, for the purposes indicated by the section, before obtaining 
judgment. It does not require this créditer to bring a gênerai cred- 
itors' bill, and it fixes the rights of the créditer suing, as to the posi- 
tion in which he shall stand among creditors, in the order of distri- 
bution. It déclares that, if successful in his suit, he shall hâve "ail 
the relief, in respect to the estate of the défendant, which he would 
be entitled to after judgment or decree for the claim" for which he 
sues. The meaning of this language of the section may not orig- 
inally hâve been free from ambiguity; indeed, it was not; but it has 
been oenstrued by the court of highest resort in Virginia to mean that 
such a bill opérâtes as a lien from the day on which it is filed; and 
that it establishes for the complainant the right to be paid, out of the 
fund which is the subject of suit, in préférence to ail creditors whose 
liens or claims are of equal dignity with his own. 

The language of the suprême court of appeals of Virginia, in Wal- 
lace V. Treakle, 27 Grat. 487, in commenting upon this section, is, (the 
italicB being that court 's:) 

"It is plain that, by the very terms of this statuts, the créditer assailing 
successfully a fraudaient conveyance, is placed in the same position, and is 
entitled to the same relief, as if he had already obtained a judgment or decree 
against his debtor. What is that position, and what is that relief? Plainly 
a lien upon the property of the debtor; just as if he had, at the filing of his 
bill, already obtained a judgment or decree. The statute places the creditor 
who assails a fraudaient conveyance, if he succeeds in vacating it, in the po- 
sition of one already having obtained a judgment or decree, and his lien sub- 
sists from the time of filing his bill. It is plain that creditors filing a bill to 
set aside a fraudaient conveyance acquire a spécifie lien, and one entitled to 
priority over other creditors at large." 

Such being the statute law under which this suit is brought, and 
such being the clear and emphatic interprétation of that law by tho 
court of last resort in the state, the question with me is whether I 
should accept that interprétation of the statute or distribute the fund 
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in this cause on some other rule. This question bas often arisen in 
the courts, — especially in the fédéral courts. It is well settled — in- 
deed, it is settled by statute (thirty-fourth section of the judiciary 
act of congress, 1 St. at Large, 92) — that the laws of the several 
states, not in conflict with those of the United States, shall be the 
rules of décision in "trials at common law" in the courts of the United 
States; and therefore the question before me is narrowed to the in- 
quiry whether, in cases not at common law, or, like the one at bar, 
cases in equity, statutes of the state affecting the rights of parties, 
and proceedings in court, furnish the rule of décision for fédéral 
courts of equity, and whether the interprétation put upon those stat- 
utes by appellate state courts must be adhered to and enforced by 
fédéral courts of equity. 

We hâve an important précèdent on this point in an early décision 
of this very court, in an equity case. That was the case, tried in 
1822, of Coûtes' Ex'x v. Muse'a Adm'r, 1 Brock. 537, in which Chief 
Justice Marshall said: 

"It is alwaya with mueh reluctance that I break the way in expounding 
the statute of a state; for the exposition of the acts of every législature is, I 
think, the peculiar and appropriate duty of the tribunals created by that lég- 
islature. Although, if a case depeuding on a statute not yet construed by 
the appropriate tribunal coiues on to be tried, the judge is under the ne- 
cessity of construing the statute, because it forms a part of the case, yet he 
will yield to this necessity only where it is real, and when the cause dépends 
upon the statute. The reluctance with which he yields to it is increased 
when, as in this case, the language of tho act is sufflciently ambiguous to ad- 
mit of différent constructions among intelligent gentlemen of the profession. 
In such a case he will be particularly anxious to avoid giving a first construc- 
tion, and will avoid it, if the case can be otherwise decided." 

Ail this implies that where the law of a state détermines the rights 
of parties, and those rights corne before a fédéral court, eitber in a 
case at law or in equity, for adjudication, that court is bound to ac- 
cept such exposition of the meaning of the law as the state courts 
hâve given it, and ought not to give an exposition of its own unless 
there has been no previous exposition of it by state courts. I see 
many décisions in apparent conflict with this principle, but none that 
are in real conflict. Where the state law fixes the rights of parties, 
and equity need not resort to its own principles for the détermination 
of those rights, in such cases it cannot do so, even though its own 
principles may seem more consonant with natural justice. 

In the présent case we are not in the dilemma deprecated by Judge 
Marshall. There has been an exposition of the précise meaning of 
the law on which this bill is founded, given, fortunately, by the state'a 
court of last resort; and as this second section of chapter 175 of 
the Code is one which détermines rights, and not merely prescribea 
a remedy, I feel bound to rule in conformity with the décision in 
Wallace v. Treakle. It is there decided that when the complainant 
files such a bill as it authorizes, and succeeds in his suit, he acquires 
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a lien upon the property of the défendant from the date of the filing 
of the bill, as againat ail junior lieuors and creditors at large. I will 
decree accordingly. 



Wbbb and others ». Armistead and othera. 
(Oircuit Court, E. D. Virginia. October, 1885.) 

1. ASSIONMENT FOH BeNEPIT OP CrEDITOHS— CAPITAL Oï" MeBCHANT. 

The capital of a merchant ia that fund which is put up and subjected to the 
risks of Mb business as a basis of crédit, and as a security to his mercantile 
creditors against loss from the accidents and misfortunes of trade. 
S. Same— Pbepekbing Relations. 

If, in any case, this capital is ail borrowed, and yet the merchant holds him- 
self out, and. allô ws mercantile agencies to publish him, as owning it in his 
own right, then a deed made after his failure in business to prefer relations 
who lent him this capital over the claims of his mercantile creditors is invalid 
for such a purpose. 

3. Same— Borrowed Capital — Assignment to Proteot Lenders. 

A merchant, on going into business, borrows large sums from varions near 
relations, and puts the money so raised into the business as capital. The 
money so borrowed is soon used up in buying out a retiring partner and Per- 
sonal and business expenses. Notwithstanding this, he rates himself in the 
mercantile agencies as having a capital of $20,000. He afterwards fails, and 
makes an assignment to a trustée who was his confldential clerk, cognizant of 
the true state of his affairs, pref erring his relatives from whom he had bor- 
rowed money. Held, that the assignment was void as tending to hinder and 
delay creditors. 

4. Same— Assignment Void. 

A deed empowering the trustée to continue the business for such time as he 
should think best, and in doing so to make such purchases as might be nec- 
essary to enable him to continue and carry on the business with a view to 
windmg it up, and conf erring on the creditors no power to check or control 
the trustée and to wind up and terminate the business, held, in this particu- 
lar case, to be void on its face, as tending to hinder and delay creditors.' 

In Equity. 

Jackson Guy, Coke é Pickrell, and R. G. Pegram, for trustée and 
preferred creditors. 

E. Y. Cannon and Joseph Christian, for gênerai creditors. 

Hughes, J. In January, 1882, W. S. Armistead and W. D. Court- 
ney formed a partnership for conducting a mercantile business in oils, 
greases, and like articles, in the city of Eichmond, W. S. Armistead 
borrowed of his brother Eobert the sum of $2,500, giving for it his 
note, which, with the interest accrued, is preferred in the deed which 
the bill in this suit attacks. He put $2,000 of the money so obtained 
into the concern. Courtney put in $1,000. They went on as the 
firm of Armistead & Courtney for two years. In January, 1884, 
Courtney drew out, receiving from Armistead $1,700 in cash for his 
interest, and Courtney became the agent and manager of the new bus- 
iness for Armistead. The évidence does not show whether or not the 

'See note at end of ease. 
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buBiness of the firm had been profitable. It îs not sbown that any 
formai inventories were taken, or balance-sheets striick. We know 
nothing of the condition of the business, except that Courtney drew 
ont of it, taking away the $1,000 which he had put in two years be- 
fore, and $700 besides. The new business proceeded in the name of 
W. S. Armistead, who borrowed more money, Through indorsements 
of a brother-in-law, Charles H. Talbott, and of the house of Talbott 
& Sons, Armistead raised $10,000 in January, and $2,000 in Feb- 
ruary, 1884. The latter debt was afterwards reduced to $700. Thèse 
two debts are preferred in the deed which the court is asked to set 
aside. Out of the money so obtained Armistead paid, as before said, 
the amount of $1,700, which Courtney received in retiring as a part- 
ner. The business of W. S. Armistead went on from January to 
July, 18 8é. His personal expenses in the six months were $2,427; 
the expenses of running his business were $4,006. Thèse two out- 
lays, with the $1,700 paid to Courtney, nearly consumed the $10,000 
borrowed at the commencement of the year. In June, 1884, Armis- 
tead borrowed another sum of $300 from his brother Eobert, and one 
of $500 from A. W. Garbef, giving his due-bills, which are preferred 
in his deed of assignment. His sales for the six months on which ail 
thèse expenses were based were only $34,288; and it seems to be 
conceded that he sold, frequently and largely, at a losa. His liabil- 
ities in July, 1884, were $25,000.40. The skillful management of his 
stock of goods by Courtney, as trustée and as receiver of this court, 
bas produced an aggregate of only $8,310 as assets; sothat, at the 
end of his career, Armistead was behind in the sumof $16,689. 

It thus appears that Armistead had no capital at any time. It ia 
certain that ho put none into his business ; if we mean by capital 
tnat fund which is put up and subjected to the risks of business as a 
basis of crédit, and as a seenrity to mercantile creditors against loss 
from the misfortunes of trade. Yet it is proved that the firm of 
^rmistead & Courtney allowed themselves to be registered in the 
mercantile agencies as having $10,000 of capital; and that W. S. 
Armistead, when he undertook the business alone, in Jafhuary, 1884, 
allowed himself to be rated by thèse agencies as operatiug upon $20,- 
000 of capital; some witnesses say $40,000. Armistead stopped 
business in July, 1884, and made an assignment to W. D. Courtney 
as trustée, preferring the Talbotts for $10,846; preferring Eobert 
Armistead for $2,500, with interest for two years and a half, and 
also for $300; and preferring A. W. Garber for $500; the total 
préférences being $14,521, on assets producing only $8,310. 

The deed of assignment was executed on the ninth day of July, 
1884, and conferred extraordinary powers and discrétion upon Court- 
ney, the trustée. He was empowered to convert the property con- 
veyed into cash as speedily as he could do so with advantage to the 
trust fund ; to sell with or without notice, as he might think best, and 
in sueh manner as to him might seem most judicious; to sell as a 
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whole, or in snch portions as he miglit thiiik proper from time to 
time, and either by private sale or at public auction, for cash or on 
crédit, and altogether in such manner and upon such terms as he 
might deem advantageous to the fund. Witb a view to winding up 
the business, and selling the assets to the best advantage, he was em- 
powered to continue the business for such time as he should think 
best; and, in doing so, to roake such purcliases as might be necessary 
to enable him to continue and carry on the business with a view to 
winding it up. He was authorized, in coUecting debts due the house, 
to compromise them at bis discrétion; and to employ agents and 
counsel, and pay them at his discrétion. While the deed does not 
require creditors to release their debts on reeeiving dividends, yet it 
confers upon them no power by any action of their own, either singly 
or collectively, to check or control the trustée in the exercise of the 
unlimited discrétion conferred upon him, and to wind up and termi- 
nate the business in the manner usual with trustées. 

There can be no doubt that Courtney, the former partner and con- 
fidential agent and manager for Armistead, knew that his principal 
was operating without capital; that he waa holding eut to his mer- 
cantile creditors from whom he was makiug purchases that he was 
operating on a large reserve of ready capital; and that thèse credit- 
ors were dealing with him on the faith of such capital, in ignorance 
of the fact that he was ail the time insolvent, and that large family 
debts of many thousand dollars were lying in abeyance, to be pre- 
ferred whenever the business should corne to the disastrous end which 
was inévitable. The proofs show that the trustée was as fully cog- 
nizant of the facts which characterized the business of Armistead, 
and which affected the hona fides of his deed, as Armistead was him- 
self. 

On such a condition of facts as is shown by the testimony in this 
case, I do not feel that it is necessary for me to resort to the law re- 
porters for authority to set aside this deed. Il; seems to me to be 
patent on the face of the deed that it was made with intent to hindef 
and delay Armistead's creditors in the collection of their debts; and, 
as to the mercantile creditors, I do not know how a more gross injus- 
tice could be done those who gave crédit on the faith of a large in-put 
capital than was done by this deed, which revealed the fact, when it 
was too late, that there was no capital whatever available to protect 
them in the event of losses in trade and shrinkage of values. 

I am clear that the deed should be set aside. 

NOTE. 

r oi gênerai discussion of the question of assignments for the benefit of creditors, préf- 
érences in, void assignments, and fraudaient assignments, see Wooldridge v. Irving, 23 
Fed. Eep. 676, and note, 682-691. 

An assignment for the benefit of creditors, authorizing the assignée "to carry on and 
conduct said business in his discrétion, for such time as in his judgment it shall be 
bénéficiai to do so ; or to sell ail of said goods and stock in trade and property at such 
times, in such manner, and for such priées as he may deem proper, and apply the net 
proceeda," etc., — is void. Jones v. Syer, 62 Md. 211. 
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An assignment for the benefit of credîtors, authorizing thé assignée to "sell and dis- 
pose of the property, and generally convert the same into money, upon such terms and 
conditions as in his judgment may appear just and for the Interest of ail parties inter- 
ested," was held not to be void upon it» face, in Brahmstadt v. McWhirter, (Neb.) 2 N. 
W. Rep. 232. 

It was said in Riohardson v. Marqueze, 59 Miss. 80, that an assignment for the benefit 
of creditors is not invalidated by empowering the assignée in his discrétion to sell for 
cash, or on sucli crédit as he shal'l deem for the advanta^e of ail the credîtors. 

In Perry Ins. & Trust C!o. v. Poster, 58 Ala. 502, an assignment, for the benefit of cred- 
itors, of a plantation, together with the personal property used in cultivating crops 
upon it, was made in the spring ; and provided that the sale should be delayed until 
the first of December folio wing ; and that meantime the property should remain in pos- 
session of the assignors, to be used in cultivating the crops ; and that the crops, when 
gathered, should be delivered to the assignée, and distributed under the assignment. 
It appearing that such property could not be advantageously rented in the spring, and 
would be sacrificed by a sale then, or if stripped of the personal property, th« provision 
in the assignment was held valid. , , 



BiiàiR and othera v. Walker and others.* . 

(Circuit Court, E. D. Missov/ri. January 11, 1886.) ' 

Rah^road MoRTaAGBs — Dbcbbb and Sale in Fobbclosubb Suit— Eppect upon 
RiGHrs op Parties who hatb Establishbd Liens in State Courts-^ Rbj- 

CEIVBR8 — JUBISDICTION. 

The sale of railroad property under a decree of this court in a foreclosuré 
suit cannot bar the enforcement of judgments of state courts establishing stat- 
utory liens against the property, where the judgment creditors hâve sought to 
intervene in the foreclosuré proceedings, but hâve had their pétitions dismissed 
without préjudice, even where such judgments hâve been recovered during 
the pendency of the foreclosuré suit, and while the property was in a receiv- 
er's hands, and without making such receiver a party. 

In Equity. Motion for injunction. 

The complainants allège in their bill that they pnrchased ail the 
property and franchises of the St. Louis, Hannibal & Keokuk Eail- 
road Company, Decetcber 8, 1885, when the same were sold under a 
decree of this court in the foreclosuré suit of Blair v. St. Louis, H. 
é K. R. Co., and are still the owners thereof ; that during the pen- 
dency of said suit, and while said property was in the hands of a re- 
ceiver appointed by this court, judgment was recovered against said 
railroad in a suit brought in the circuit court of Pike county, Mis- 
souri, by James S. Walker and William Van Ness; that said receiver 
was not made a party to said suit, and that an intervening pétition 
filed in said foreclosuré suit by said judgment creditors, asking that 
their judgment be declared a lien on said company's property, waa 
dismissed; but that, notwithstanding the action of this court in en- 
tering its decree under which said sale was made, and in dismissing 
said intervenor's pétition, an exécution has been issued upoQ said 
judgment, and the sheriff of said county has levied upon property 
sold to complainants under said decree, and bas advertised the same 

'Reported by Benj. p. Rex, Esq., of theSt. Louis bar. • - ■ , 
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for sale. Wherefore, the complainants ask that such sale be restrained 
by an injunction. 

For the facts conceming said intervening pétition, see 25 Fed. 
Eep. 2. 

Walter G. Larned and Théodore G. Case, for complainants. 

Treat, J. The plaintiSs, being non-residents, hâve a right ju- 
risdictionally to institute this proceeding. It is claimed that sueh 
right exists also in conséquence of a decree of this court in Blair v. 
St. Louis, H. é K. R. E., (case No. 2,301,) 25 Fed. Eep. 232, causing 
the sale of the property of which the plaintiffs were the purchasers. 

The défendants in this case were not, under the proceedings had, 
parties to said suit, and consequently not bound thereby. They 
sought by intervention to become parties, to which objections were 
made, and the court dismissed their intervention without préjudice, 
thereby remitting their rights to the state court, wherein their judg- 
ment had been entered. The validity of said judgment is not as- 
sailed in this bill filed. On what grouud, then, is an injunction sought 
against said judgment and the process issued thereon ? Certainly it 
is a mistake to suppose that the decree of this court concluded the 
rights of those not parties thereto. The language of the decree can- 
not be construed to cover more than what the law permits. Besides, 
the records of this court show that, instead of passing upon the force 
and efifect of the judgment in question, this court, under objections 
made, determined expressly that whatever waa done in this tribunal 
should be subject to that outstanding cotitroversy. 

If, then, the judgment of the state court is valid, how can thèse 
plaintiffs invoke an order to enjoin the same. Under the acts of con- 
gress, and ordinary rules in equity, plaintiffs bave no standing for 
this motion. Motion denied. 



Central Trust Co. and ànother v. Wabash, St. L. & Pao. Et. Go. 

and others.* 

{Circuit Oourt, E. D. Missouri. January 6, 1886.) 

PbACTICE— MiSLBADING StATHMBNTS BY CoUNSEl,. 

Where a party has been fairly misled by the conduct or statements of op- 
posing counsel, this court will, as a rule, see that he does not Buffer thereby. 

In Equity. In the matter of the motions to remand on the péti- 
tion of the United States Trust Company. 

The United States Trust Company, being desirous of foreclosing its 
mortgage on the Omaha Division of the Wabash System, appeared 
by its attorney, Mr. Sheldon, before Brbweb, J., and obtained an or- 

' RepoTted by Benj. P. Kei, Esqi., of the St. Louis bar. 
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der permitting it to make the receivers appointed in the case of Cen- 
tral Trust Go. V. Wabash, St. L. & Pac. Ry. Co., parties to foreclos- 
ure suits to be broaght in state courts of lowa and Missouri. The 
order was made, witii the understanding that the object in bringing 
the foreclosure suits in state courts instead of fédéral tribunals was 
to avoid certain jurisdictional questions, and that after being insti- 
tuted the suits would be removed to the fédéral courts by the United 
States Trust Company, and there proceeded with. The cases were not 
removed by the United States Trust Company, however, and were 
finally removed to the United States circuit courts for the Western dis- 
trict of Missouri and the Southern district of lowa by tlie Wabash re- 
ceivers, against the objection of the United States Trust Company, 
which thereupon moved to romand. The matter having been brought 
upbefore Bbewer, J., at chambers, in St. Louis, the following opin- 
ion was delivered : 

Sheldon é Skeldon, for United States Trust Co. 

Phillips é Stewart, for Central Trust Co. 

Wells H. Blodgett and H. S. Priest, for Receivers. 

Bkewer, J., (orally.) I wish now to dispose of a matter that îa 
really pending in otber districts, but was argued hère; and that is, 
the motions to remand in the cases of the United States Trust Com- 
pany V. The Wabash Road, The Receivers, et al. I believe it is backed 
up by ancient authority that it is oftentimes better, if not easier, to 
eut a knot than untie it, and I think I shall do that in this case. 

It is unnecessary to go back over the whole history of this trans- 
action. It is enough to say that an order was obtained from this 
court upon statements and représentations that a certain line of policy 
was intended and a certain course would be pursued, and that after- 
wards that course was not pursued. I do not mean to say by that 
that I suppose counsel came before me, or afterwards before my 
Brother Treat, with any intention of deceiving or of obtaining an or- 
der from the court by misrepresentation. I take it to be true, as 
they say, that that was not their purpose; but still, the fact is that 
they obtained an order upon représentation that a certain plan was to 
be pursued which was not pursued. Upon obtaining that order, and 
by virtue thereof, suits were commenced in the state courts of lowa 
and Missouri, and after some time had intervened the receivers filed 
pétitions and bonds for removal to the fédéral courts. 

Now motions to remand are made. The receivers, or their coun- 
sel, insist that, they were misled by conférences with counsel, and by 
the statements in open courts, into the belief that the plaintiff would 
itself remove. The plaintiff, on the other hand, claims that there 
was no occasion for any such mistake on the part of counsel for re- 
ceivers ; that the term of court at which removal could be had in each 
case had passed before the pétition and bond were filed ; and, finally, 
that if both of thèse things be not true, the cases are not such as are 
removable at the instance of the receivers. 
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I do not propose to décide either one of those three questions, sim- 
ply saying that it is generally true that where a party bas been mis- 
led — fairly misled — by the conduct or statements of opposing counsel, 
the court will see that he does not suffer thereby. I think, in thèse 
cases, the fédéral courts might bave aequired unquestioned jurisdic- 
tion; that there is nothing in the nature of the cases which would 
prevent such jurisdiction; and that the only objection which can be 
raised is as to the manner in which, and the party by whom, the re- 
moval was obtained. Now I, of course, concède that if the case is 
one of which the fédéral courts could not take cognizance, that noth- 
ing is waived, and nothing can be waived, as to the matter of juris- 
diction; but if the case is one of which the fédéral courts might take 
cognizance and hâve jurisdiction, and the only defect is in the man- 
ner in which the case is put into those courts, a waiver of such defect 
can be made. As between the mortgagor and the mortgagee, — as be- 
tween the Wabash road, the successor of the mortgagor, and the 
United States Trust Goinpany, — there waB in each case a separable 
controversy, — a controversy indepeiident of any question as to the 
apportionrûent of the burden of receivers' certificates and outstanding 
floating liabilities. There was a separable, independent controversy 
between citizens of différent states, and, as such, either the plaintiff 
or the Wabash road could hâve removed the entire cause into the féd- 
éral courts. Now, if the plaintiff had proceeded in accordance with 
the plan which counsel indicated at the time they obtained this order, 
the cases would bave passed to the fédéral court at their instance, and 
the jurisdiction would hâve been unquestioned. But there bas been 
a mistake. Counsel hâve been misled, and I think it no more than 
right to the parties to say that thèse cases must stand now where 
they would bave stood if the parties had proceeded acccording to 
the plan which they stated they intended to pursue; and, as a short 
eut to that, I shall enter an order in each of those courts — that of 
the Western district of this state and the Southern district of lowa — 
that unless the plaintiff, within 30 days, withdraws bis motion to ro- 
mand, and proceeds with the litigation in those courts, I shall set aside 
every order that bas been made authorizing suit against the receivers 
or permitting them to be made parties in the litigation. In that way, 
the cases will stand as I think they unquestionably ought to stajud, 
and as the parties represented when they got the order they intended 
they should stand, for hearing and détermination in the fédéral courts. 

Before dropping the matter, let me add two other suggestions. If 
there is any onething that I think the court bas a right toinsistupon 
in the dealings between itself and counsel, it is that it shall be able 
to place implieit reliance on every statement that counsel make, not 
inerely of présent fact, but of future purpose and plan. In no other 
^ay can a court dispatch business promptly, safely, or with any com- 
fort, and especially is that true in a court like this. Take the varions 
states in which I hâve to travel, and the multitude of entirely differ- 



CENTRAL TRUST CO. V. WABASH, ST. L. & PAC. EY. CO. 77 

ent questions and cases that are presented, and the applications that 
are constantly made to me for orders, — I should never feel safe, or 
act promptly, or enjoy my work, unless I felt that I could implicitly 
dépend upon every statement that counsel made to me, both of what 
bas transpired, and of his plans and purposes. I hâve always doue 
it, and I always expect to do it, and while some hâve criticised our 
profession as wholly unreliable, I hâve never found them so. I be- 
lieve, after 21 years of judicial life, I can recall but a single instance, 
and that in the commencement of my life on the bench, in which I 
ever knew a counsel deliberately to impose upon me. Of course, 
such recollections are very pleasant. I think it important that a 
court should insist upon perfect frankness and the right of implicit 
reliance, and should shut the door against even a suspicion that such 
bas not been in any oase-the fact. 

The other point I vrish to refer to is tbis, that while we hâve in- 
sisted in this Wabash case ail the way through, and do insist in tbis 
particular order, that the cognizance of thèse matters shall be had in 
the fédéral courts, it is not in the sligbtest degree because of any want 
of confidence in the state courts. I bave been myself too long upon 
the state bench, and bave too profound an admiration for tbe char- 
acter and ability of tbe state judges, ever, in any way, to cast the 
sligbtest imputation or reflection upon them. I bave no doubt they 
are fully as compétent to do justice, and will do justice, as tbe féd- 
éral tribunals; 'and if the controversy which is raised in this and 
other branches of the case was a purely independent matter I should 
be perfectly willing, indeed, I should prefer, that it go to the state 
courts, 80 that the fédéral courts, burdened as they are, might not be 
troubled with it. But it is not simply a question as to wbether the 
United States Trust Company shall foreclose its mortgage against the 
mortgagor, tbe St. Louis, Kansas City & Northern road; but there 
is involved in the case a question of the apportionment of receivers' 
certificates and of the bu,''den of floating liabilities upon thèse various 
branches. Now, that is a question which, to my mind, and to tbe 
mind of my Brother Tkeat, it is very important should be kept within 
one jurisdiction, Supposing thèse cases were left in the state courts, 
and they should decree, the receivers being parties there, that no por- 
tion of thèse receivers' certificates was cbargeable as a burden on 
that division, and this court should hold differently : there might be 
a very unpleasant collision between us; whereas, if they stand in the 
fédéral court of lowa, and the fédéral court of the Western district of 
Missouri, both of which tribunals I visit, and where I préside, there 
■will be a singleness of décision. So far as the cases eastof tbe river 
are concerned, cases which were outside any jurisdiction we possessed, 
we bave sent them ail to tbe fédéral courts, so that if there should be 
any différence of opinion between tbe judges of the fédéral courts 
there and hère, the cases, in the ordinary course of procédure, can be 
taken, ail of them, to one tribunal, tbe suprême court of the United 
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States, and one ruling — one line of décision — settle ail the contro- 
versies, We hâve felt in thèse cases that it was important there 
should be a unity of control, and that whenever disintegration seemed 
to be necessary the disintegration should be so guarded, and the ju- 
risdiction permitted to attach should be of that kind, that in case there 
should be any disagreement between the several trial courts the va- 
rious cases could ail be taken finally to one tribunal, and thereby any 
unseemly or unpleasant collision avoided; and counsel in this par- 
ticular case had notice of the fact that the court considered it im- 
portant. It is not at ail, I repeat, mth the slightest intent to reflect 
on the state courts, but to avoid any possible collision. I hope that 
under the présent decree there will be no question of the apportion- 
ment of the burden of receivers' certificates, floating liabilities, or 
anything of the kind, but I believe the French hâve a maxim that 
the unexpected always happens, and certainly nothing is certain un- 
til it is accomplished ; and, until this scheme is perfected, there is 
no certainty that we may not bave to détermine how much thèse va- 
rions branches respectively must bear of the burden of thèse receivers' 
certificates. 

Mr. Sheldon. Will your bonors permit me to say one word in réf- 
érence to the order you hâve made. It bas been, if you will pardon 
me for saying so, somewhat of a surprise to us that our position in 
this matter should hâve been so misapprehended. The position of 
the United States Trust Company bas been simply enforcing the 
rights of the beneficiaries under this trust, and it bas taken, under 
the advice of counsel, with the utmost délibération, the best course 
to secilre that end. It was the first intention of the trust company, 
as I explained to your honor in my argument, that this suit should 
be instituted and prosecuted in the fédéral court ; and it was only 
under the advice of counsel, and by reason of the doubt created, that 
suits were first instituted in the state courts and afterwards contin- 
ued there. I am indebted to your honor for your expression of con- 
fidence in the good faith of this transaction. It has certainly been 
in good faith on our part, and, as évidence of that good faith, we are 

, quite willing, in view of your honor's expression of opinion, that 
thèse motions to remand may be withdrawn, if your honor is satis- 
fied that the fédéral court has jurisdiction. That, to a large extent, 
removes one of the reasons, — the reason why the state jurisdiction 
was invoked, — and we will consent that thèse motions to remand may 
be withdrawn, and that the causes stand hère in thèse two fédéral 
courts. If your honor thinks it désirable or necessary to the juris- 
diction of the fédéral courts, we will file the necessary pétitions, (which 
were drafted last June and executed, but never filed, though they 
were in the possession of the solioitors at the places where the cir- 
cuit court clerks' offices were situated, for the purpose of filing, when 
télégraphie direction to the contrary was sent to him from New York ;) 

-and I ehall also ask your honor, in view of this, and in view of the 
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confidence which you state you hâve had in the good faith of coun- 
sel, to witbdraw that portion of the opinion which speaks of the ne- 
cessity and value of good faith on the part of counsel. The expression 
— the mère expression — of it in this connection would seem to be a 
reflection upon us. Good faith in matters of this sort is something 
■we value so highly that we should prefer the entire proceedings to be 
disposed of and begun anew rather than that suoh an opinion should 
be entertained. 

Brewer, J. I certainly thought I had guarded my language se as 
not to imply that there was any lack of good faith on your part. The 
only point I wished to set forth was that the order was made on the 
strength of the statements of counsel as to the plan they intended 
to pursue, and that afterwards that plan was changed; that was ail 
I meant to say was done by counsel ; that the order was made in tho 
first instance in reliance on the statement as to the course to be pur- 
sued, and that afterwards, without notice to the court, that course 
was not pursued. I think thatis what I said. I did not impute any 
intent to deceive or any bad faith on the part of counsel. I certainly 
do not want to cast any reflection upon counsel, but at the same time 
I am frank to say I think counsel made a grievous mistake, espe- 
cially after the clear notice given hère in open court that the matter 
of the future forum was matter, in the judgment of the court, of im- 
portance, when they changed their plan that they did not corne to the 
court and say : " We do not want to pursue that plan, and still want 
the order to stand." 

Mr. Sheldon. It did not occur to us that the mère institution of 
this action was a matter of particular interest to the court, or that 
the court was interested with us in securing perfect title throngh fore- 
closure proceedings; and in adopting the course which itwas deemed 
best, or seemed best entitled to secure that end, we thought the court 
was at one with us. 

The Court. I will see that what I hâve said is revised hefore it i? 
filed. 

Mr. Sheldon. And thèse two motions may be considered as with- 
irawn. 

Brewer, J. Hâve the motions been filed ? 

Mr. Sheldon. They hâve not been filed. 
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United States v. Heilner and another. 
(Circuit Court, J). Oregon. January 15, 1886.) 

1. MEAStmE op Damages itt Action foh the Conversion op Tijiber.. 

An innocent purcbaser; from a willful trespasser, of timber eut on the pub- 
lic land, is liable for the value of the timber at the date of such purchase, in- 
cluding the value of ail labor and expense which said trespasser had then be- 
stowed upon it 

2 Case in Judgment. 

H. purchased 50,000 feet of lumber at the mill of E., made from timber will- 
fully eut from the public land bythe latter, withoutthe knowledge of H.,and 
hauïed the same to Baker City, a distance of 20 miles, at a cost of $5 per thou- 
sand, where he disposed of it at |15 per thousand. Hdd, that in an action by 
the United States to recover damages for the conversion of said timber, the 
true measure thereof was the value of the lumber at the mill. 

8. New Teîal— Intbbest on Value op Propbbtï Convekted. 

On the trial it was taken for granted that the lumber was delivered to the 
défendant at Baker Citjr, and the jury took its value there as the measure of 
damages; but on a motion for a new trial, it being admitted that the défend- 
ant paid for hauling the lumber to that place, and no objection being made 
to the omission to prove that fact on the trial, a new trial was granted the de- 
fendant, unless the plaintifE would remit the cost of hauling, $350, less $130, 
the amount of three years' interest on the value of the lumber at the mill, 
which the plaiBtiS had omitted to claim on the trial. 

Action to Eecover Damages for Conversion of Timber. 

James F. Watson, for plaintif. 

Lewis L. McArthur, for défendant. 

Dbady, J. This action was brought January 2, 1884, to recover 
damages from the défendants for the wrongful taking and cutting into 
boards of 400,000 feet of loge, belonging to the plaintiff, and wrong- 
fully converting the same to their own use. It is alleged in the com- 
plaint that between Jnne 1, 1881, and the commencement of this 
action, one 0. T, Elliott wrongfully eut and removed from section 
17, in township 7 S., of range 38 E. of the Wallamet meridian, — the 
same being then unsurveyed pablic land, — 400,000 feet of timber, 
made into saw-logs, of the value of $800, to a steam saw-mill in Ba- 
ker county, Oregon, with intent to dispose of the same; that the de- 
fendants, well knowing the premises, took possession of said saw- 
logs, then and there being of the value of $1,200, and wrongfully eut 
the same on said mill into boards, of the value of $4,800, and did 
then and there convert the same to their own use, to the damage of 
the plaintiff $4,800. 

On June 2, 1884, the défendants answered separately, denying, 
substantially, any knowledge of the allégations of the complaint rel- 
ative to Elliott's cutting and removing timber from the public land; 
and admitting that on and since October 1, 1882, they each had an 
interest in the steam saw-mill situate on or near the section aforesaid, 
but that about said date it was removed to land belonging to the de- 
fendants ; and denying that they were in any way interested in the 
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running of said mill between the time of acquiringsaidinterests therein 
and its removal, or that they ever took possession of said logs, or 
sawed the same into lumber, or converted tlie same to their use. 

On the trial it appeared that in April, 1882, the défendant Heilner 
took a conveyance of the mill in question, — it being then located on 
the unsurveyed public land, and on or near this section 17, and the 
same day leased it to said Elliott for so muoh lumber, — tbe transac- 
tion being, in fact, a mère security for the delivery to Heilner of lum- 
ber in payment of money theretofore advanced byhim to^Uiott; that 
in the sommer of 1882 there was received, under said arrangement, 
by Heilner, at Baker City, from forty to sixty thousand feet of lum- 
ber, made from logs eut and taken from said section 17 by said El- 
liott, which was worth at the mill about $10 per thousand, and at Ba- 
ker City, a distance of 20 miles therefrom, $15 per thousand; and 
that, although tbe défendants were then members of a mercantile 
firm at Baker City, the défendant Ottenheimer had no interest in tbe 
transaction. The jury found for the défendant Ottenheimer and 
against the défendant Heilner, and assessed the plaintiff's damages 
by reason of the promises at $750. 

Afterwards, counsel for Heilner made a motion for new trial, on 
the ground that the lumber was delivered by Elliott and received by 
the défendant at the mill, and the latter paid the cost of hauling the 
same to Baker City, which was $5 per thousand. This fact did not 
appear on the trial, but the case was given to the jury on the suppo- 
sition that Elliott delivered the lumber at Baker City. On this hy« 
pothesis, the jury, taking tbe mean of the évidence — 50,000 feet — as 
the amount of lumber received by Heilner, and its value at Baker 
City, — $16 per thousand, — properly assessed the plaintiff's damages 
at $750. But the district attorney now concèdes that the défendant 
did receive the lumber at the mill, and paid for hauling it to Ba- 
ker City, where, presumably, it was disposed of by him, and finally 
converted to his own use. But he also contends that, Elliott being 
a willful trespasser, the défendant is not only liable for the value of 
the timber at the mill, mcluding the value of the labor put upon it 
by Elliott, but for the full value of the property at any time after it 
came into his possession, and before this suit was brought for the con- 
version, which includes, of course, the cost of transportationfrom the 
mill to Baker City. 

The rule for ascertaining the damages in such cases bas been a 
vexed question; the volume, if not the weight, of authority being 
that the value of the property at the time of conversion or appro- 
priation to the use of the défendant, with interest thereon, consti- 
tutes the measure of damages. Field, Dam. § 792, But this in- 
cludes any accession of value between the taking and conversion. 

Blackstone (book 2, 404) says that the rule of the Eoman law had 
been copied and adopted by Bracton, and confirmed by the courts of 
England, that if any property receives "an accession by natural or 
v.26F.no.2— 6 
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àrtiflcial means, as by the growth of Tegetablea, the pregnancy of 
animais, the embroidering of cloth, or the conversion of wood or 
métal into vessels and utensils, the original owner of the thing was 
entitled, by his right of possession, to the property of it under such 
its state of improvement; but if the thing itself, by such opération, 
was changed into a différent species, as by making wine, oil, or bread 
out of another's grapes, olives, or wheat, it belonged to the new 
operator, who was only to make satisfaction to the former proprietor 
for the materials wbich he had so converted." 

And in Sïlshury v. McCoon, 3 N. Y. 379, the court went further, 
and held that when the taking was willfully wrong, it matters not 
that the species has been changed, the wrong-doer acquires no prop- 
erty in the article produced so long as it can be shown that it was 
made from the material converted, as when corn is made into whisky. 

But the rule laid down in Wooden-ware Company v. U. S., 106 Û. 
S. 432, S. C 1 Sup. et. Eep. 398, is of final authority in this court. 
In that case it was held that in an action to recover damages for 
timber eut and carried away from the public land, the défendant, if 
a willful trespasser, is liable for the full value of the property atthe 
time of commencing the suit, without any déduction for any labor or 
expense bestowed thereon; but if he is an unintentional or mistaken 
trespasser, he is only liable for the value of the timber at the time of 
conversion, less the value of any such labor or expense; and that a 
purchaser from a willful trespasser, without notice of the wrong or 
the true ownership of the property, is only liable for the value thereof 
at the time of such purchase, and not for any labor or expense he 
may bestow upon it thereafter. 

It is admitted that the défendant purchased this lumber from a 
willful trespasser, and is therefore liable to the United States at least 
for the full value of the same at the time of such purchase. He 
bought and received the lumber at the mill, where it was worth |10 
per thousand. If he purchased without notice that the property be- 
longed to the United States, he is not liable for any additional value 
he may bave put on it, before the suit was brought, by hauling it to 
Baker City ; but if he had such notice, he is so liable. As to the 
knowledge of the défendant, there is no direct évidence, and the cir- 
cumstances do not warrant any satisfactory inference on the subject. 

The objection that this point ought to bave been made on the 
trial was not made by the district attorney, and may be considered 
waived. Probably he thought the défendant entitled to favorable 
considération in this respect for the candid and truthful manner in 
which he testified when called as a witness by tbe United States to 
make out a case against him self, which is a matter of rather rare 
occurrence in cases of this kind, so far as my observation goes. 

Assuming, then, that the défendant was not liable for the value of 
the lumber at Baker City, but only at the mill, the verdict should not 
hâve been for more than $500. 



TRUE V. MANHATTAN FIRE INS. CO. 88 

But, while revîsing this verdict, there is another circumstance that 
ought to be considered. The United States was entitled to interest 
on the value of this lumber from the time of the conversion, in the 
Bummer or fall of 1882, until the finding of the verdict, November 
27, 1885. No claim for interest was made on the trial, or the court 
would bave instructed the jury to allow the same. But, under the 
circumstances, I think it nothing more than right to provide that 
the interest which the plaintiff was entitled to recover be deducted 
from the $250, and the verdict considered as excessive only for the 
remainder. Three years' interest at 8 per centum per annum on 
$600 is $120, which, being deducted from $250, leaves a remainder 
of $130. 

The order of the court will be that the verdict be set aside, and 
the cause retried, unless the plaintiff, within 10 days hereof, entera 
a remittitur for the amouut of $180. 



Tbtje V. Manhattan Fiée Ins. Co.* 
(Circuit Covrt, B. Colorado. August 6, 1885.) 

FlEB iNStJHANCE— FORFEITmiE— ASSIGNMENT OI- POLICT TO SeCTJRE LOAN. 

An assignment of a policy merelsr to secure a loan is not one whicli is for- 
bidden in the usual prohibition against assignments, since the interest of the 
insured is not divested; and where such assignment is made with the com- 
pany's consent, the re-assignment, upon payment of the loan, without con- 
sent, does not work a forf eiture, and the insured is entitled to recover. 

Euling on Demurrer. 

Hallett, J., (prally.) True v. Manhattan Fire Ins. Co. is an 
action upon a policy of insurance. It is averred that the Manhat- 
tan Company issued to the plaintiff a policy upon certain property 
in Poncha Springs, and thereafter, and before the loss occurred, 
the same property vfas reinsured in the Phœnix Company. The 
défendants answered separately, denying the matters alieged in the 
complaint, and then setting up a separate défense that after the 
policy was made, and before the loss, plaintiff assigned and trans- 
ferred his policy to his brother, whose Christian name is to the de- 
fendant unknown, which assignment was sanctioned and assented 
to by the Manhattan Company, and that the brother remained the 
owner of the policy until after loss occurred. To that the plaintiff 
replied that the assignment of the policy was to secure a loan made 
by his brother to him, which was then secured upon the property in- 
sured in and by said policy, and that before the institution of the suit 
the plaintiff paid o£f and disoharged the loan which he had thereto» 

iFrom Insurance Law Journal. 
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fore obtaîned, and as collatéral to secure the payment for whioh he 
had transferred said policy to said H. A. True. Thereupon the said 
H. A. True reconveyed and made over the said policy, ànd ail rights 
to recover any sum that might be due and payable therefor, There 
is a demurrer to this replication. 

An assignment of a policy as a security of a loan of money is not 
one which is forbidden by the usual provision in policies to the effect 
that if any assignment be made without the written consent of the 
Company, it shall work a forfaiture of the policy. That clause is held 
to relate only to such assignments as divest the assignor of ail inter- 
est in the policy and in the property. If he make sale of the prop- 
erty, and thereupon assign the policy to the purchaser, without the 
consent of the company, it will avoid his policy. But any transfer 
■whioh does not bave the effect of divesting him of ail interest in the 
property, if, notwithstanding the transfer, he still retains an insura- 
ble interest in the property, it does not bave that effect. The reason 
is, the company is only entitled to know when the property passes 
into the hands of another, so that the risk may dépend upon the 
otber, instead of the person to whom the policy was issued. To bor- 
row money upon the premises does not hâve that effect. In some poli- 
cies there are clauses forbiding the incumbering of the property. Per- 
haps, in such a case, the incumbrance would avoid the policy; but 
that is not the question hère, because it is not alleged in the answer 
that the plaintiff incumbered the property, but only that he assigned 
his policy; so that the question is, upon the answer and upon the 
replication to the answer, whether the assignment being made as se- 
curity for a loan, that will operate to discharge the company; and 
upon that it must be said that it will not hâve that effect. Upon pay- 
ing off the loan, the right in the plaintiff to the policy was regained, 
— became complète again, — and I think this would be true whether 
there had been any express assignment or reassignment by H. A. True 
or not. This position is supported by authorities cited in May, Ins. 
§ 379. 

The demurrers to the replications will be overruled. 



United States v. Sinnott and others. 
{Circuit Govrt, S. Oregon. January 11, 1886.) 

I. Ikdiaiî Saw-Mili. 

Lumber made at the saw-mill on the Grand Ronde Indian réservation is in 
fact the "property" of the Indians thereon, and not that of the United States, 
within the purview of section 3618 of the Bevised Statutes; tmd the agent, 
subject to the instructions of the commissioner of îndian affairs, may dispose 
of any portion of the same, and apply the proceeds to the support pf the mill, 
or otherwise for the beneflt of the Indians, without référence ta section 3617 
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of the Revised Statutes, requiring money received for the use of the United 
States to be deposited to its crédit. 

3. Double Paymbnt of Salabt. 

The superintendent of Indian afEairs in Oregon returned to the department 
two vouchers for the payment by him of the Balary of tlie agent of tîe Grand 
Ronde réservation for the second quarter of 1873, each being marked "tripli- 
cate, " from which the accounting offlcers assumed that the salary was paid 
twice, and^charged the agent with the amount of such payments in the settle- 
ment of his officiai accounts. Held, (1) that on the face of the transaction it 
was apparent that thèse two papers were but parts of one voucher taken rn 
triplicate, and that there was but one payment; and (2) that, if there had been 
two payments, the agent, although liable for the excess, as an individual, as 
for money had and received to the use of the United States, was not liable 
theref or on his bond. 

8. Money Paid bt Agent Without Authobitt. 

The défendent Sinnott employed a person on the réservation aforesaid, aS 
" superintendent of f arms and mills, " and, in reporting the f act to the com- 
missioner, said that he did so at the instance of "some political friends, " but 
there was really np necessity for the employment, and advised that it be dis- 
approved, which was done; but the agent continued the person in such em- 
ployment, and paid him theref or, a,nd, on settlement of his accounts at the 
treasury, |1,500 thereof was disallowed. Eeld, that the payments being not 
only without authority, but contrary thereto, were illégal, and the agent and 
his sureties are liable therefor. ; 

At Law. 

James F. Watson, for plaintiff. 

William B. Gilbert, for défendants. 

Dbady, J. This action is brought on the bond dated March 5, 1872, 
of the défendant Patrick B. Sinnott, as Indian agent at the Grand 
Eonde réservation, and of the défendants Luzerne Besser and E. 
Cahalin, as sureties therein, to recover a balance of $3,048.18, al- 
légea and ascertained to be due the plaintiflf thereon, at the United 
States treasury, March 21, 1S85, on account of money and property 
received by said Sinnott under said bond and not duly accounted for, 
with interest from said date at the rate of 6 per centum per annum, 
and costs and disbursements. The answer of the défendants consists 
of a déniai of the failure of Sinnott to account, and the correctness 
and justice of the settlement at the treasury. The case was heard 
by the court without the intervention of a jury. The sum sought to 
be recovered consists of thèse items, namely: (1) $1,179, the pro- 
ceeds of the sale of certain lumber made at the Indian saw-mill; (2) 
$375, the amount of a second payment by the superintendent to the 
agent on his salary account, for the second quarter of the year 1873; 
(3) $1,500 paid to C. D. Polger, between July 1, 1874, and August 
25, 1876, as "superintendent of farms and mills," less a crédit of 
$5.82foranunexpended balance deposited to the crédit of the United 
States. The mill at •which this lumber was sawed was erected by the 
United States for the Indians of this réservation in pursuance of the 
treaty with the Umpquas,of November 29, 1854,(10 St. 1126,) and that 
with the Molallas, of December 21, 1885, (12 St. 981,) and in fact 
belongs to them; and theref ore, in my judgment, such luinber was 
not the "property" of the United States, within the purview of sec- 
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tion 3618 of the Bevised Statutes, -which requires the proeeeds of any 
sale thereof to be conveyed into the treasury ; nor was the money re- 
ceived therefor, received "for the use of the United States," withia 
the purview of section 3617 of the Eevised Statutes. 

As the agent aiid guardian of the Indians, it was the duty of the 
défendant Sinnott, subject to the instructions of the commissioner of 
Indian affaira, to dispose of the lumber made at this mill, and not 
needed by the Indians for their own use, and to use or apply any money 
or other property received therefor for their benefit. This lumber was 
the product of Indian labor, combined with the labor and skill of white 
men, that the United States bound itself to furnish them in considéra- 
tion of the cession of their lands. It was not, then, properly speaking, 
the property of the United States; and certainly not within the contem- 
plation of the sections of the Eevised Statutes, 8617, 3618. In this 
case it appears from the treasury statement and the defendant's ao- 
counts that in 1873 he received $1,079.31 from the sale of lumber, 
of which he deposited to the crédit of the United States, or in some 
way conveyed into its treasury, $100.31, and used the remainder in 
payment of current expenses of the agency, including the wages of 
the sawyer and loggers, first eharging himself with the amount re- 
ceived. Ât the time he had no instructions to make any other or spe- 
cial disposition of thèse funds, and did not receive any until October, 
1876, when he was instructed to deposit the same to the crédit of the 
United States. 

In the second quarter of 1874 the défendant furnished $200 worth 
of this Indian lumber for the building of the manual labor school on 
the réservation, and paid for it out of the funds furnished and desig- 
nated for that purpose. The money received for this lumber he then 
applied to the payment of current expenses, first eharging himself 
with the amount, as in the case of the funds so received in 1873. 

It is objected that this transaction was contrary to section 3679 of 
the Eevised Statutes prohibiting expenditures in any department of 
the govemment in excess of appropriations. But, certainly, this sec- 
tion has no application in the promises. There is no question but 
that the money expended for the lumber for the labor school was ap- 
propriated for that purpose, and the agent had as much right to use 
it in the purchase of material from the Indians as any one. So that 
the item of $200 is in the same category as the one of $979, and the 
question concerning both is, was the money disbursed or accounted 
for according to law ? As I hâve said, in the absence of any instruc- 
tion to the contrary, in my judgment it was; and the défendant Sin- 
nott should be credited with the amount. 

And, even if the disposition of the money received from the sale of 
the lumber was a technical violation of section 3617 or 3618 of the 
Eevised Statutes, there is no prêteuse but that the défendant acted 
in good faith, and the Indians to whom the money really belonged 
had the benefit of it. And therefore, upon any équitable view of the 
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transaction, he is entitled to be credited with the arcount. U. S. v. 
Robert s, 10 Fed. Kep. 540; U. S. v. Stowe, 19 Fed. Eep. ^07. 

The item of $376, for double payment of salary, is manifestly a 
mistake of the superintendent's. It is admitted that the superin- 
tendent, Odeneal, who was subpœnaed as a witness, but is unable to 
attend, would testify, if sworn, that he did not pay the salary twice. 
Sinnott swears positively that he never received the money but once, 
and there is nothing in the treasury statement to the contrary. It 
appears from that that the superintendent paid the agent his salary 
for the second quarter of 1873, and took a voucher therefor in tripli- 
cate, and for some reason, or by mistake, sent two parts of such 
triplicate voucher, instead of one, -with his accounts to the depart- 
ment. Upon this, the accounting officers bave assumed, \srithout, as 
it appears to me, any sufficient reason, that thèse two parts of one 
voucher relate to two différent and distinct payments of the same 
amount for the same quarter's salary. Upon a parity of reasoning, 
if the superintendent bad, for any cause, sent the three parts of this 
voucher to the department, the défendant would hâve been charged 
with receiving this salary thrice. It is but fair to add that there is a 
slight différence in the language of thèse two papers, in the ^state- 
ment of the account, — the one being for "salary" as Indiaii agent, 
etc.; the other for "services rendered the Indian department," as 
Indiau agent, etc. But there is no différence in the language of the 
receipt by Sinnott or the certiûcate of payment by the superintend- 
ent, and manifestly they are parts of one tiransaction, and relate to 
but one payment. 

It would be absurd, as well as unjust, to charge Sinnott with the 
wrongful receipt of $375 on any such state of faets as this. And if 
the accounting officers bave erroneously credited the superintendent's 
account with this amount as having been actually paid out by him, 
the agent is not responsible for the mistake. And furthermore, if 
this salary had been paid to the agent twice, be would not be liable 
therefor on his bond. The security for the proper disbursement of 
this money is the bond of the superintendent, — the officer who re- 
ceived it for that purpose. The agent's bond covers ail moneya 
that come "into his hands," as agent for the Indians, but not that 
which was paid to him, rightfully or wrongfully, as a compensation 
for his services. He would be liable, of course, as an individual for 
money had and received by him, by mistake or otherwise, that be- 
longs to the United States, but not on his bond as agent; nor would 
his securities be liable therefor at ail. 

On July 2, 1874, Sinnott wrote to the commissioner of Indian af- 
fairs a statement of the employés engaged on the réservation. Among 
thèse was G. D. Folger, "superintendent of farms and mills," at a 
salary of $1,000 per annum, — a place which seems to haye been 
created for his benefit. On the seventh of the same month he wrote 
to the commissioner that he "was induced" to employ Folger "by 
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some political frïends" of his, but that, in bis "Judgment, a superin- 
tendent of mills is unnecessary," and that he "had better disapprove 
of the engagement of tbe superintendant of mills," And as to a 
euperintendent of farms, he left that with the commissioner, saying, 
in a sentence that appears to lack something : "I attended to the 
business of farmer sinee I came hère myself, and now that the farm 
is to be discontinued after harvest." On July 25tb the commissioner 
\vrote in reply, disapproving of "the appointment of G. D. Folger" as 
unnecessary, the miller being sufficient to run the mill and the agent 
to manage the farm. But on September 5th he wrote again to the 
commissioner, urging the approval of Folger's employment, to which 
the commissioner replied on September 30th, refusing toapprovethe 
same. And on Mareh 9, 1875, the commissioner wrote again to the 
agent, calling his attention to the fact that Folger's name appeared 
in his report of employés for the third and fourth quarters of 1874 
"as superintendent of farms and mills;" and, after referring to the 
correspondence between them on the subject, cloaed by saying: "You 
are now informed that vouchers for services performed by Mr. Folger 
will not be considered by this oflSce." There is no pretense that Fol- 
ger performed any service about the mill or farm, but it is claimed 
that he was of some use, or might bave been, in showing the Indians 
the corners or boundaries of the allotments of lands which had lately 
been surveyed and assigned to them in severalty. He also acted as 
clerk for the agent, and in that capaeity received and opened his offi- 
ciai correspondence. 

But the agent was not authorized .to employ him m any capaeity 
without the approval of the commissioner, and certainly there was no 
excuse for his doing so after the employment was expressly disap- 
proved by the latter. His excuse is that henever received the letter 
of March 9tb, and he surmises and suggests that Folger may hâve 
Buppressed it for fear of losing his place; and, at his request, a day 
was given him to produce Folger as a witness on this point. But 
the party, though living in the city, was not produced or examined. 
But the letter of September 30th was sufficient without anything fur- 
ther to make the employment plainly illégal. 

It is true that some of the payments, apparently amounting in ail 
to $655, were on what was thonght équitable ground, allowed by the 
Indian bureau, after being rejected by the treasury auditor. For in- 
stance, the $250 paid for the third quarter of 1874, which was al- 
lowed on the supposition that it might bave been paid before the let- 
ter of September 30th reached the agent. But this act of grâce, as 
to part of the disbursement, does not render any of it légal, and is 
no défense to a claim to recover the balance. The money was not 
only disbursed without authority, but directly in the face of it; and, 
what is more, with the admitted knowledge that the employment was 
merely to serve the interest of or oblige "some political friends," and 
not the public good. 
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The plaintiff is entitled to a judgment against the défendants for 
this sum, less the crédit of $5.82, with interest, in ail $1,565.14, with 
costs and disbursements. 



United States v. Sinnott and others. 
{Cfvreuit Oowrt, D. Oregon. January 11, 1886.) 
U. 8. V. SvnnoU, anfe, 84, followed. 

At Law. 

James F. Watson, for plaintiff. 

William B. Gilbert, for défendants. 

Deady, J, This action is brought on the bond dated September 
28, 1876, of the défendant Patrick B. Sinnott, as Indian agent at the 
Grand Eonde réservation, and of the défendants Nicholas B. Sinnott, 
Daniel Handley, and William W. Page, as sureties therein, to recover 
a balance of $500, alleged and ascertained to be due the plaintiff 
thereon, at the United States treasury, on April 24-, 1882, on account 
of money received by said Patrick B. Sinnott under said bond and not 
duly accounted for, with interest from said date at the rate of 6 per 
centum per annum, and costs and disbursements. The answer of 
the défendants consists of a déniai of the allégations of the complaint 
showing a breach of the condition of the bond. 

The case was heard by the court without the intervention of a jury, 
in conjunction with the foregoing one. The sum sought to be recov- 
ered consists of two payments to C. D. Folger, as superintendent of 
farms and mills for the first and second quarters of the year 1876. 

The money was paid contrary to the instruction of the commis- 
sioner of Indian affairs, and was therefore illegally disbursed. See 
opinion in the foregoing case of V. S. v. Sinnott, ante, 84. 

There must be judgment for the plaintiff for the sum demanded, 
with interest from the date of settlement, amounting in ail to $581.25, 
with costs and disbursements. 
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Clbab V. Fox. 

{Cîreutt Oourt, B. B. Virginia. April, 1885.) 

New Triai,— Excessive Damages. 

A court will set aside a verdict as contrary to the law and évidence as often 
as considérations of justice may seem to demand. Where one jury found a 
verdict for $15,000, whicli was set aside, and another jury found a subséquent 
verdict in the same case for $9,500. this latter verdict was set aside. 

In Assumpsiti, 

Two verdicts in favor of the plaîntiff were set aside în this case. 
The nature of the olaim and the principal facts of the case are set 
eut in the following opinion. 

Marge é Fitzhugh, for plaintifif. 

S. Ferguson Beach, for défendant. 

Hughes, J. When the évidence was concluded at the original trial 
of this case, I thought it was one in which the ]ury, from sympathy 
for a worthy man, rather than on strict grounds of légal right, might 
allow the plaintifif two or three thousand dollars. When they gave 
a verdict for $15,000, I had no doubt that it was my dnty to set it 
aside. On the second trial, the jury has given a verdict for $9,500; 
and I am now to pass upon the motion to set that verdict aside. 
Thèse successive verdicts of exceptionally intelligent juries hâve given 
the case an importance which imposes upon me the duty of reducing 
to writing my views on the law questions involved. 

In doing so it will be necessary for me to state in outline my own 
understanding of the leading facts of the case, which I shall do with 
no pretension to absolute accuracy of statement, and only to such 
extent as shall serve the purpose of developing the légal questions on 
which the case dépends. 

The défendant, Fox, was owner of a large and well-known gold 
property in Spottsylvania county, Virginia, which had, under previ- 
ous owners, been profitably worked. Clear, the plaintifif, who had 
mined in California, applied to him for a lease, giving a surface- min- 
ing privilège. Obtaining this, Clear went upon the property and 
operated upon it for about seven years. Out of their mutual corres- 
pondence and transactions during this period grew this suit, in which 
Clear claims upwards of $30,000 as a percentage due him on an al- 
leged sale of the property, and claims also a quantum meruit for serv- 
ices reudered. 

The plaintiff, Clear, went upon the Whitehall property of défendant 
upon a contract that he was to hâve half the gold he could obtain 
from surface mining, and was to hâve the use of the farm and the 
dwelling-house for a nominal rent. The leases were from year to 
year. He was, from the beginning, repeatedly informed by Fox, the 
défendant, that he was not to expect the latter to lay out any money 
on the place. From the outset both Fox and Clear looked to a sale 
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of the property; and there grew out of this expectatîon a contract 
that Clear was to do what he could towards effecting a sale, and that 
he was to hâve 5 per cent, of the purchase price, if a sale should he 
made. Afterwards, in the course of correspondence, Fox voluutarily 
informed Clear, in several letters, that if the property shonld be sold 
for more than $10t),000 by his proourement, he should hâve a bonus 
out of the excess in addition to the 5 per cent. Thèse understandings 
as to what should be done in the event of a sale ail went upon the 
express proviso that the sale contemplated vyas to be ont and out, for 
money. It was upon such a sale for money, if made, that Clear was 
to receive 5 per cent, of the purchase price, and a bonus in addition 
on the excess, if the amount received should exceed $100,000, As a 
resuit of this projeeted sale, and of numerous negotiations that were 
from time to time on foot for that purpose, Clear began to do this 
and that thing on the land with a view of opening and displaying to 
purchasers its veine, resources, and merits. He dug ditches and 
trenches, and made drains hère and there, from time to time, for this 
purpose, and money was f urnished him by Fox to pay for such work, 
when requested to do so by Clear. Up to the termination of their 
mutual opérations, in the winter of 1883, Clear had obtained from 
Fox three or four thousand dollars, and had made, besides, from the 
property by surface mining, some $5,000 in gold, by the spring of 
1880 or 1881. How mucb gold Clear obtained between that time and 
the winter of 1883 does not appear. Probably Clear's receipts of 
cash from Fox and in gold from the mine aggregated as much as $10,- 
000 during the seven or eight years in which he had possession of the 
property. What Clear's expenditures were, during this period, in 
making openings and developments, and otherwise, does not defi- 
nitely, or even approximately, appear. 

There is no proof that Clear is an educated, scientific, mining en- 
gineer. From ail that is shown by the évidence, I consider that he 
is rather an operative than a scientific miner, — a practical miner, 
whose knowledge of the business bas been derived from personal ex- 
périence and several years of manual labor in surface mining, and 
such reading, it any, as his occupation may hâve induced. But 
whether he was a scientific or a practical miner, a high-priced or a 
low-priced man, there was nothing in his express contracts, or his cor- 
respondence with Fox, to create a claim, or even an expectation, for 
compensation on gênerai grounds of quantum meruit. The existence 
of express contracts of lease, and the industrious itération by Fox, in 
his letters to Clear, that he would make no cash outlays ou the prop- 
erty, nor autliorize engagements that would entail them upon him, 
precluded Clear from bestowing services or making outlays that would 
entitle him to gênerai indebitatus assumpsit claims. I do not consider 
that he had, in law, any right to a verdict for any amount on the 
gênerai score of quantum meruit. But even if he had, they could 
not be very considérable. Most of his class of men would regard 
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three or four hundred dollars a year, with dwelling-liouse free, and 
unlimited privilèges of garden and farm, as affording a fair living, 
especially when there was coupled with them the chance of making 
a handsonie percentage on the sale of a property valued at a mini- 
mum of $100,000. On the score of gênerai services rendered, I do 
not think Olear had, in law, any right to compensation for them ; and, 
even if he had a right to some compensation, I do not think it should 
Sound in very many thousands of dollars, 

Passing to the claim for compensation for services in the sale of 
the property, — which is, technically speaking, the foundation of this 
suit, — it seems that both parties worked faithfuUy to bring about a 
sale out and out, for money, for seven years or more; and that their 
efforts and hopes were ail disappointed. At lest the thought which had 
been always repelled before by Pox began to be entertained by him of 
incorporating the Whitehall property instead of selling it, and put- 
ting it in the form of shares in a joint-stock company. In the nego- 
tiations which terminated in an incorporation in lieu of a sale of the 
property Clear and Fox were both active and harmonious partici- 
pants. They seem both, by force of necessity and under the influ- 
ence of a common despair of effecting a sale for money, to bave aban- 
doned the effort to do so; and it seems to me perfectly olear that, 
with the failure and abandonment of that project, the contract and 
understandings which had been had between Clear and Fox, relating 
expressly and exclusively to a sale of that character, were, in fact 
as well as in law, abandoned by both of them. There arose such an 
understanding as to the compensation Clear should get from convert- 
ing the property into a corporation as can be inferred from sundry 
expressions which were used by Fox inhia later letters to Clear, 
declaring that he would see that he was provided for in the corpora- 
tion that was formed as one of nine managing corporators. The very 
fact that thèse expressions were used by Fox, and that they were re- 
ceived without protest by Clear, shows that the old provision for 
Clear of a percentage in money on a sale for money was no longer 
contemplated, because Clear could hardly claim commissions from 
buyers and seller both. 

The first scheme for a joint-stock company, in which Clear was 
in terms, and in a manner satisfactory to himself, provided for as a 
corporator, fell through, with the full consent, and in some degree by 
the active agency, of Clear. In the second scheme, the company re- 
ceived its deed from Fox and his signature to the contract of organ- 
ization, on the express condition that Clear was to be one of the orig- 
inal nine corporators. To that scheme of organization Clear gave 
his full and unconditional consent. If the company which has been 
organized under that scheme bas since excluded Clear from the priv- 
ilèges and rights stipulated in his behalf by Fox, no évidence being 
adduced to show that this was by the contrivance or even the consent 
of Fox, the wrong to Clear is that of the corporation and not of Fox; 
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and I cannot see that Clear hag any right of action against Fox. Sum- 
ming up what I hâve said, Clear had a valid claim to commissions 
on a sale for money, in the contingency of such a sale being made. 
His original contract related exclusively to such a sale, and bis rights 
under it were wliolly contingent upon a sale. Wben the project fot 
such a sale was abandoned, his contract relating to it expired, and 
his rights under it became nil. 

The scheme of incorporation was substituted for a sale out and out 
for money; and whatever rights Clear had under the new scheme 
eould grow only out of such new contract as Fox may bave made with 
him relating to the new scheme itself . The contract, whicb related ex- 
clusively and expressly to the.lapsed and abandoned scheme, cannot • 
be applied to the new scheme, of which neither party had any thought 
when they entered into the original contract. The error of the jury 
consisted in applying the contract about the abandoned scheme to the 
new and différent scheme. This was neither légal nor just. It was 
both illégal and unjust. 

Such are my views of this case. I bave endeavored to avoid a 
strict détail of facts, and bave confined myself to such an indication 
and outline of them as would illustrate the points of law on which I 
base my action. On the motion now before the court, I do not think 
that Clear bas any légal claim against Fox for commissions on the 
sale of the Whitehall property. I do not think, in view of the terma 
of his lease of the farm and of surface mining privilège, that he haa 
any gênerai indehitatus assumpsit ol&im against Fox for services ren* 
dered on the property. Legally hisclaimsare nothing; though equi- 
tably I would like to know that he could be accorded a few thousand 
dollars. 

Thèse views may be very mistaken, but they are fixed and I cannot 
get rid of them. How, then, can I allow a verdict for the large sum 
of f9,500 to stand? As a short and easy way of getting rid of Per- 
sonal trouble, and avoiding the discharge of an unpleasant duty, I 
might let it stand, throwing the responsibility on the jury. But I 
should always feel that I had allowed injustice to be done, and the 
légal rights of a stranger to be violated. 

On the broad grounds that the verdict is contrary to the law of the 
case, and does not do justice between man and man, it mnst be set 
aside. 
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Hazabd V. National Exchangb Bank of Nbwpoet. 

(Circuit Court, D. BJiode laland. January 15, 1886.) 

CoEPOBATioiï— Teansper op Stock — Attachment — RiaHT of Transfbrbb. 

On December 30, 1875, A. sold certain sliares of bank stock to B., and as- 
signed them by a transfer written on the back of the certiflcate. By the by- 
laws of the bank, stock was transférable only on the books of the company. 
On December 14, 1878, the shares were attached by a judgment créditer of A., 
and sold and transf erred to C. Neither the bank nor the créditer had knowl- 
edge of the transfer to B. In January, 1880, B. presented his certiflcate and 
transfer to the otflcers of the bank, and demanded a transfer of the stock, which 
was refused, whereupon he brought suit against the bank for such refusai. 
Held, that the bank was liable in damages for the refusai to transfer the 
shares. 

At Law. 

Amasa M. Eaton, for plaintiflf. 

William P. Sheffield, for défendant. 

CÀEPBNTEB, J. This is an action at law to recover damages for the 
refusai of the défendant to transfer to the plaintiff 75 shares of their 
capital stock, and to issue to him a certiflcate thereof . The case has 
been heard by the court without a jury. ïhe material facts are that 
on the thirtieth day of December, 1875, the shares stood in the name 
of Eowland E. Hazard, Jr., and on that day he sold them to the plain- 
tiff, and assigned them by a transfer written on the back of the cer- 
tilicate ; that on the twenty-sixth day of June, 1877, the shares were 
attached in a suit brought in the suprême court of Ehode Island by 
Philip Caswell, Jr., and on the fourteenth day of December, 1878, they 
were sold by the sherifif on exécution issued in that suit, and were by 
the défendant corporation transferred on the books to the purchaser ; 
and that in January, 1880, the plaintiff presented his certiflcate and 
transfer to the ofEcera of the bank, and demanded that they be trans- 
ferred to him, and a certiflcate issued therefor, with which demand 
the officers refused to comply. Neither the bank nor the attaehing 
creditors reôeived notice of the transfer to the plaintiff, or had knowl- 
edge of the same, before the demand was made by him as above stated. 
It appears that the by-laws of the bank provide that shares of stock 
shall be transferred only on the books of the corporation. 

The question, therefore, is whether an attachment of stock will take 
precedence of an unrecorded transfer of which the attaehing credîtor 
had no notice. The question bas been much debated, and has been 
differently decided in différent jurisdictions. I think it is settled for 
this court, in a case involving the title to shares of stock in a national 
bank, by the authority of the décision in Bank v. Larder, 11 Wall. 369. 
See, also. Continental Nat. Bank v. Eliot Nat. Bank, 7 Fed. Eep. 369. 
I décide, therefore, that the défendant corporation is liable in dam- 
ages for the refusai to transfer the shares. In accordance with the 
agreement of counsel, the question of damages will stand for further 
hearing, if not settled by agreement. 
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Unitkd States ». Milles. 
{District Court, S. D. Nm York. Janusry 9, 1886.) 

1. SUPERVISINO INSPBCTOES— AUTHOKITT TO MAKB RUIiBS — LlQHTS— KeT. ST. § 

4405— Ambndmbnt op Febedaby, 1885, Void. 

The supervising inspectors of steam-vesseJs hâve no authority, under sec- 
tion 4405 of the Revised Statutes, to establish régulations to be observed by 
vessels, except such as relate to carrying eut some of the provisions of title 
53. The subject of lighta to be carned by bjirçes, or oth.er vessels, is not in- 
cluded in any of the provisions of title 52, but is regulated by title 48. Held, 
therefore, that the amendment made February, 1885, to section 20 of gênerai, 
rule 3 of the supervising inspectors, requiring barges in tow to carry a red' 
and a green light, is unauthorized and void. 
%. Samb— Bakgbs— RuLB 8, Section 4838— Penalties— Rbv. St. § 4500— Casb 
Stated. 

The master of the coal-barge R. I. was sued for a penalty of $500, under 
section 4500, for not carrying colored lights, as prescribed by the amendment 
to the supervising inspectors' rules passed February, 1885. Held, that barges 
that hâve neither salis nor masta are not "sail-vessels" within rule 8, § 4388, 
nor required under any statutory authority to carry colored lights; and for 
not doing so are not liable to the penalties prescribed by section 4500. 

Action to recover fine. 

John Proctor Clarke, for the United States, 

Platt é Bowers, for défendant. 

Bbown, J. This action is bronght uuder section 4600 of the Re- 
vised Statutes to recover a fine of $500 from the master of the coal- 
barge Bhode Island for not carrying red and green lights on the 
night of May 4, 188.5, while in tow of the steam-tug Narragansett, as 
prescribed by the amendment made in February, 1885, to section 20 
of gênerai rule 3 prescribed by the supervising inspectors. That 
amendment is as folio ws : 

"Ail barges in tow of steamers, (except upon the Red River of the North, 
and ri vers whose waters flow into the Gulf of Mexico,) between sunset and 
Bunrise, shall hâve their signal lights, as required by law, placed in aauitable 
manner on the bows of the outside forward beats, — namely, a green light on 
the starboard bow of the starboard barge, and a red light upon the port bow 
of the port barge, — when two or more barges are being towed side by side. 
Said lights shall not be less than ten feet above the surface of the water. 
When being towed singly, said barge shall bave the red and green liglits as 
required by law; said lights not to be less than ten feet above the water." 

By the agreed statement of facts, it appears that the barge Rhode 
Island is not a canal-boat, but a barge proper, enroUed as such, and 
licensed to carry freight and not passengers. She belongs to the 
Bastern Transportation Line, — a line for many years engaged in the 
transportation business, and towing, by means of tugs belonging to 
the Company, their own barges and the barges of others. They run 
from New York to varions ports upon the Sound and upon the coast, 
—such as New Haven, New London, Providence, New Bedford, Bos- 
ton, and Newport News. The barges in question are single-deeked 
boats ; when loaded the deck is about six feet above the water-line. 
They are usually towed upon hawsers, one behind the other, from 
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three to four in a Une. That is the only safe way of towing at sea, 
or upon the Sound, in the rough weather to which they are exposed. 
The sea in such weather washes over the deoks without doing the boata 
any injury, there being a pilot-house aft of amid-ships above the deck, 
from which the barges are steered. 

For 15 years it has been the establîshed custom to tow barges in 
this manner. The tug carries the two colored side-lights, and the two 
vertical white lights, as prescribed by rule 4 of section 4233 of the 
Eevised Statutes. None of the rules of the Eevised Statutes pre- 
scribe any lights for such barges in tow. Eule 8 of section 4233 pro- 
vides that " sail-vessels under way, or being towed, shall carry the 
8ame lights as steam-vessels under way, with the exception of the 
wbite mast-head lights, which they shall never carry." Thèse barges 
are not sail-vessels; they hâve no mastsnor sails, nor any propelling 
power of their own. Their decks also are closed tight; so that they 
do not come within rule 12 or rule 13, nor within any other provision 
of the statute as regards lights. For the past 15 years, however, it 
has been the established custom for such barges to carry two vertical 
white lights, about two feet apart, attached to theflag-staff alittleaft 
of amid-ships; the lower light being about 14 feet above the deck 
and about 20 feet above the water-line. This custom was adopted by 
the owners of this line, and by others engaged in similar business, 
from a rule formerly applicable to a steamer at sea when in tow of 
another, as a signal indicating a tow to ail other approaching ves- 
sels, and as a signal not likely to be eonfounded with any other signal. 
The tow in this case set their lights in accordance with this long- 
established custom. There were four barges in a single line, one be- 
hind the other, attached by hawsers; the firat barge was about 720 
feet behind the tug, and the three other barges about (500 feet apart. 
Each barge carried two white vertical lights on the flag-staff, visible 
for about 5 miles around the horizon, and no other lights. This 
practice having being long followed, being widely known and under- 
stood, and successful in avoiding accidents, through its clear and 
unmistakable indication of a tow from each barge, the owners, be- 
lieving that the new rule above quoted, adopted by the supervising 
inspecter in January, 1885, was mischievous, and likely to lead to 
disasters, and as not within the powers committed to the inspectors 
by law, hâve refused to observe it; and this suit has been instituted 
to test its validity. 

1. The only section of the Eevised Statutes claimed to confer the 
power upon the supervising inspectors to pass this rule, or régula- 
tion, is section 4405. That section provides that they "shall establish 
ail necessary régulations required to carry out, in the most effective 
manner, the provisions of this title, and such régulations, when ap- 
proved by the secretary of the treasury, shall hâve the force of law." 
This section is a part of title 52, which concerns the "régulation of 
steam-vessels," and consists of two chapters; the first relating to 
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"inspection," embraoing sections 4399-4462, inclusive, and the sec- 
ond, relating to "transportation of passengers and marchandise," 
■which embraces sections 4463-4500, inclusive. It is net to be sup- 
posed that sections 4404 and 4405, in providing that the board of 
supervising inspectors "shall establish ail necessary régulations re- 
quired to carry out in the most effective manner the provisions of 
this title," intended to confer upon that board any gênerai power 
of législation upon the subjects of the title beyond the "provisions" 
and objects specified in a gênerai way in some of the sections of that 
title; much less was it the purpose of the law to authorize them to 
make régulations upon subjects not included within that title at ail. 

The gênerai provisions of title 52 are very numerouB and cover 
a multitude of subjects. The duties of the board in carrying out 
thèse gênerai provisions are very varied. The manifest object of 
section 4405 is, as its very language imports, to secure, "in the most 
effective manner," a compliance with the varions gênerai provisions 
of title 52; and for that purpose it authorizes the board to establish 
ail necessary régulations to carry out those spécifie provisions. It 
clearly conférs no power upon the board to establish régulations 
upon any other subjects than those named in this title; much less, 
to enact virtual législation upon other subjects not named. Eegula- 
tions established in pursuance of the authority committed to the 
board, when approved by the secretary, bave the force of statute. 
Section 4412 expressly authorizes the board to establish "régulations 
to be observed by ail steam-vessels in passing each other." The board 
has accordingly established such régulations by prescribing the di- 
rection in which vessels meeting shall go, and the signais to be given 
by whistles. Thèse régulations, when not inconsistent with the spé- 
cifie statutory rules, are held valid and enforced. The Grand Repub- 
lic, 16 Fed. Eep. 424, 427 ; The B. B. Saunders, 19 Fed. Eep. 118, 
121. So far as thgy may be in conflict with the statutory provisions, 
they are null and void. The Atlas, 4 Ben. 28, 30; The Milwaukee, 
1 Brown, Adm. 313, 321; The American JSagle, 1 Low, 425, 427. 
In the case of The Eleanora, 17 Blatchf . 88, 102, Chief Justice Waite 
observes that "the supervising inspectors hâve no power to prescribe 
rules which would hâve the force of law, for the government of sail- 
ing vessels." This, in efifect, covers the présent case; because it ex- 
cludes ail gênerai power beyond that specifically given to the board 
in respect to "steam-vessels" under section 4412. 

The only "provision of this title" that refers to barges eo nomine 
is section 4492. That section provides that "every barge carrying 
passengers while in tow of any steamer shall be subject to the pro- 
visions of this title relating to fire-buckets, axes, life-preservers, and 
yawls, to such extent as shall be prescribed by the board of super- 
vising- inspectors." This barge, however, was not employed in car- 
rying passengers ; and the subjects mentioned in this section, and to 
which the section is limited, do not include lights. Section 4412 au- 
v.26F.no.2— 7 
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thorîzes tlie board to establîsh soch "régulations to be observed by ail 
steavi-vessels in passing each other, as they shall from time to time 
deem necessary for safety. " But barges are net steam-vesBels ; neither 
is the new régulation requiring colored lights to be carried on barges 
"a régulation to be observed by steam-vessels in passing each other;" 
BO that section 4él2 bas no application to the présent case, and it is 
not contended that it bas. There is no provision in any of the other 
sections of title 52 that in any way refers to the subject of the lights 
required to be carried by vessels or barges under way, or that by any 
stretch of construction could be deemed to include the subject of lights. 
On the other hand, the lights required to be carried by vessels are a 
distinct and separate subject of législation, in a distinct title, namely, 
title 48, c. 5, § 4233. Nothing in that title gives any power to the 
supervising inspectors to add to those requirements. It is impossi- 
ble, as it seems to me, to extend the language of section 4405 so as 
to make the provisions of title 52 apply beyond the spécifie provisions 
of that title, and the subjects mentioned in it; or so as to authorize 
vchat is, in effect, additional législation upon the subject of lights, — 
an independent subject, treated by congress independently, and in a 
différent title. The amendment of February, 1885, 1 must therefore, 
hold to be beyond the powers of the board, and void. 

2. The language of the new amendment is so ambiguous that it is 
doubtful whether it would support any action for a penalty, even if 
the amendment were within the scope of the powers of the board. 
The first sentence refers to barges towed abreast of each other, and 
says they shall hâve their signais, aa required by laiç, placed in a suit- 
able manner, etc. The last sentence of the régulation refers to a 
barge "when towed singly," and says that "said barge shall hâve the 
red and green light required by law, etc., not to be less than 10 feet 
above the water." Both thèse clauses seem to assume that the exist- 
ing law required thèse colored lights upon barges. Eead literally, 
neither clause provides for any lights not already "required by law;" 
but only régulâtes the manner of oarrying such lights as are "required 
by law." This surmise has some support in a ruling which is said 
to hâve been made by the treasury department on July 28, 1882, 
holding that "barges" come within rule 8 of section 4233, as "sail- 
vessels," and that barges are therefore required, when towed, to carry 
colored lights. But, by the agreed state of facts in this case, it is 
manifest that the barges in question are not "sail-vessels," and are 
not within rule 8; for they hâve neither masts nor sails, nor any 
means of propulsion of their own. As there are no provisions of law 
which require lights upon such barges, the amendment of 1885, lit- 
erally construed, would therefore fail of any effect, through its own 
limitations. 

Again, the new régulation provides only for barges towed "side by 
side," and for a barge "when being towed singly." The présent case 
is neither the one nor the other. Capt. Miller, the défendant, was 
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in charge of the forward barge in a Une of four, ail towed in single 
file by the Narragansett. If the forward barge can, by any supposed 
intention, be construed as within the phrase "being towed singiy," 
— that is, as distinguished from being towed "side by side," — then 
the last clause would require that each one of the four should also 
hâve the red and green liglits. But this is in évident conflict with 
the apparent analogy of the first clause, which seems intended to in- 
clude the case of not merely one tier of barges side by side, but cases 
•where there may be more than one tier, or even several tiers, side by 
side, as is usual in large tows of canal-boats. In such cases, the 
first clause of the new rule requires the colored lights on the bows of 
the "outside forward boat" only, not upon the outside of any of the 
foUowing boats. Again, it is impossible to tell whether or not this 
amendment is designed to apply to barges towed along-side of tugs. 
Single barges are often towed in that way. The language of the last 
clause of the amendment is apparently as applicable to a single barge 
towed along-side as to a single barge towed upon a hawser astern. 

It is unnecessary to consider the advantages or disadvantages that 
might attend the attempt to observe this new rule. In a Une of four 
barges, as in this case, if the régulation were valid, and if ail the four 
that were in tow, one after another, were required to exhibit thèse 
colored lights, the régulation would manifestly tend to produce con- 
fusion, and be liable to lead to disaster, as the défendant contends. 
The barges are usually towed upon hawsers separating them from 
each other and from the tug from 600 to SOOfeet. Each barge after 
the first would be likely to be mistaken by other vessels for independ- 
ent vessels bound to keep ont of the way under the statutory rules, 
as circumstances might arise ; because, under many circumstances, 
there would be no lights visible to others to indicate that the rear 
barges were not independent vessels. This case présents no analogy 
to a sail-vessel in tow of a steamer, which is required by rule 8 to 
carry colored lights; because there is no such common practice of 
towing a long Une of sail-vessels on a hawser one after the other as 
is practiced with barges. The white lights on the steamer ahead in- 
dicate a tow, and the tow is seen in the colored lights on the sail- 
vessel behind, and there is no confusion. But several in Une, like 
the barges in this instance, ail carrying colored lights, and the hind- 
most nearly a half mile astern of the tug, would often, in thick 
weather, appear as independent vessels, when the steamer's white 
lights could not be seen, even if the présent rule were well understood 
and attempted to be followed. Without pursuing this matter fur- 
ther, however, I am of opinion that the régulation of lights is not 
within the subjects committed to the board of supervising inspectors. 

I greatly doubt, moreover, whether section 4500 authorizes a pen- 
alty for non-observance of a régulation of the supervising inspectors. 
The penalty is prescribed for a violation of "any provision of this 
title;" that is, a violation of some obligation created directly by that 
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title. This construction is sustained by the fact tbat many sections 
of this title provide spécifie, and, for the most part, much less severe, 
penalties for the violations of the régulations which the inspectors 
are authorized to make. See sections 4413, 4454, 4492. 
The complaint must be dismissed. 



(January 19, 1886.) 

Upon appeal to the circuit court, the judgment was affirmed by the 
foUowing mémorandum : 

Wallace, J. I agrée with the district Judge in his conclusion that 
the amended rule of the board of supervising inspectors of February, 
1885, (section 20, rule 3,) prescribing the character and location of 
signal lights to be carried by ail barges in tow of steamers, is not a 
régulation to be observed by steam-vessels in passing each other, and 
is beyond the compétent authority of the board of inspectors to es- 
tablish. 

The judgment of the district court is affirmed. 



ToBEY FoBNiTUEE Co. V. CoLBT and othera. 

{Oireuit Court, 2f. D. Illinois. November 16, 1885.) 

1. Patents for Inventions — Combination Claim — Inprin'^bment. 

A claim for a combination of three éléments is not infringed by the use of 
only two of them, where the omitted élément has a function of its own not 
performed by the éléments used in the devioe claimed to infringe. 
3. Samb— Equivalents. 

An inventor who is only an improver, and not the flrst in the art, is not en 
titled to invoke broadly the doctrine of mechanical équivalents, so as to cover 
devices not speciflcally claimed. 
8. Samb — Wardrobe Bbdsteads. 

The patent to Blackmore and Qreen, assignées of Hand and Caulier, iN o. 
804,331, of May 38, 1878, for wardrobe bedsteads, construed, and held not in- 
fringed by a bedstead made under the patent to Robert F. Meissner, No. 
270,337, of January 9. 1883. 

In Equity. 

Coburn é Thacher, for complainant. 

Banning é Banning and Hatchinson é Partridge, for défendants. 

Blodgett, J. This is a bill charging défendants with infringement 
of patent No. 204,321, issued May 28, 1878, to H. P. Blackmore and 
C. S. Green, assignées of G. Hand and Frederick Caulier, for an im- 
provement in wardrobe bedsteads. The two ehief features of the pat- 
ent are an arrangement of folding doors which give the bedstead the 
appearance of a warJrobe when the bed is raised to an upright posi- 
tion and thèse doors are closed around it; and when the bed is let 
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down for use thèse doors fold back so as to form a paneled head- 
board, giving the whole structure the appearance of a canopied bed- 
stead; while the other feature consists in an arrangement of vertical 
spiral springs which aid in raising the bed from a horizontal tô a ver- 
tical position. Thèse features are covered by the two claims of the 
patent, which are : (1) In a wardrobe bedstead the binged folding 
sections, A, B, 0, secured to the uprights, D, substantially as and for 
the purpose described. (2) The combination of body, B, rôds or man- 
drels, F, having coiled springs, /, and links, G, substantially as shown 
and described. 

Défendants' bedstead, which, it is claimed, infringes this patent, 
bas folding doors which inclose the upper part of the bedstead when 
raised, and give it a wardrobe appearance, and which fold back tb 
give the effect of a paneled head-board when the bed is down. In 
thèse respects the défendants' device accomplishes substantially the 
same resuit as complainant's ; but the défendants use only two fold- 
ing doors or hinged boards, while complainant uses, describes, and 
specifically claims three doors. As already said, défendants' two 
doors produce substantially the same gênerai effect and resuit as the 
three used and described by complainant; but a study of the spécifi- 
cations of complainant's patent shows that for the purpose of produc- 
ing the resuit aimed at by his device three doors were necessary; 
and it cannot, it seems to me, be aecomplished by two doors. At ail 
events, défendants do not use three to accomplish the purpose of their 
device. 

One object of complainant's patent was to give the side supports of 
the upright frame a heavy, massive appearance; and this is done by 
the peculiar way in which the three doors are f olded around the side 
supports. The patentée says : 

"Our invention has for ita primary object to provlde a folding or wardrobe 
bedstead in wlùch the head-board will form or serve as the bottom board 6£ the 
bed or front of the wardrobe, and in which solid posts are simulated by means 
of hinged boards, thus materially reducing the expansé of construction." 

Inasmuch, therefore, as the inventors of complainant's device seem 
to hâve had a spécial purpose in the use of three hinged doors, or sec- 
tions, — that is, to give the vertical standards or sides of the up- 
right frame a solid, massive appearance when thèse sections were 
folded around the upright, D, — and, inasmuch as thèse three sections 
for the purpose described are specifically claimed, I am of opinion that 
the défendants' use of two folding sections, which accomplish part of, 
but not the entire purpose of, complainant's three sections, is not an 
infringement of this patent. Another évident reason for the use of 
the three folding sections in complainant's device was to form a cas- 
ing or box for the concealment of the vertical springs which are used 
to help lift the bed to an upright position, a purpose not needed in 
the défendants' structure, as their springs are concealed in another 
way. 
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The second daim îs for the vertical springs by which to aid in lift- 
ing the bed. Défendants use a spring seated in the lower part cf 
the upïight frame, and which, by means of a cord passing over an ec- 
centric, utilizes the spring to aid in lifting the bed. If the inventors 
ûf complainant's device had been the first in the art to show the use 
, oî a spring to aid in lifting a turn-up or folding bedstead to a vertical 
position, and therefore entitled to invoke the doctrine of équivalents, 
I should deem the device used by défendants an infringement, as it is 
clearly an équivalent for that covered by complainant's claim ; but the 
proof shows several prior patents for folding bedsteads in which an 
auxiliary lifting device is shown.'and especially that shown in the pat- 
ent to Maine, in 1869, is almost exactly reproduced in défendants' 
bedstead. I must, therefore, find that défendants do not infringe 
either claim of complainant's patent. 

That défendants' bedstead is so much like th^t of complainant's as 
to be a dangerous, if not a successfal competitor, is undoubtedly true; 
but I think this a clear case of an évasion, and not of the infringe- 
ment, of a patent. 



EoEMEB V. Neumann and others.' 
((Mreuîi Court, S. D. New York. December 30, 1885.) 

1. Patents ron Inventions— CoNSTKtrcTioN op Claim. 

Détails of construction will not be construed to be essential features of a 
claim, in order to sustain its validity, where the claim does not in any way 
refer to such détails, and the références thereto in the spécification are merely 
recommendatory. 

2. Samb — Dbvice Shown but not Claimed. 

The drawings of the patent showed a lock-case having recessed or notched 
end-pieces, but no référence, in terms, to notches or recesses was found in 
the spécification or claims. Held, that this felL far short of making the 
notches or recesses an essential feature of the claims. 

In Equity. 

F. H. Betts, J. Van Santvoord, and W. C. Hauff, for défendants. 

Briesen é Steele, for complainant. 

Wallace, J. The only question not disposed of at the hearing of 
this cause was whether the complainant is entitled to a decree because 
locks like that known as "Bxhibit A, Infringing Lock," are an in- 
fringment of the patent. The locks like those known as "Exhibit 
Neumann, First Lock," "Exhibit Neumann, Satchel," and "Exhibit 
Neumann, Lock No. 2," were held not to be infringements. No 
doubt is entertained that this lock is, in ail its essentials, similar to 
the lock made by the complainant and shown in the drawings of his 
patent, and no hésitation would be felt in pronouncing it an infringe- 
ment if the claims of the patent were good. 

• Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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Tt îs conceded by the counsel and by the exi^ert for the complain- 
ant that unless the claims of the patent oan be limited by construc- 
tion so as to make end-pieces, provided with notehes or recesses to 
hold handle rings or eatches, constituents of the claims, they are 
void for want of novelty, in view of the prior state of the art. The 
invention which is the subject of the patent relates toimproyements 
in the construction of lock-cases in the class of locks usually em- 
ployed on the outer jaws of satchels, traveling bâgs, or similar récep- 
tacles, some kinds of which are made with notehes or recesses so as 
to retain the handle rings of the satchel. The invention consista 
principally in forming the body of the lock-case with open ends, and 
in combining the same with cast blocks or end-pieces which are sep- 
arately made in order to improve the lock-case in simplicity of form 
and reduce the expense of manufacture. The body of the loek-case 
is to be made of sheet-metal or other suitable material bent into a U 
form; the bottom of the case being open, and also the ends. The 
end-pieces, which are to be inserted into the body of the lock-case, 
in the spécification are described as follows : 

"B, B, are pièces of cast-metal or other suitable material construeted to fit 
into the open ends of the body, A, into which thèse blocks or plugs, B, B, 
are inserted, as clearly shown in figure 2. Each block, B, should hâve a 
shoulder, d, to limit the degree of its Insertion into the shell, A, or of the in- 
sertion of the shell into the block. In use on asatchel or carpet-bag, the ends, 
B, B, after being inserted into the shell. A, or viae versa, in manner stated, 
are fastened to the satchel or bag by a boit or pin that passes through an ap- 
erture, e, of the shell, A, and through a corresponding aperture, /, of the 
block, B; there being one such boit or pin at orneareach end of the pièce, A; 
but the plugs or end-pieces, B, B, may also be secured by additional or separ 
rate bolts, if desired, and so also niay the shell, A. The blocks, B, may alsO 
serve, if desired, to secure the ends of the handle or the eatches which close 
the jaws of the bag, and for other suitable purposes." 

The blaims are as follows : 

"(1) In a lock-case, the combination of the body. A, havîng open ends, 
with the end-pieces, B, B, that are applied thereto, substantially as herein 
shown and described. (2) The end-pieces, B, B, of a lock-case, made with 
shoulders, d, for defining their position relative to the body, A, substantially 
as and for the purpose specifled." 

There is no référence in terms, either in the spécification or the 
claim, to notehes or recesses in the end-pieces. The drawings, how- 
ever, show the end-pieces formed with notehes or recesses, and the 
patentée incidentally refers to a use to which the end-pieces may be 
applied in which inferentially the notehes or recesses would be neces- 
sary. This falls far short of making the notehes or recesses an essen- 
tial feature of the invention. It cannot be doubted that the référence 
in the spécification is to be treated merely as recommendatory of a 
form of lock-plate for a specitied use, such as is shown in the draw- 
ing. 

The claim is not fairly capable of the construction contended for 
by the complainant, and the bill must be dismissed. 
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Talb Look Manup'g Co. v. Berkshire Nat. Bank and others.' 
{Oircuit Oourt, D. Massachusetts. December 9, 1885.) 

1. Patents pob Inventions — Anticipation. 

Défendant offered two witaesses, a rejected application, and modelssaid to 
be constructed in accordance with the rejected application, to prove an an- 
ticipation; but the witnesses'could not swear positively the alleged prior de- 
vice embodied the patented features, nor that tbe rejected application de- 
Bcribed such device. The court t'ound that the modela offiered did not corre- 
spond with the description in the rejected application, and it was not évi- 
dent that the modela introduced nor the alleged prior device were operative. 
Held, that an anticipation was not made out with the neoesaary clearness and 
certainty. 

3. Samb— Lapsk of Time — Abandonbd Expekiment. 

In considering an alleged. anticipation, the lapse of time, (17 years în this 
case,) and the fact thatduring that time nothing has been done by the alleged 
prior inventer, muât be considered. 

3. Samb— LiTTLB Timb-Lock Patent. 

The alleged prior device of Robert S. Harris, Dubuque, lowa, héld, to hâve 
been an abandoued experiment. 

In Equity. 

Causten Browne and Edmund Wetmore, for complainant. 

E. N. Dickerson and W. G. Coehran, for défendants. 

CoiiT, J. In this case Judge Lowell, following the opinion of Jùdge 
Shipman, held the first and seventh claims of the Littie reissue pat- 
ent, for improvements iû locks for safes and vaults, to be valid. Yale 
Lock Manuf'g Co. v. Berkshire Nat. Bank, 17 Fed. Eep. 531; Yale 
Lock Manuf'g Co. Yi'Norwich Nat. Bank, 6 Fed. Eep. 377; S. G. 19 
Blatchf. 123. The case is now before the court upon a rehearing on 
the ground of newly-discovered évidence relating to an alleged prior 
invention by Eobert S. Harris, of Dubuque, lowa, which it is claimed 
anticipâtes the Littie device. The Littie invention was for a time- 
lock, which would both lock and unlock at predetermined times. The 
défendants contend that in the year 1867, and prior to the invention 
of Littie, Harris constructed a lock which would both lock and un- 
lock at predetermined hours; that the first model he built was put 
upon a small wooden box in bis house, and worked practically; that 
this model was soon after broken up, and a second model made, which 
remained for a short time in the First National Bank, in Dubuque, 
and was then sent to the patent-office with the application for a pat- 
ent, which was made through Munn & Co.; that the application was 
rejected, and thereupon Harris, becoming discouraged, dropped the 
matter. To prove this', the défendants introduce two witnesses, J. 
K. Graves, a friend of Mr. Harris, and associated with him in the 
management of the bank, and also interested with him in the pro- 
cnrement of the patent, and Mrs. Harris, the wife of the inventor. It 
appears that Mr. Harris was too ill to give bis testimony. The re- 

I Eeported by Charles G. Linthicum, Esq., of the Chicago bar. 



YALE LOCK MANUP'CI CO. V. BERKSHIRE NAT. BANK. i'05 

Jected application is also put in évidence by the défendants, and two 
models, constïucted by them, which it is claimed are made substan- 
tially after the description and drawings of the application, and which 
are said to be operative machines. 

While both Mr. Graves and Mrs. Harris say generally, in one part 
of their testimony, that the Harris lock would both lock and unlock 
at predetermined hours, when closely pressed neither is able to swear 
positively that such was the fact. Further, neither witness can tes- 
tify with certainty that the lock describeÏÏ in the rejected Harris ap- 
plication is like the models they saw, though they believe thém to be. 
Again, in our opinion, the two models, introduced by the défendants 
as made according to the description and drawings contained in the 
Harris rejected application, do not correspond in important partjcu- 
lars with such description and drawings. As, for instance, there is 
no provision for attaching the rear spring to the pin in the boit, but 
the spécification describes another and différent mode of attachroent. 
We are in doubt, upon the évidence, whether the original models 
made by Harris would both lock and unlock a door at predetermined 
times. We hâve not been shown that a lock constructed after the 
rejected application of Harris would pperate, nor are we entirelysat- 
isfied that the modified models of the Harris deviee, introduced by 
défendants, would practically accomplish the resuit attained by Lit- 
tle. In the discussion of this alleged anticipation we should not lose 
sight of the fact that 17 years hâve elapsed sinee Harris made his 
two models, and bis application for a patent was rejected, and that 
since then neither be nor Graves hâve ever moved in the mattér- 

For thèse reasons, we think the défendants bave failed to estab- 
lish au anticipation of the Little patent with that clearness and cer- 
tainty which are necessary; and that, upon the proof before us, we 
must view the Harris lock as an abandoned experiment, and, conse- 
quently, as in no way affecting the validity of the first and seventh 
claims of the Little reissue, The former decree is affirmed. 
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The Pavonia.* 
HoBOKBN Land & Imp. Co. V. Thb Pavonia. 
(Circuit Court, 8. D. Neis York. December 5, 1885.) 

1. CoLiiMioiî— ObIiTOations 0» Ferrt-Boats wiibn Approachinq Slips. 

The ferry-boats Pavonia and Weehawken had slipa on the New York side 
about 750 feet apart, that of the Weeliawken being the lower. The location 
of the slips on the other side of the river was such that the courses of the two 
boats crossed. In conséquence it was customary for the Weehawken to give 
the Pavonia, on the New York side, the right of way f rom the time she com- 
menced to swing for her slip. When the tide was nood, the Pavonia usually 
commenced to swing for her slip when below it and to drif t up with the tide. 
This sometimes made it more convenient for the Weehawken to .go inside of 
the Pavonia and to keep up the river between the Pavonia and herslip. The 
collision occurred on the New York side, and about 300 feet f rom the entrance 
to the Pavonia' s slip. The Pavonia had begunto swing for her slip before 
the coUisioii occurred. The tide was flood. but the direction and force ot the 
wind were such that it was notnecessary for the Pavonia to go as far below 
her slip as was usual with the flood-tide. The Weehawken had been coming 
up the river at a distance of between 100 and 300 feet out in the channel, and 
was inside of and between the Pavonia and the line of slips at the time of 
collision. Held, that the Weehawken was not justified in departing from 
the established practice of the boats by which the Pavonia was entitled to 
the right of way to her slip, and was in lault in attempting to cross the bows 
of the iatter vessel when swinging to her slip. 

a. RuiiB, Ibrespbctitb dp Usagb. 

The case falls under the opération of the twenty-fourth rule of navigation, 
and the régulations of supervising inspectors do not apply. Irrespective of 
usage, gênerai considérations of convenience and prudence demand that a 
f erry-boat having ample room to do ^o should keep out of the way of another 
about entering her slip, or in such close proximity to it that she bas made her 
final preparatory movements to enter. If the circumstances require her to 
make a circuitous swing to conform to the varying condition of wind and 
tide, she should not be embarrassed by the présence of another boat in such 
close proximity to her as to involve risk of collision if any miscalculation or 
unioreseen emergency should occur. 

8. RuLB AS TO SignAls. 

When the boat having the right of way f ails to respond to the signal of the 
boat whose duty it is to keep out of the way, the latter bas no right to assume, 
because of such silence, that the former abandons her right of way. 

4. Dbfective Lookout. 

When there are no obstacles in the way, the fact that the approaching ves- 
sel is not seen is ail that is necessary to impute négligence on the part of the 
lookout. Both vessels having been négligent, and the collision having been 
caused thereby, the damages will be divided. 

In Admiralty. 

Abbett éFuUer, for libelant and appellant. 

The Weehawken violated no rule or régulation in taking a course 
parallel to the line of slips and between the Pavonia and her slip be- 
fore there was any danger of collision. The Weehawken, having seen 
the Pavonia's red light on her port bow before the latter had swung 
any considérable distance, had a right to assume that the Weehawken 
was at the same time seen by the Pavonia. The lights then being red 
to red it was the Weehawken's duty to go ahead. The collision was 

iReported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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caased by reason of the négligence of the Payonia'fl lookout, and by 
her subséquent faulty maneuver. 

F. A. Wilcox, for claimant and appellant. 

The Weehawken knew the Pavonia's usual manner of entering her 
slip, and having seen her should hâve kept out of the way. The 
Weehawken was running too near the ends of the piers, and at a too 
high rate of speed. The Edwin H. Webster, 22 Fed. Eep. 171 ; The 
UncleAbe, 18 Fed. Eep. 270; The Maryland, 19 Fed. Eep. 551; The 
Favorita, 8 Blatchf. 540; The Chesapeake, 1 Ben. 23. The Weehaw- 
ken was in fault in leaving her slip without giving a waming whistle, 
and also in not giving any whistle until a collision was inévitable. 

WALiiACE, J. This libel is filed by the owners of the ferry-boat 
Weehawken to recover damages sustained by a collision between that 
beat and the ferry-boat Pavonia. The collision took place on the 
North river on the fifteenth day of October, 1883, at about 6 :30 p. m., 
on a clear moonlight evening. The tide was strong flood, running 
three miles an hour, and there was a heavy north-west wind. There 
were no vessels or intervening obstacles to obstruct the movements of 
the ferry-boats from the time when they ought to bave distinctly seen 
each other at a sufficient distancé to avoid danger to the time of thé 
collision. The Pavonia was making one of her regular trips from 
Jersey City down and across the river to her slip at Chambers street, 
and the Weehawken had left her slip at the foot of Barclay street to 
make one of her regular trips up and across the river to Hoboken. 
The slips of the two boats on the New York side were about 750 feet 
apart, the Barclay slip being the lower or southerly one. 

The boats were each about 215 feet long. In making their trips 
each crossed the other's course, the slip of the Pavonia being below 
the slip of the Weehawken on the New Jersey side of the river. It 
was the custom between the boats to allow the right of way to the 
Pavonia from the time she conimenced to swing for her slip. It 
was usual, however, when she was making her slip on the New York 
side with a strong flood-tide, for her to commence to swing below it 
sufficiently far in view of the existing tide and wind to drift upward 
into it with the tide, and this practice sometimes made it more con- 
venient for the Weeha'v^ken to go inside the Pavonia and keep up the 
river between the Pavonia and her slip. Each beat was aware of the 
practice of the other, which was équivalent to an understanding be- 
tween them that the Weehawken should keep out of the way when 
the Pavonia was swinging for her slip unless she was so far below 
her slip and so far out in the river that it was safe for the Weehawken 
to pass between her and her slip. The case turns mainly on the 
question whether, on the occasion in controversy, the Weehawken was 
justiiied in keeping up the river between the Pavonia and her slip, 
thus crossing the Pavonia's bow as she was àbout to swing* for her 
slip, or whether it was the Weehawken's duty to keep out of the way 
by passing under the Pavonia's stem, or by stopping or reversing. 
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As the Pavonia left her slip ,at Jersey City the ferry-boat Secaueus 
was proeeeding down the river about in the middle of the channel, 
and the Pavonia' came abreast of her, and they proceeded abreast of 
each other for a short distance, when the Secaucus slowed and let the 
Pavonia cross her bow in order to reach the slip. The Pavonia waa 
then about 600 yards from her slip, and thereupon the Pavonia made 
for the New York shore, swinging gradually from southerly to south- 
easterly, until, when somewhat below her slip, she began to swing 
sharply to the eastward to make the slip. Her slip was 200 feet 
wide, with two divisions, and she intended to make the upper divis- 
ion, as the lower division was occupied by her companion boat, the 
Delaware. Owing to the wind prevailing at the time, she did not go 
as far below her slip in order to swing up to it as she usually did on 
a flood-tide, and it was not necessary to do so. 

The Weehawken emerged from her slip soon after the Pavonia 
passed across the bow of the Secaucus. The pilot of the Weehawken, 
assuming that the Pavonia would go further below her slip before 
swinging to drift upward on the flood-tide into her slip than she in 
fact did, supposed he could pass between the Pavonia and her slip 
before the Pavonia would be brought so near the Weehawken as to 
be, perilous. He accordingly headed his boat to a southerly course. 
After he straightened on, his course he signaled the Pavonia by one 
hlast of his whistle that he would keep inside. That signal was not 
heard by the Pavonia. The pilot of the Weehawken, hearing no re- 
sponse from the Pavonia, immediately repeated his signal. This 
signal was not heard by the Pavonia, and the pilot of the Weehawken 
then blew an alarm whistle, and directed his engineer to stop and re- 
verse, and ported his wheel. When this whistle was given the Pa- 
vonia was swinging easterly to the north-east for her slip ; while the 
Weehawken, whieh had been going at nearly full speed, making with 
the flood-tide 13 miles an hour, wasrapidly approaching the Pavonia 
on an intersecting course, and was so near the entrance of the Pa- 
vonia's slip that before her headway could be stopped she was almost 
opposite the slip and directly in the path of the Pavonia. The Wee- 
hawken had been coming up the river at a distance of between 100 
and 200 feet ont in the channel. The beats came into collision at a 
point about 200 feet oflf the southerly side of the lower division of the 
Pavonia's slip, the port, bow of the Weehawken coming in contact 
with the starboard bow of the Pavonia. 

The distance the two boats were apart at the time the Weehawken 
first signaled to the Pavonia cannot be reliably determined. It is 
very clear that the period of time intervening between that signal 
and the time of the collision was very t 'lort. . Assuming that the Wee- 
hawken had made 750 feet from her slip when the boats came to- 
gether, about 50 seconds intervened. But the proximity of the boats 
at the time of the first signal w^as probably considerably nearer than 
it would seem to be from calculations based on the time occupied by 
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the Weehawken in getting froin her slip to the point of collision. 
The testimony of the Weehawken's pilot is that his signais were given 
with great rapidity. He thinks that not more than three seconds in- 
tervened between his first and second signais, and not more than two 
seconds between his second signal and his alarm signal, and that the 
alarm whistle was given within two seconds after giving his second 
signal. Of course accuracy is not to be predicated of such testimony, 
but his testimony shows very satisfactorily that but an extremely 
short interval could bave elapsed between the time of the first signal 
and the collision. It is probable his first signal was not given until 
his boat had got ont from 100 to 200 feet beyond the end of her slip 
and had got straightened on her southerly course up the river, and 
that less than half a minute elapsed between the time of this signal 
and the time of the collision. As the collision took place about 200 
feet oËf the southerly end of the Pavonia's slip, it would seem that 
the Pavonia had commenced to swing sharply for her slip and was 
not more than three times her length from it wLen the first signal 
was given by the Weehawken. 

The pilot of the Weehawken says hê saw the red light in the Pa- 
vonia when he gave his first signal. The probability is that he saw 
this light as his boat was starting out of her slip, and, assuming the 
Pavonia to be far enough away for him to go inside, did not give his 
signal as soon as he thinks he did, and did not give it, in fact, until 
his boat was straightened on her course up the river. He probably 
was within two boat's length of the place of collision at the time. 
Under the circumstances the Weehawken was plainly in fault in de- 
parting from the established practice between the beats by which the 
Pavonia was entitled to the right of way to her slip, and in attempt- 
ing to pass across the bows of the Pavonia just as she was swinging 
into her slip. The fault was aggravated by proceeding after having 
signaled the Pavonia and got no response. She had no right to as- 
sume, without an assenting signal from the Pavonia, that the Pavonia 
consented to abandon herusual right of way. Without such consent 
the Weehawken assumed the risk of departing from the usage betwen 
the boats, and of being able to justify her course by showing that it 
was safe under the circumstances. The régulations of the board of 
supervising inspectors do not apply to the case, becauso the boats 
had adopted a practice which was a law unto themselves. The case 
falls under the opération of the twenty-fourth rule of navigation, and 
a departure from the ordinary rules was required by a due regard to 
the spécial circumstances. 

Irrespective of any usage, it should be held, upon gênerai consid- 
érations of convenience and prudence, to be the duty of a ferry-boat 
having ample room to do so to keep out of the way of another just 
about entering her slip, or in such proximity to it that she has made 
her final preparatory movements to enter it, when the circumstances 
require her to make a eircuitous swing against the tide to reach it. 
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The boat about to enter her slip under sueh circumstances must con- 
form her movements to the varying conditions of the tide and wind, 
and is necessarily more or leas circumscribed by the exigencies of 
the moment; and she ought not to be unnecessarily embarrassed by 
the présence between her and her slip of another boat in sueh prox- 
imity as to involve risk of collision if any miscalculation or unf oreseen 
emergency occurs. 

It is évident from the testimony of the Weehawken's pilot that his 
signal of one whistle was intended as a proposai to the Pavonia that 
he might pass inside. He expected an answer, and repeated his sig- 
nal when the first was not answered. At the time his first signal 
was given the circnmstanceB required him either to go outside or to 
stop and reverse. The boats were approaching each other in a di- 
rection and with a rapidity that rendered a collision highly probable, 
if not unavoidable, unless one or the other reversed, or unless the 
Weehawken gave the Pavonia the right of way to her slip. The Pa- 
vonia was also in fault. It was her duty while navigating this 
crowded channel to maintain a vigilant lookout. Especially was it 
her duty, being somewhat late on her own trip and knowing the usual 
time for the Weehawken to leave her slip, to be observant of the move- 
ments of the Weehawken. Tbere was no efiScient lookout on the Pa- 
vonia. The deck hand who is called the lookout was not acting as a 
lookout at the time. He had other duties to perform, and was not 
in the proper place for a lookout under the circumstances. He tes- 
tifies that he was standing near the hood of the boat, between the 
cabin door and the end of the boat, and heard four sharp bells given, 
when he went forward to the bow of the boat and then saw the Wee- 
hawken for the first time. The boats were then close together. He 
testifies they were about 100 feet apart. The pilot, as he himself 
testifies, was necessarily occupied with bis wheel from the time of 
commencing swinging to the slip. He did not see the Weehawken 
until her bow was just lapping on the Pavonia's water-wheel, and 
when his boat was half a length only from the Weehawken. There 
was no obstacle in the way of seeing the Weehawken ail the time 
after she emerged from her slip to the time of the collision. The fact 
that she was not seen is ail that is necessary to impute négligence to 
the Pavonia. If, after the Pavonia had commenced to swing for her 
slip, she had seen the red )ight of the Weehawken, as she should 
hâve done, indicating that the Weehawken was intending to pass in- 
aide, she eould bave been stopped and reversed, and the Weehawken 
would bave got by the point of collision before the boats came in con- 
tact. 

The decree of the district court dividing the damages is affirmed,. 
with interest and costs. 
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The Ella B.» 

AusTiN and others v. The Ella B. 

(District Court, N. D. New York. January 16, 1886.J 

Mabitimb Lien — Home Pokt— Supplies Fdhnibhed Vessels Navigating Ca- 
NALS— Webtbbn and North-Westbbn Lakbs — New York Statuts Cou- 

STBUEn. 

If supplies are f urnished in the home port, the duration and requisites ôf 
the lien dépend upon the terms of the state statute. If the vessel be en- 
gaged in canal navigation, the spécification of the debt must be flled in the 
oiBce of the canal department; or if in lake navigation, her employment 
therein must be shown. The burden of proof Is on the libelant. An occa- 
sional venture on a lake does not make the vessel a lake boat, if her size, 
equipment, and other circumstances indicate that such is not her usual em- 
ployment. 

In Admiralty. 

George S. Potter, for libelants. 

Joseph V. Seaver, for respondent. 

CoxE, J. The libelants bring this action to recover for supplies 
furnished to the steam-tug Ella B., in her home port, during April 
and May, 1884, the statutes of New York providing for a lien in such 
cases. Spécifications of the debt were filed in the Erie county clerk's 
office, February 2, 1885, upon the supposition that the tug was a ves- 
sel "navigating the western and north- western Iakes," or one of them, 
pursuant to the provisions of the laws of New York for 1862 as amended 
in 1863. 3 Eev. St. N. Y. (7th Ed.) 2404, 2405, 2410. 

It is admitted that the libelants cannot succeed, unless their pro- 
ceedings can be sustained under the extended limitation provided by 
the amendment of 1863. If the Ella B. was not a vessel navigating 
the Iakes, the libelants' debt eeased to be a lien at the expiration of 
six montbs after it was contracted, namely, in November, 1884. It 
is therefore incumbent upon the libelants to satisfy the court that the 
Ella B. was a vessel navigating Lake Erie. It seemed to be the tbeory 
of the respondent, upon the argument, that she was called upon to 
prove affirmatively that the tug was "used or fitted for the navigation 
of the canals," requiring the spécifications of the debt to be filed with 
the canal department at Albany. This is not necessary. It is enough 
if the libelants fail to prove that she was a lake vessel. 

The Ella B. is a tug of less than five tons burden. She is 35 feet 
in length and 10 8-10 feet beam. She is not provided with an anchor, 
compass, cooking apparatus, cabin or sleeping accommodations. Her 
bunkers hold but two or three tons of coal. The principal theater of 
her opérations has been Bufïalo ereek and harbor, and the waters adja- 
cent tbereto. She has occasionally been out upon Lake Erie and the 
Niagara river, but never for more than a few hours at a time. She 

>Keported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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bas also navigated the canals in the vicinity of Buffalo as far as Ton- 
uwanda and Loekport. Sinee 1882 she bas not been enroUed. 24 
Fed. Eep. 508. She is emphatically a harbor tug, towing and shift- 
ing canal-boats and other vessels about the still waters of the harbor, 
but is entirely unfitted, by reason of her size, construction, outfit and 
limited capacity, to navigate the stormy waters of the lakes. As wrell 
might it be argued that a tug navigating New York harbor is an ocean- 
going vessel, because occasionally, in fair weather, she goes ont be- 
yond Sandy Hook. 

It is thought that the law-makers in paasing the amendment of 
1863, relating to vessels navigating the western and north-western 
lakes, did not hâve in mind, or intend to provide for, a tug so dimin- 
utive in size that almost certain disaster would await her if she ven- 
tured beyond the Buffalo breakwater in stormy weather, — a tug with- 
out any of the tackle or appliances necessary for an extended trip upon 
the lakes, — a tug, in short, hardly less fitted to navigate the Atlantic 
océan than Lake Erie. 

The spécifie language of the statute, as well as the object which 
the législature intended to accomplish, precludes the idea that it was 
ever intended to include such a vessel within its terms. But if the 
court should be inclined to adopt the view that because the tug had 
occasionally been out upon the waters of Lake Erie she was therefore 
a lake boat, it would not aid the libelants, for the respondent bas in- 
troduced similar, and perhaps more satisfactory, proof, and bas made 
use of similar arguments to prove that she was intended for the canals. 
If she was a vessel "built, used, or fitted for the navigation of the 
canals," it was necessary also to file the spécifications of the debt in 
the office of the canal department at Albany, pursuant to the amend- 
ment of 1879. 3 Eev. St. N. Y. (7tb Ed.) 2405. This the libelants 
bave not done. It is entirely obvions that if the few occasions when 
she ventured upon Lake Erie at its extrême easterly end would jus- 
tify the court in finding that she was a vessel navigating one of the 
north-western lakes, the larger number of occasions when she is 
proved to bave been upon the Erie canal would require a finding also 
that she was "used or fitted" for canal navigation. There is no the- 
ory upon which the libelants can recover. The libel must therefore 
be diamissed, with coats. 

The foregoing views c )mpel the dismissal, with costs, oi the libels 
filed by Mary A. Weller and James C. Austin. 

In the case of David Bell the work was done and the materials fur- 
nished in April and May, 1885. The libel was filed in June of the 
same year. The libelant is therefore entitled to a decree for the 
amount demanded, with interest and costs, within the doctrine of 
The Julia L. Sherwood, 14 Fed. Eep. 590. The tug did not "leave 
the port at which such debt was contracted," within the meaning of 
the second section of the law. 
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United States ex rel, Attornet General v. Pittsburgh & L. E. E. Co. 
(District Court, W. D. Pennsykania January 18, 1886.) 

1. Navigable Rivers — Bridges — Action bt United Statbs. 

The United States may maintain a suit to compel a company assnming to 
exercise the authority conferred by the act of Congress of December 17, 1873, 
(authorizing and regulating bridges over the Ohio river,) to comply wlth the 
provisions thereof, or to abate as a public nuisance an unlawlul structure 
80 erected; when an obstruction to navigation. 
8. Samb— Obstruction— Jubisdiction of District Court. 

Litigation between the government and such company touching an obstruc- 
tion to the navigation of the river, created by the construction of a bridge 
under said act, présents a cause within the terms of the sixth section, and 
hence is cognizable by the designated district court. 

3. Samb — Information in Equitt — Pbopbr Rembdt. 

In such case the appropriate remedy is by an information at the suit of the 
attorney gênerai in equity. 

4. Same — Ordbr op Secretary of Wab — Dike. 

A company proposing to construct a bridge over the Ohio river, under said 
act, submitted its designs, etc., to the secretary of war, who, pursuant to the pro- 
visions of the act, convened a board of engineers to examine the case, virhich 
board, after hearing the parties interested, recommended certain changes of 
location and plan, a dike 300 feet long being one of the new features so rec- 
ommended. The company, accepting the recommendations of the board, 
modifled its plan to conform thereto, and the same v?as approved by the 
secretary of v^ar. Officiai notice of such approval having been given to 
the co iipany, it proceeded to construct its bridge at the appointed location 
in accordance with the approved plan. After the piers vrere erected, and the 
superstructure almost flnished, the secretary of war made an order directing 
the company to construct a dike 918 feet in Ien','th. JTeld, that the secretary 
of war had no authority to make that order, and the company was not bound 
to comply with it. 

In Equitj'. 

Wm. A. Stone, U. S. Atty., for the United States. 

D. T. Watson, for défendant. 

AcHESON, J. While the jurisdiction of this court in this cause 
has not been called in question, but has been taeitly conceded by the 
defendant's learned counsel, it nevertheless is proper to examine the 
grounds upon which our authority resta. The subject-matter of the 
suit is a bridge constructed by the défendant over the Ohio river, near 
the town of Beaver, in the Western district of Pennsylvania, under 
the act of congress of December 17, 1872, (17 St. at Large, 398,) 
entitled "An act authorizing the construction of bridges across the 
Ohio river, and to prescribe the dimensions of the same;" the com- 
plaint, in substance, being that the defendant's said bridge has not 
been constructed in accordance with the limitations and provisions 
of said act, but in violation thereof; and that, as built and main- 
tained, it is an unlawful obstruction to the navigation of said river, 
and a public nuisance. The sixth section of the act contains the pro- 
vision foUowing: 

"And in case of any litigation arising from any obstruction, or alleged ob- 
struction, to the navigation of said river, created by the construction of any 
v.26F.no.3— 8 
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bridge under thls act, the cause or question arising may be tried before the 
district court of the United States of any state in which any portion of said 
obstruction or bridge touclies. " 

Now, congress having legislated on the subject of the érection and 
maintenance of bridges over the Ohio river, and defined what shall 
be a lawful structure, I cannot doubt that the United States may main- 
tain a suit to compel a company, assuming to exercise the authority 
conferred by the said act, to comply with the terms thereof, or to 
abate as a public nuisance an unlawful structure so erected, when 
an obstruction to the free navigation of the stream. Dugan v. U. S., 
3 Wheat. 173; U. S. v. Tingey, 5 Pet. 115. And litigation between 
the government and such company, touching an obstruction to the 
navigation of the river created by the construction of a bridge under 
the said act, would seem clearly to présent a cause within the terms 
of the ab'ove-quoted clause of the sixth section, and hence cognizable 
by the proper district court. But as au indictment against the bridge 
as a nuisance is not maintainable, — no such proceeding having been 
authorized by congress, — the appropriate remedy is by an informa- 
tion at the suit of the attorney gênerai in equity, as hère adopted. 
State V. Wheeling Bridge Co., 13 How. 518; Story, Eq. Jur. § 921 
et seq.; Wood, Nuis, 813. 

Being thus assured of the jurisdiction of the court, I pass to a con- 
sidération of the merits of the case. As already stated, the bridge in 
question was erected under the above-recited act of congress, which 
prescribes the minimum height and width of the channel spans, and 
other requirements. The fourth section of the act provides that the 
person or company proposing to erect a bridge across the Ohio river 
shall submit to the secretary of war, for his examination, a design 
and drawings of the bridge and piers, and a map of the location, giv- 
ing, for the space of at least one mile above and one mile below the 
proposed location, the topography of the banks of the river, the shore- 
lines, at high and low water, the direction of the current at ail stages, 
and other specified particulars, and shall furnish such other informa- 
tion as may be required for a full and satisfactory understanding of 
the subject ; "and, if the secretary of war is satisfied that the pro- 
visions of the law hâve been complied with in regard to location, the 
building of the piers may be at once commenced; but, if it shall ap- 
pear that the conditions prescribed by this act cannot be complied 
with at the location where it is desired to construct the bridge, the 
secretary of war shall, after considering any remonstrances filed against 
the building of said bridge, and furnishing copies of such remon- 
strances to the board of engineers provided for in this act, détail a 
board, composed of three experienced officers of the corps of engineers, 
to examine the case ; and may, on their recommendation, authorize 
such modifications in the requirements of this act as to location and 
piers as will permit the construction of.the bridge, not, however, di- 
minishing the width of the spans contemplated by this act : provided. 
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that the free navigation of the river be not materially injured thereby." 
The défendant company having submitted to the secretary of war the 
design and drawings for its proposed bridge and piers, and a map of 
the location, and remonstrances having been filed by those interested 
in the navigation of the river against the building of the bridge, the 
secretary, not being satisfied with the proposed plan, etc., detailed a 
board of engineers, conformably to the provisions of the act, to ex- 
amine the case. That board, after visiting the ground and hearing 
the parties interested, made report to the chief of engineers, on Au- 
gust 15, 1877, which report was approved by the secretary of war on 
August 30, 1877. This report contains the foUowing recommenda- 
tions, viz. : 

"And inasmuch as the river men whom they [the board] hâve consulted 
are almost unanimous in desiring that the bridge should be built further up 
stream, they would recommend that this be done, and that a site between 
300 and 400 feet higlier up be chosen, giving the corapany a margin of 100 
feet in order to adapt their line to the ground in a nianner as advantageous 
as possible. But, even with this change, the channel space will often be dif- 
flcult to run, as tows, after flanking around the Phillipsburg point, cannot 
always straighten up in time to run straight through the channel space. For 
thèse reasons, the board would recommend that the channel space be inereaçed 
to 425 feet in the clear, and that a smooth guiding dike, 300 feet long, be 
built up stream from the left channel pier. This dike should be as high as 
the 15-foot stage in the river, and should bend gently towards the bank, so as 
to reduce the space for water behind it, and to deflect the current into the 
channel space. ïhe left channel pier sliould be placed 150 feet from the bluff 
bank. The span next north of the chiinnel space should be also made a 
through bridge." 

At a meeting of the board of directors of the défendant company, 
held September 5, 1877, the foregoing reeommendations of the board 
of engineers were acceded to by the company; and a written accept- 
ance thereof, signed by the président of the company, and under its 
corporate seal, was immediately transmitted to the secretary of war, 
by whom it was received and filed. On September 12, 1877, the de- 
fendant's engineer submitted a map exhibiting the plan and location 
of the proposed bridge, modified so as to conform to the above reeom- 
mendations, to Maj. William E. Merrill, of the corps of engineers, and 
the oiËcer in charge of the improvement of the Ohio river ; who, find- 
ing it to conform to the above expressed views of the board of engi- 
neers, forwarded it to the chief of engineers, upon whose recommen- 
dation the secretary of war, on September 21, 1877, approved the mod- 
ified plan and location as shown on said map; and officiai notice of 
such approval was communicated to the président of the défendant 
company on September 24, 1877. Shortly thereafter the company 
began the érection of the piers of the bridge at the changed location, 
in conformity with the modified plan. The piers were ready for the 
superstructure early in July, 1878, and the bridge (save the dike) 
was completed by September 21, 1878, on which day the first train 
ran over it. In the mean time, about June 12, 1878, after the piers 
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of the bridge were finished, the Pittsburgh Coal Exchange presented 
a mémorial to Lieut. F. A. Mahan, corps of engineers, then having 
in charge the improvement of the Ohio river, setting forth that, since 
the érection of the channel piers of this bridge, it had been found that 
a dike of but 300 feet, as reeommended by the board of engineers, 
would be "useless for the purpose demanded," and that it ought io 
be lengthened 700 feet. Maj. Merrill, having investigated the mat- 
ter, on August 26, 1878, reported to the chief of engineers, as his 
opinion, "that a 300-foot dike will not sufSce at this point, and that 
an extension of 618 feet is essential to the security of navigation;" 
and, upon the recommendation of the chief of engineers, the secre- 
tary of war, on September 4, 1878, made an order, which was served 
on the défendant company September 7, 1878, dirocting that the dike 
should be "extended to the main shore line 918 feet," and that the 
défendant company be required to make such extension. There is 
no satisfactory évidence that the défendant ever assented to this 
order, or agreed to comply there with. Indeed, j'ust the reverse is 
shown. The letter to Maj. Merrill, written by the company's chief 
engineer, on November 8, 1878, at least as explained by his testimony, 
do.es not import an undertaking to build a dike 918 feet long at the 
expense of the company; and, if it does bear such construction, he 
had no authority so to bind the company. 

Whether the order of the secretary of war, made September 4, 
1878, was obligatory upon the défendant is the most important ques- 
tion in this case, and the one first to be considered. So far as I am 
informed, or can discover, the secretary had no authority to make 
that order, unless it was conferred upon him by the aet of December 
17, 1872. But I search that act in vain for this authority. Cer- 
tainly no express grant of such power to the secretary of war is to be 
found in the act, and I think no such implied authority is thereby 
given to him. It will be observed that the secretary had approved 
the recommendation of the board of engineers which prescribed a dike 
of only 300 feet in length,and the défendant had accepted that recom- 
mendation, and, as is shown, in ail other particulars had constructed 
its bridge in strict conformity with the views of the board of engi- 
neers, wïuch the secretary had finally approved on September 21, 1877. 
Now, by that approval, it seems to me the secretary exhausted his 
authority in the promises. At any rate, it was too late for him to 
withdraw or modify his approval after the company had acted upon 
it. It is true that the seventh section of the act provides that if "any 
change be made in the plan of construction of any bridge constructed 
under this act, during the progress of the work thereon, or before the 
eompletion of such bridge, such change shall be subject to the ap- 
proval of the secretary of war." But this implies a voluntary change 
by the party erecting the bridge. The sanction of such change ia a 
very différent thing from a compulsory order modifying an approved 
and adopted plan of construction. Moreover, by the terms of the act, 



UHITED STATES V. PITTSBUEGH & L. E. E. CO. 117 

there is an express réservation to congress of the right to direct any 
altération of any bridge constructed under the act at the expense of 
the owners thereof. And this réservation négatives the idea that the 
Becretary of war was invested by the act with the authority whicli 
he undertook to exercise by his order of September 4, 1878. 

The conclusion thns reaehed finds confirmation in subséquent lég- 
islation. By the eighth section of the act of congress of July 5, 1884, 
(St. First SesB. Forty-eighth Cong. 148,) it is enacted that whenever 
the secretary of war sball hâve good reason to believe that any rail- 
road or other bridge, constructed or to be constructed over any of the 
navigable waters of the United States, is an obstruction to the free 
navigation thereof by reason of difficulty in passing the draw open- 
ing or raft span by rafts, steam-boats, or other water-craft, the sec- 
retary, on satisfactory proof thereof, shall require the company, or 
persons owning such bridge, at their own expense, to provide aids to 
•- ^•'.vigation in the form of booms, dikes, piers, and other suitable struct- 
ures for the guiding of rafts, steam-boats, and other water-craft 
through such opening or span ; and in the case of the failure of such 
company or persons, within a reasonable time, so to do, the said sec- 
retary shall cause such additional structures to be built, the cost 
thereof to be recovered by proceedings instituted in the nàme of the 
United States, etc. This, it would séem, was the first gênerai law which 
clothed the secretary of war with such power; and, for want of then 
existing authority in him to make the order of September 4, 1878, it 
was not binding upon the défendant, and cannot be enforced in this 
suit, nor can the defendant's bridge be adjudged an unlawful struct- 
ure by reason of the company's failure to obey that order. 

I reach this conclusion with the less reluotance because of the above- 
recited law of July 5, 1884, the provisions of which seem completely 
to cover the case of the defendant's bridge, affording a simple and 
ample remedy for the grievance hère complained of . In this connec- 
tion it may be remarked that the act of December 17, 1872, expressly 
reserves to congress the right of amendment by such a law as that of 
July 5, 1884, so as to prevent or remove obstructions to the naviga- 
tion of the river, without any pecuniary liability on the part of the 
government on account of such amendment of said act. 

As it is shown, and indeed is admitted, that since this suit was 
commenced the défendant bas removed the "rip-raps," forbidden by 
the third section of the said act of 1872, and ail the obstructions to 
navigation mentioned in the eighth paragraphof the bill, thatbranch 
of the case requires no discussion. 

There remains, then, for présent considération, only one other 
matter, viz., the "smooth guiding dike 300 feet long," which, beyond 
contestation, the défendant company became bound to construct. 
That dike has not been constructed either in whole or in part. The 
•company excuses itself for not building it on the gronnd of the con- 
troversy which sprang up as to the kind of dike to be constructed, 
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the government ofHcials insisting upon a dike conforming to the or- 
der made by the secretary of war on September 4, 1878; and if the 
fact of such controversy be not, in strictness of law, and for ail pur- 
poBos, a full justification to the défendant, it at least relieves the Com- 
pany from any charge of w-illful default. The défendant was always 
willing and ready to build the dike as originally recommended and 
decided on. Indeed, in the contract for its bridge such a dike was 
included. That dike, however, was to "bend gently towards the bank, 
80 as to reduoe the space for water behind it." But the substitution 
of a dike 918 feet long involved a change in the shape and location 
of the first 300 feet running up stream from the left channel pier, 
as appears from the letter on that subject from Lieut. Mahan tothe 
defendant's engineer, and otherwise. Nevertheless, the défendant 
Company, in its answer, avows its willingness and readiness to build, 
at its own expense, the first 800 feet of the longer dike on the new 
line. But whetber it be désirable now to enter a decree to that effect 
admits of grave question, in view of the possible injurions resuit to 
navigation from constructing only 800 feet of dike. Among the proof s 
hère, is an officiai report touching this bridge of a board of army en- 
gineers, dated October 25, 1883, in which is expressed the opinion 
that "it is inexpedient, in the interests of navigation, to build a guid- 
ing dike until means are available for giving it the full length of about 
918 feet." In view of that opinion, sustained as it is by other év- 
idence, and the bearing which the act of July 5, 1884, has upon the 
whole case, the court will forbear making any order until the govern- 
ment shall be further heard in the matter. 



United States r. Maxwell Land Grant Co. and others.' 

(Cfireuit Court, B. Colorado. January 25, 1886.) 

1. PtTBiiic Lands — Maxwell Land Grant — Epfect of AFFiBUAirca bt Cou- 

GKESB OF SURVETOB GeNKKAL'S RePORT — GKANT DB NOVO. 

The surveyor gênerai having stated that a grant was made of a tract with 
certain boundaries named, that he considered it a good and valid grant, and 
recommended its confirmation, and congress having thereupon confirmed it. 
such confirmation, according to the principle of Tameling v. Freehold Go., 93 
TJ. 8. 644, was équivalent to a grant de novo. 
8. Samb— Effect dp Subvbtor's Mistake. 

When boundaries of a grant are described, if the Burveyors, without intend- 
ing wrong, err in the application of the description to the surface, and so ruu 
the lines as to include a large tract not in fact within the grant, the government 
is not without remedy, even af ter grant. 
S. Samb— Evidence of Pbatid Bufficibnt to Warrant Cancbllation of Pat- 
ent — Suspicion. 

After the issueof patent no mère suspicion will justify its cancellation. The 
proof of wrong or mistake should be clear and satisf actory. 
4. Samb— Evidence of Fraud— Pritatb Survbt. 

The procurement of a private survey, and the flling of the plat thereof wlth 
the land department, is no évidence of fraud or wrong-doing of the party 
concerned therein. 

» Afflrmed. See 7 Sup. Ct. Rep. 1015. 1371 Ree. also. 21 Fed. Rep. 19. 
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6. Samë— Epfbct AS TO Frattd of Eitobts in Onè's Own Behalf. 

A party cannot be adjudged a wrong-doer who simply asserts fhe full ex- 
tent of the title he believes he has, and resorts to the only means lef t to him 
of ascertaining its true limits. 
6. Same— Case of the Government not Pkoved. 

While the abaolute correctness of the govemment survey of the grant may 
not hâve been demonstrated, the govemment has failed to show that it is not 
correct, and the probabilitiea are that it corresponds as neariy to the limita 
of the original grant as can ever be ascertained. 

On Final Hearing. 

Wm. A. Maury, Asst. Atty. Gen., U. S., U. C. Hohson, Dist. Atty., 
and J. A. Bently, for complainant. 

Frank Springer, Bêla M. Hughes, and Chas. E. Gast, for défend- 
ants. 

Bbewer, J. This is a bill filed by the govemment to set aside the 
patent to what is known as the "Maxwell Land Grant." The com- 
plainant rests its case upon two propositions : First. It claims that 
the extent of the original concession was only 22 square leagues, or 
abont 96,000 acres, while the patent includes over 1,700,000 acres. 
This question was presented to me upon demurrer to the bill, and I 
then ruled upon it adversely to the govemment. The case is now 
Bubmitted to me with ail the testimony, and upon final hearing. 

The learned counsel for the govemment hâve challenged my rul- 
ing, and again argued the question with zeal and ability. Notwith- 
standing, my opinion remains the same. I mighè properly leave the 
question to rest upon the considérations stated in the opinion then 
filed; yet, in view of the importance of the question, and the ability 
and earnestness of the reargument, I may be excused if I add some- 
thing to what has already been said. In that opinion I rested my 
ruling upon the décision of the suprême court in the case of TameU 
ing V. Freehold Go., 93 U. S. 644. I held that case to be in point, 
and, if so, of course compelling the same conclusion. Counsel now 
both challenge that décision and also deny its application, seeking 
to distinguish the two cases, Of course I can entertain no thought 
of questioning that décision. If the suprême court hâve mistaken 
the law, they, and they alone, can correct the mistake. The circuit 
court must follow its superior, and that, too, not with any carping 
spirit or désire to évade the full force of any of that court's décisions. 
In the Tameling Case, which was a case in which the out-boundaries 
of the grant known as the "Sangrede Christo" grant included a tract 
largely in excess of the 22 leagues which it is claimed was, under 
the Mexican colonization law, the limit of the légal grant, the su- 
prême court held that the act of congress confirming the grant was 
as effectuai as a grant de novo, and conveyed the title to the whole 
tract. I quote its language : 

"It is obviously not the duty of this court to sit in judgment upon either 
the récital of matters of fact by the surveyor gênerai, or his décision declar- 
ing the validity of the grant. They are embodied in his report, which was 
laid before congress for ita considération and action. We need only aay that 
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he distînetly set forth that Luis Lee and Karciso Beaubien, September 27, 
1843, petitioned the then civil and military governor of New Mexico ' for a 
grant of land in what is now the eounty of Taos, embracing tlie Costilla, 
Culebra, and Trinchera rivers, including the Eito of the Indians, and Sangio 
de Christo to its junction with the Del iforte river;' that the pétition was re- 
ferred by the governor to the prefect, with instructions to give the possession 
asked for by the petitioners; that they were put in possession, with the 
boundaries contained in the pétition, ' vesting in them, their children and auc- 
cessors, a title in fee to said lands.' After stating that by the deatli of one 
of the grantees bis heir at law, Charles Beaubien, inherited the undivided 
half of the land, and that he acquired the remainder from the administrator 
of the other grantee, the surveypr gênerai reaches the conclusion that the 
grant is a good and valid one, and that a légal title vests in Charles Beaubien 
to the land embraced within the limits contained in the pétition. The grant 
was approved and recommended for confirmation by cougress. Congress 
aeted upontheclaim ' as recommended for confirmation by the surveyor gên- 
erai.' The confirmation being absolute and unconditional, without any lim- 
itation as to quantity, we must regard it as effectuai and operative for the 
entire tract. The plaintifl in error insists that under the Mexican colonizà- 
tion laws, in force when the grant was made, not more than 11 square leagues 
for each petitioner could be lawfully granted. As therô were in the présent 
instance but fcwo petitioners, aud the land within the boundaries in question 
is largely in excess of that quantity, the invalidity of the grant bas been ear- 
nestly and elaborately pressed upon our attention. This was matter for the 
considération of congress, and we deem ourselves concluded by the action of 
that body. The phraseology of the conflrmatory act is, in our opinion, ex- 
plicit and unequivocal. In Kyan v. Carter, 93 U. S. 78, we recognized and 
enforced, as the settled doctrine of this court, that such an act passes the 
title of the United States as effectually as if it contained in terms a grant de 
novo, and that a grant may be made by law, as well as by a patent pursuant 
tolaw." 

Counsel for the government concède that the proceedings in the 
two grants, up to the report of thé surveyor gênerai to congress, are 
substantially alike. The admission is too narrow. The prior pro- 
ceedings in respect to the Maxwell grant much more clearly indicate 
an intent to grant the entire tract. The pétition was for the tract of 
land described by the boundaries, "to be divided equally between us." 
In the Sangre de Christo Case the pétition, after stating that peti- 
tioners had examined the tract "embraced within the Costilla, Cule- 
bra, and Trinchera rivers, including the Eito of the Indians, and the 
Sangre de Christo to its junction with the Del Norte river," prays 
the governor "to grant us the possession of a tract of land to each 
one, within the aforementioned boundaries." Both pétitions were 
sustained, and the grants ordered accordingly, no description of 
amount of land or boundaries being given in the orders. So, upon 
the face of the papers, it could with more force be asserted that the 
intent in the Maxwell Case was to grant the entire tract. Further, 
in the Maxwell Case, and in that only, objections having been inter- 
posed to the grant, the matter was referred to the departmental 
assembly, and the grant was by it confirmed as aceording to report, 
not alone for the benefit ôf the grantees, but also for the sake of the 
colony which they proposed to place upon it. 
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But assuming perfect similarity between the two cases up to the 
surveyor general'a reports, how does the matter then stand ? Both 
confirmations were by the same act of congress, — an act approved 
June 15, 1860, "To confirm certain private land claims in the terri- 
tory of New Mexico." The first section, which is the confirming 
gection, reads as follows : 

"Be it enacted by the senate and house of représentatives of the United 
States of America, in congress assembled, that the private land claims in the 
territory of New Mexico, as reoommended for confirmation by the surveyor 
gênerai of that territory, and in his letter to the commissioner of tlie gênerai 
land-oflace, of the twelfth of January, 1858, designated as Nos. 1, 3, 4, 6, 8, 
9, 10, 12, 14, 15, 16, 17, and 18; and the claim of E. W. Eaton, net entered 
on the corrected list of numbers, but standing on the original docket and ab- 
stract of returns of the surveyor gênerai as No. 16, — be, and they are hereby, 
conlJrmed: provided, that the claim No. 9, in the name of John ScoUey and 
others, shall not be conflrmed for more than flve square leagues, and that the 
claim No. 17, in the name of Cornelio Vigil and Ceran St. Vrain, shall not 
beconfirmed for more than eleven square leagues to each of said claimants." 

Claim No. 4 is the Sangre de Christo grant, and No. 15 the grant 
in controversy. The act, it will be perceived, confirms the claim "as 
recommended for confirmation by the surveyor gênerai." The recom- 
mendation in the Sangre de Christo Case is as follows : 

"The grant being a positive one, without any subséquent conditions at- 
tached, and made by a compétent authority, and having been in the posses- 
sion and occupancy of the grantees and their assigna from the time the grant 
was made, it is the opinion of this office tiiat the grant is a good and valid 
one, and that the légal title vests in Charles Beaubien to the land embraced 
within the limits contained within the pétition. The grant is therefore ap- 
proved by this office, and transmitted to the proper department, withthe rec- 
ommendation that it be conflrmed by the congress of tlie United States." 

In the Maxwell Case, "the grant, having been conflrmed by the 
departmental assembly, and been in the constant possession of the 
grantees from the date of the grant until the présent time, as is proven 
by the testimony of witnesses, it is the opinion of this office that it is 
a good and valid grant, according to the laws and customs of the 
government of the republic of Mexico and the décision of the suprême 
court of the United States, as well as the treaty of Guadaloupe Hi- 
dalgo, of February 2, 1848, and is therefore confirmed to Charles 
Beaubien and Guadaloupe Miranda, and is transmitted for the action 
of congress in the promises." 

In both cases the grant is recommended for confirmation, not a 
grant. In both cases the prior récitals show a grant of the entire 
tract, — of a tract within the out-boundaries. In both cases it is ob- 
viouB that the out-boundaries included much more than 22 leagues, 
though in neither was the exact area known. Counsel notice thèse 
différences. In the Tameling Case the surveyor gênerai, prior to his 
recommendation, states that "the justice of the peace, José Miguel 
Sanchez, placed the parties in possession of the land, with the bound- 
aries contained in the pétition, vesting in them, their children and 
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Buccessors, a title in fee to said lands. While in this case the state- 
ment is simply that the justice of the peace placed the parties in pos- 
session of the land granted, I cannot see how this différence affects 
the question or limita the scope of the recommendation. The reason 
for the différence is obvions f rom f acts heretof ore stated. The grant in 
the one case was of a tract withm certain boundaries, and the other 
of a tract with certain boundaries. Juridical possession alone de- 
fined the boundaries of the former, and, of course, the fact, extent, 
and effect of such act were necessarily more important. 

Again, in the Tameling Case, in justification of his recommenda- 
tion, the surveyor gênerai states : 

"The suprême authoritiea of the remote .province of New Spain, afterwards 
the republic of Mexico, exercised from time immémorial certain prérogatives 
and powers, whicli, although not positively sanctioned by eongressional en- 
actments, were universally conceded by the Spanish and Mexican govern- 
ments; and, there being no évidence that thèse prérogatives and powers were 
revolîed or repealed by the suprême authoritiea, it is to be presumed tliat the 
exercise of them was lawf ul. ïhe subordinate autliorities of the provinces 
implicitly obeyed thèse orders of thegovernors, which were continued for so a 
long period, until they became the universal custom or unwritten law of the 
land, wherein they did not conflict with any subséquent eongressional enact- 
ment. Such is the principle sanctioned by the suprême court of the United 
States, as expressed in the case of Fremont v. U. S., 17 How. 542, which dé- 
cision now governs ail cases of tlie same nature." 

Nothing of the kind appears in this case; but the Tameling report 
■was made some months before this. The reasons having been once 
given, what need of incorporating them , in every report ? If the 
opinion of the surveyor gênerai had changed as to the law, or if this case 
did not come within the scope of that rule, we should expect express 
notice and déclaration thereof. But thèse are preliminary matters. 
The main fact is that he states that a grant was made of a tract with 
certain boundaries, which he gives; that he considered it a good and 
valid grant, and recommends its confirmation. Congress, acting on 
that recommendation, confirms it. The Tameling Case àeclarea such 
confirmation équivalent to a grant de novo. It seems to me that ends 
the controversy. 

I make no further comment on this question, simply referring for 
additional discussion of it to the opinion filed on the demurrer. 

Secondly. Assuming that the act of congress confirmed the grant 
as of the entire tract within the out-boundaries, the government in- 
sists that the patent includes some hundreds of thousands of acres 
outside those boundaries, and that such excesswas obtained byfraud 
and mistake. This question was also presented and considered be- 
fore; not then as a question of fact, but one of law. The défendant 
claimed that as the fraud eharged in the bill was imputed to the sur- 
veyors alone, and no improper relations asserted between them and 
the défendants, the government could take no advantage of this wrong 
on the part of its officers; that, if any mistake was made in the sur- 
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vey, it was made by government officera; and that, as the govern- 
ment assumed tbe right of making a survey, it took ail the risks of 
mistake, and therefore that after patent the government was con- 
cluded, and could claim nothing by reason of any wrong and mistake 
of its agents and officers. I ruled against the défendant on thèse prop- 
ositions. 

Since the décision of the demurrer, and in the case of U. S. v. 
Minor, 114 U. S. 233, S. C. 5 Sup. Ct. Kep. 836, the suprême court 
hasheld that, where a patent bas beenobtained byfraud and imposi- 
tion on the part of the claimant, the government is entitled to relief 
as against him. I quote from tbe opinion : 

"Wben, therefore, he [the claimant] succeeds by misrepresentation, — by 
fraudulent practices aided by perjury, — there would seem to be more reason 
why the United States, as the owner of the land of which it had been de- 
frauded by thèse means, should hâve reraedy against thatfraud, — ail the rem- 
edy vi'hieh the courts can give, — than in the case of a private owner of a 
few acres of land on whoin a like fraud had been practiced; * * * but 
in proceedings like the présent, — wholly ex parte, no contest, no adversary 
proceedings, no reason to suspect fraud, but where the patent is the re- 
suit of nothing but fraud and perjury — it is enough tohold that it conveys 
the légal title; and it would be going quite too far to say that it cannot be as- 
sailed by a proceeding in equity, and set aside as void, if the fraud is proved, 
and there are no innocent holders for value. We hâve steadily held that 
though, in the absence of fraud, the facts were concluded by the action of the 
land department, a misconstruction of the law, by which àlone the successf ul 
party obtained the patent, raight be corrected in equity, much more when 
there was fraud and imposition." 

It foUows from this that if there be intentional wrong on the part 
of the surveyors, known to the claimants, although not incited by 
them, the same rule applies. I go further, and hold, as I did on the 
demurrer, that when the the boundaries of a grant are described, if 
the surveyors, without intending wrong, err in the application of the 
description to the surface, and so run the lines as to include a large 
tract not in fact within the grant, the government is not without rem- 
edy, even after patent. No trifling errors, it is true, will justify in- 
terférence with the patent. And if the calls in the description are 
indefinite, such that they may be answered in two or three ways, 
doubtless the décision of the land department would conclude the 
government. There would then exist a question of fact only, com- 
mitted to that department, and the décision of that tribunal would 
be without appeal, and not subject to review. It may also be added 
that after the issue of patent no mère suspicion will justify its can- 
cellation. The proof of wrong or mistake should be clear and satis- 
factory. Sanctity of légal titles calls for this; the good faith of the 
government requires it. Now, what is the testimony by which the 
government bas sought to establish its charges of fraud and mistake ? 
A large volume bas been taken. Most careful and thorough surveys 
and resurveys bave been made. A score or more of plats and maps 
bave been prepared with the utmost pains, and embracing the most 
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minute détails. No expense has been spared. The government bas, 
as it ought to hâve done, in view of the magnitude of the interests 
involved, as well as the gravity of the charges it made, been most 
diligent in collecting and producing every fact which could throw 
light upon the questions. AU thèse hâve been placed before me, sup- 
ported by arguments of exceptional force and clearness, and showing 
perfect mastery of ail détails. I bave given long and patient study, 
and the conclusion to which I hâve arrived is in my own mind per- 
fectly clear and satisfactory. I cannot, of course, review the testi- 
mony of the varions witnesses. The limita of an opinion forbid; nor 
can I, without incorporating some of the plats, make perfectly clear 
lo others the arguments which to me are convincing. Ail I can hope 
to do is to notice some of the more salient features of the case, and 
the facts which are most patent and potent. 

The original pétition of Beaubien and Miranda, in January, 1841, 
as translated, contains this description : 

"The tract of land we pétition for to be divided equally between us com- 
mences below the junction of the Bayado river with tlie Colorado, and in a 
direct line towards the east, to the first hills, and from there running parallel 
with said river Colorado, in a northerly direction, to opposite of the point of 
the Una de Gato; folio wing the same river along the same hills, to continue 
to the east of the said Una de G-ato river to the summit of the table-land, 
(mesa;) from whence turning north-west to follow along said summit, until 
it reaches the top of the mountain which divides the waters of the rivers run- 
ning towards the east from those running towards the west; and from thence 
following the line of said mountain in a southwardly direction, until it inter- 
sects the flrst hills south of the Bayado river; and following the summit of 
said hills towards the east, to the place of beginning." 

The report of Cornelio Vigil, the justice of the peace who in 1843 
gave juridical possession, states that he "proceeded to ereet the mounds 
according as the land is described in the accompanying pétition, and 
which corresponds with the plat, to which I attach rubric; and com- 
mencing on the east of Eayado river a mound was erected; from 
whence, following in a direct line in an easterly direction to the first 
hills, another mound was erected at the point thereof ; and, continu- 
ing from south to north, on a line nearly parallel with Eed river, a 
third mound was erected on the north side of the Chicorica or Cha- 
cuaco mesa, (table-land;) thence, turning towards the west and fol- 
lowing the side of the said table-land of the Chacuaco to the summit 
of the mountain, where the fourth mound was erected; from thence, 
following along the summit of the said Main ridge, from north to 
south, to the Cuesta del Osha, 100 varas north of the road from Fer- 
nandes to the Laguna Negra, where the fifth mound was erected; 
from thence, turning again to the east towards Red river, and follow- 
ing along the southern side of the table-lands of the Eayado and 
those of Gonzalitos, on the eastern point of which the sixth mound 
was erected; from whence, following in a northerly direction, I again 
reach Eayado river on its western side, where the seventh and last 
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mouud was erected opposite to the first, which was erected on the 
eastern side." 

With this report was filed a desino or sketch map ol the grant, 
quite rude and inartistic, it is true, but giving, in a rough way, the 
outlines and form of the tract. The survey of Elkins and Marmon, 
upon which the patent was based, was made in the fall of 1877, 
more than 36 years after the original grant, and more than 34 yeara 
after the giving of juridical possession. Now, in determining whether 
this survey is correct, obviously several distinct lines of testimony 
are possible. First. By ascertaining the correct geographical loca- 
tion of the places, streams, etc., mentioned, and the correct topo- 
graphieal conditions referred to in the description, and inquiring 
whether the lines of survey fully and accurately respond to such calls. 
Second. By comparing the rude desino or sketch map with the plat of 
the survey. Third. Evidence of the continued existence and loca- 
tion of the mounds erected by the justice of the peace at the time of 
giving juridical possession. Fourth. In the case of the disappearance 
of such mounds, testimony of witnesses who saw them erected as to 
their location. Fifih. Comparison of the lines of survey with the 
boundaries of other grants made at or near the same time. Sixth. 
The extent of the actual occupation and claim of possession and title 
during the intervening years on the part of the elaimants. Thèse 
are the principal lines of inquiry. 

At the outset, this fact is prominent : there is no minuteness of 
description in the original papers ; the language is vague and gên- 
erai. Nor is this to be wondered at. The parties were dealing with 
a tract almost an empire in size, in a région of country unoccupied, 
but little known, and deemed of but trilling value. The donor was 
willing that the donees should take almost anything they desired, 
looking for considération only to the occupation and development of 
this outlying territory. Again, it must be remarked that no serions 
challenge is made of the west and south lines of this survey. The 
questions are concerning the east and north lines, especially the latter. 

Coming now to thèse lines of inquiry, in the grant the Une com- 
mences at the first hills east of the Colorado river, below its junction 
with the Rayado, "and from there running parallel with said river 
Colorado, in a northerly direction to opposite the point of the Una de 
Gato; following the same river along the same hills, to continue to 
the east of said Una de Gato river to the summit of the table-land; 
from whence, turning north-west, following along said summit until 
it reaches the top of the mountain, which divides the waters of the 
rivers running east from those running towards the west." 

In the certificate of juridical possession, after stating the érection 
of a mound at the first hills, the description reads : 

"And continuing from south to north, on a Une nearly parallel with Ked 
river, a third mound was erected ou the north side of the Chicorica or Cha- 
cuaco mesa, (table-land ;) thence turning towards the west, and following along 
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the side of the said table-land of the Chacuaco to the summit of the mountain, 
where the fourth mound was erected." 

The language of thèse two descriptions is not the same. Juridical 
possession was like feoffment at common law, — both a delineation of 
boundaries and an investiture of title. Under thèse circumstances, 
jn case of conflict between the two, the juridical possession would con- 
trol, at least, so far as it operated to reduce the extent of the tract 
conveyed. I notice the diJBference, however; as the language in the 
grant was doubtless the basis of the Griffin survey in 1870, of which 
I shall bave more to say hereafter. 

On the desino heretofore referred to, the Colorado, which is the prin- 
cipal stream within this tract, runs in a noitherly course from the 
sonth-east corner about three-quarters the length of the tract, then 
bends sharply to the west. At this bend the Una de Gato is repre- 
sented as continuing northerly in about the same direction as the 
Colorado below the bend. ïhe east line of the tract is straight, and 
Bubstantially parallel with the Colorado and the Una de Gato, to the 
north-east corner. As a matter of fact, by ail the testimony, the 
stream which has been known ail thèse years as the Una de Gato does 
not enter the Colorado at the bend, and does not run in a northerly 
direction, but branches off about midway between the north and 
south Unes of the tract, and runs in a north-easterly direction. Fol- 
lowing the language of the grant, Griffin, in his survey, did not make 
his east line continuously straight; but turning eastward, just below 
the mouth of the Una de Gato, followed the hills to the south and 
east of it, and so included some 100,000 and more acres in the tract. 
Elkins and Marmon, in obédience to instructions from the surveyor 
gênerai, run their east line in a straight course, and so as to exclude 
this Una de Gato body of land. 

Counsel for défendants insist that this action of the surveyor gên- 
erai and the surveyors was erroneous, and that the grant really in- 
cluded this body of land. Of course, even if their claim was beyond 
doubt, no relief could be given them in this action. I notice it to 
show that, in making its officiai survey, the government did not fol- 
low a course which might be justified by the words of the grant, but 
kept to the narrower boundaries indicated by the description in the 
certificate of juridical possession and the accompanying desi7io. Of 
this, of course, plaintiff is in no position to complain; but after ail, 
the bone of contention is the loeation of the north-east corner. By 
the grant it was to be found by foUowing the hills east of the Una de 
Gato to the summit of the table-land. In the juridical possession cer- 
tificate it is located on the north side of the Chicorica or Chacuaco 
mesa. Where was the Chicorica or Chacuaco mesa, as known in the 
days of this grant ? There is some testimony tending to show that 
there were two mesas which at times passed by the name of "Chico- 
rica," — the large and the small Chicorica mesa. Obviouslythe small 
mesa, even if generally known as the Chicorica, was not the place re- 
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ferred to by the justice, Vigil, as it is below the bend of the Colorado. 
Many witnesses testify as to their understanding of the location of 
the Chicorica mesa. Perhaps a brief .considération of the gênerai 
topography of the country will assist. At about the line between 
Colorado and New Mexico, from the main northern and southern 
range of mountains, a spur or ridge runs eastward, known as the 
Eaton mountains. A short distance west of the east line of the grant 
is the Raton pass, now traversed by the Atchison, Topeka & Santa 
Fe railroad track. A little east of this is a high peak known as 
"Eaton" or "Fisher's" peak. This is on the north line of the sur- 
vey. From this, looking south-easterly, there appears, according to 
the testimony, an extensive plateau, descending as you move south 
and east. From the vicinity of the peak it seems to be a continuons 
plateau, but upon crossing it it is found to be bioken by canons into 
plateaus. On the northern slope or ridge of this extended body of 
plateaus is the north-east corner-stone of the survey. In the canons 
which break up this tract into separate plateaus the varions branches of 
Chicorica creek head. Thèse various plateaus now pass by différent 
names, though there is not perfect certainty or harmony between the 
witnesses as to the names applied to them. What more natural at 
that early day, when this country was seldom visited, its topogra- 
phy iil-known, — when it was known, however, that Chicorica creek 
headed somewhere in this tract, and when from such an élévation as 
Fisher's peak, near the mouth of one of the traveled passes, there 
seemed stretching away to the south and east this large plateau, — 
than that the whole of it should be known as the "Chicorica Mesa." 
So some of the witnesses testify, and their testimony accords with 
inhérent probabilities. Again, while some limit the name "Chicorica" 
to the southern portion of the tract above referred to, and say that 
the northern part is known as the "Eaton," the "Ahogedra," or "San 
Francisco" mesa; yet it is clear that at least the last two names are 
of later date than the grant, Again, the language of both the grant 
and the juridical certificate indicates the northern position of the 
table-land as the true north-east corner. By the grant the line is to 
follow the hills east of the Una de Gato to the summit of the table- 
land. As the gênerai trend from Fisher's peak is downward to the 
south and east, the summit would be reached only at the northern 
edge. By the juridical certificate the mound was erected on the north 
side of the Chicorica or Chacuaco tnesa, and thenoe the line turned to- 
wards the west, and followed the side of the table-land to the summit 
of the mountain. One would naturally infer from this that the 
mound was located on the northern slope of the highlands, and that 
the north line ran along the same slope of the Raton range to the 
summit of the continental chain. Further, though perhaps less 
satisfactory, as being évidence of a later date, the économie and géo- 
logie maps of Colorado, prepared and issued by the interior depart- 
ment from the surveys of Prof. Hayden, locate the Chicorica mesa 
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north of the Colorado line, and where the north-east corner-stone was 
fixed by the survey. The same is true of Nell's topographical and 
township map of Colorado, which purports to be compiled from gov- 
ernment surveys. 

I do not know that further détail on this point would be of any value. 
The location and extent of the Chieorica mesa are not established be- 
yond doubt. The probabilities are that the name was applied to the 
whole country, whose gênerai trend, as I hâve stated, was down from 
Fisher's peak to the south and east, and not to any particular plateau 
into which that tract is broken by the varions canons. Indeed, the 
gênerai application of this term to the whole tract is made more ob- 
vions by itB connection with the Chacuaco; for the Chacuaco creek 
was 15 to 20 miles east of Fisher's peak, and the term "Chacuaco 
Mesa" was, at least in the later days, applied to the lower portion of 
this deseending tract in the vicinity of the creek. One thing is clear : 
it is not proven that any other tract, or any particular plateau of this 
tract, was known as "Chieorica Mesa." So that, if it cannot be af- 
firmed that the description demonstrates the correctness of the sur- 
vey, the latter is certaialy consistent with the former, so far as any 
conclusion can be reached from the testimony as to the location of 
Chieorica mesa. 

Second. The desino throws some light on the question, mainly as 
indicating that the eastern boundary was a straight line, to that ex- 
tent making against the Grilfin survey; and the deflection to encom- 
pass the Una de Gato and its hills. It also Buggests this. From the 
fact that about the only geographical features disclosed within the 
limits are the water-oourses, and from those as shown on the plat, it 
is apparent that the purpose was to include the country watered by 
the upper Colorado and its branches, and that the country watered by 
the Animas river and its branches, was not thought of. It does not, 
however, conflict with the idea that the northern boundary was to ex- 
tend to the very edge of the table-lands north of the Eaton mount- 
ains, as indicated by other testimony. 

The third and fourth matters may be considered together. Hère 
we hâve positive testimony. Jésus Silva was one of the party who 
went with the justice, Vigil, when juridical possession was given, and 
the only living member of that party. He testifies to his travel- 
ing with them; locates the north-east corner where the government 
survey fixed it ; testifies that he pointed out the mound twice in 1870 
to Grifiin, who rebuilt it; and that he pointed out the rebuilt mound 
in 1877 to Elkins and Marmon. Eichens L. Wooten, who was not 
of Vigil's party, testifies that he was présent, and saw this north- 
east corner located, and he positively identifies it. The testimony of 
thèse witnesses is hard to disbelieve. It is true they do not agrée 
fully as to the circumstances under which Vigil's party met Wooten ; 
nor is this strange, testifying after the lapse of forty years ; but they do 
agrée as to the location of the mounds. The recollection of thèse 
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witnesses is as distinct, and their narration of the gênerai facts re- 
specting Vigil and his party, the location of the mounds, and the 
grant of juridical possession apparently as accurate, as could be ex- 
pected in respect to so remote a transaction. If they are to be be- 
lieved, there is an end to the controversy. Other testimony shows 
that Silva at that time was in the employ of Beaubien, one of the 
grantees, and as a hunter likely to be employed to accompany such 
an expédition. I place great reliance on the testimony of thèse wit- 
nesses, mainly because it tends to make deflnite and sure that which 
otherwise seemed only probable and indefinite. They hâve not been 
impeached in the slightest degree, and the gênerai trend of the testi- 
mony supports their statement. 

Fifth. Hère my attention is called to what is popularly known as 
the "Las Animas Grant," — a grant made December 8, 1843, to Ceran 
St. Vrain and Goknelio Vigil, the latter being the justice of the peace 
who in the forepart of that year had given juridical possession to 
Beaubien and Miranda. On January 2, 184é, juridical possession 
was given by José Miguel Sanchbz, justice of the peace. The sec- 
tion in the juridical certifieate reads as foUows : 

"Commencing on the line north of the lands of Beaubien and Miranda, at 
one league east of the Animas river, a mound was erected; thence, following 
in a direct line to the Arkansas river, one league below the junction of the 
Animas and the Arkansas, a second mound was erected on the banks of said 
Arkansas river; and following up the Arkansas to one and one-half leagues 
below the junction of the San Carlos river the third mound was erected; 
thence, following in a direct line to the south, till it reaches the foot of the 
flrst mountain, two leagues west of the Huerfano river, the fourth mound was 
erected; and, continuing in a direct line to the top of the mountain, to the 
source of the aforementioned Huerfano, the flfth mound was erected; and, 
following the summit of the said mountain in an easterly direction, till it in- 
tersects the line of the lands of Miranda and Beaubien, the sixth mound was 
erected ; f rom thence, following the dividing line of the lands of Miranda and 
Beaubien, in an easterly direction. I came to the flrst mound which was 
erected." 

This, then, was a grant of land adjacent to and on the north of the 
Beaubien and Miranda grant. In 1863 the claimants caused a pri- 
vate survey to be made by one Thomas Means, a deputy United States 
surveyor for the territory of New Mexico. In making this survey the 
surveyor erected mounds at the corners. It seems from the testi- 
mony that, açcordiug to the location of thèse mounds, the south line 
of this grant was south of the north line of the survey of the grant 
in controversy. In other words, the north line of the survey and pat- 
ent was carried too far north. I do not see that this survey and plat 
of Means challenges the correctness of Elkin's and Marmon's loca- 
tion of the north-east corner of the Beaubien and Miranda grant. In- 
deed, it rather sustains it ; for on the plat the table-land lying east 
of Eaton or Fisher's peak is designated as "Chicoriea Mesa." The in- 
terférence is rather on the western part of the north line. The Las 
Animas river is the significant geographical feature on this part of 
V. 26F.no. S— 9 
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the two plats. Its gênerai course is from east to west, with some- 
thing of a bow to the south. 

Means' survey of the Las Animas grant carries its south line en- 
tirely south of this river, giving to the grant the whole of the Las 
Animas valley. Obviously, from the plat, this line was not run on 
the summit of the Raton mountains, but along the northern border 
of the highlands north of the mountains. Griffin, in his private sur- 
vey of the Beaubien and Miranda grant, made the west half of his 
north line perfectly straight, and thus crossed to the north side of the 
Animas river at the bow above mentioned, making a portion of the 
Animas valley a part of the Beaubien and Miranda grant, while El- 
kins and Marmon, in their survey, ran this line en tirely south of the An- 
imas river, leaving out of the grant quite a territory which GrifSn had 
included. It is true, judging from the plats and testimony, they ran 
this boundary line nearer the Animas river than did Means. The 
différence in the distance from the river of the two Unes I am unable 
to state positively ; but, obviously, there is some confliot between them. 
Means' survey, therefore, is testimony against the correctness of the 
survey and patent, so far as this part of the north line is concerned. 
It must be borne in mind that both the Means and GrifSn surveys 
were private surveys, made at the instance of claimants, and with- 
out the sanction of officiai responsibility; made also a score of years 
and more after the grants and juridical possession, and by surveyora 
who had only recently eome into the country, and who obviously had 
no more, if as much, as is now presented, to aid in determining tbe 
true lines. Further, the testimony shows that in the flrst instance 
the boundaries of neither tract were marked out with any degree of 
accuracy. Ail that was attempted to be done was to mark the corners 
and indicate in a gênerai way the intermediate lines. It cannot now 
be positively determined which, if either, of thèse lines is absolutely 
correct. A question of fact was open to the government, and the dé- 
termination of the officiai surveyors, approved by the land depart- 
ment, must be held décisive. If I were to set aside this survey, and 
order a new one, I do not see from the testimony how or where I 
could order the new line to run. Under those circumstances the courts 
must accept the détermination of the land department as final and 
conclu sive. 

Counsel for défendants hâve, on a map of Colorado, drawn a rough 
sketch of the Sangre de Christo, Las Animas, and that portion of the 
Beaubien and Miranda grant lying in that state. This sketch, while 
it does not harmonize with the government survey, is certainly cu- 
rious and suggestive, — suggestive that the intended boundaries of the 
latter grant may really hâve extended further north by many miles 
than hâve been given by survey and patent. 

Sixthly. In référence to occupation little need be said. The tract 
was never inclosed. There were but two or three settlements within 
its limits. It was a vast, open, unoccupied body of land. So far as 
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respects the claims of the owners there is testimony that at two or 
three times Maxwell, who came into the country years after the grant, 
married the daughter of one of the granteea, and subsequently became 
owner of the entire tract, claimed that the grant included the Una de 
Gato body of land above refered to, but did not extend north beyond 
the summit of the Eaton mountaina, Alao that in 1867 he caused 
a private survey to be made, and at his instance the surveyors ran 
the northern line south of the Eaton mountains, and erected mounds 
accordingly. Nothing is preserved of this survey, and it resta mainly 
on the testimony of one witnesa. As against this, it may be noticed 
that in ail his claims upon the government, in ail the writings pro- 
duced, Maxwell, while not pretending to state the exact northern bound- 
ary, expressed his opinion that upon survey it would be found to extend 
a few miles into Colorado. Thia is certainly as satisfactory as any 
loose and gênerai atatements to employés and strangers. Further, 
Maxwell was not in the country at the time of the grant and juridi- 
cal possession, and ail his information as to extent and boundariea 
must, of course, hâve corne from others' atatements. His résidence, 
after he became interested in the grant, was in the valley of the Eay- 
ado, in the southern portion. The northern part being mountainous, 
was deemed of little value; so that while thèse faets make against 
the survey and patent, it cannot be held that they are sufficient to 
overthrow them ; they do not prove the true line. At the best they 
simply indicate what he then thought was that line. Thèse are the 
principal lines of investigation and inquiry, and the salient features 
of the case. As I said before, it needs the maps and plats which are 
spread before me, and which I cannot incorporate in this opinion, to 
make clear ail the matters and considérations noticed. Summing 
ail the testimony, I oonclude this branch of the case by saying that 
while the absolute correctness of this survey may not hâve been demon- 
atrated, indeed, in the very nature of the case, the accuracy of every 
line can never be made certain, — the government bas wholly failed 
to show that it is not correct, and the strong probabilities are that 
it corresponds as nearly to the limita of the original grant as can 
ever be ascertained. 

So far as the allégations of fraud and the intentional wrong on the 
part of the aurveyors or the claimants, there is not a ayllable of tes- 
timony worthy of the slightest considération. The surveyors had no 
interest in the matter. They followed the instructions of the land de- 
pai'tment. They acted on the only testimony presented to them, or 
within their knowledge. They had no dealings with the parties in- 
terested in the grant, save as the latter protested against their action 
in excluding the Una de Gato tract from the survey. If ever there 
was an officiai aet in which no improper conduct was shown on the 
part of the officiais it ia this survey. The same may be said of the 
conduct of the claimants. It is true, counsel claima that Maxwell 
caused a false and inaccurate copy of the desino to be forwarded from 
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New Mexico to the department at Washington. The only évidence 
on this point is a letter of the surveyor gênerai of New Mexico, in- 
closing what he says is an authenticated copy, and which he forwards 
at the request of Maxwell. The copy appears to be authenticated. It 
is not shown who prepared it, or that it was ever seen by Maxwell. 
The inaeeuracies are simply thèse: The length and width of the 
grant, as shown in the original and the copy, do not correspond. In 
the copy the width is reduced about 15 per cent., so that it gives the 
appearanee of a longer and narrower tract than the original. Of 
course this change alters the angles at the corners a trifle. Further, 
in the original on the west Une are three unnamed hieroglyphic 
scrawls, which are not copied. What thèse signify, if anything, no 
man can tell. Counsel for government tbink that they are intended 
to mark the location of three mountain peaks, while counsel for de- 
fendants claim that they indicate the sources of three rivers flowing 
westward. If I were at liberty to indulge in the Yankee habit of 
guessing, I should guess that counsel for défendants are right. But 
leaving guesses ont, they are absolutely meaningless. Now, it seems 
trifling to assume that this inaccuraoy was intentional, and that it 
was at the instance of Maxwell, and was with the intent on his part, 
assisted by the officiais in the surveyor general's office, to defraud 
the government. Certainly a conclusion based upon such assump- 
tions would outrage the first principles of évidence. 

Again, the making of the Griffin survey, and the filing of the plat 
thereof, in the office of the land department, are charged as wrong. 
The facts in regard to this are as follows : In 1869, many years after 
the passage of the confirmatory act of congress, Maxwell, the then 
owner, applied to the surveyor gênerai of Nfiw Mexico for an officiai 
Burvey. The law requiring the claimants to pay the expenses of such 
survey, the surveyor gênerai called upon him to deposit $5,500, the 
estimated cost, which was done, Thereupon a contract for the survey 
was made with W. W. Griffin, a deputy surveyor, and sent to Wash- 
ington for approval. The secretary of the interior held that the con- 
firmation vested titleto only 22 leagues, within the out-boundaries, and 
the contract was disapproved. Maxwell was endeavoring to sell the 
property ; had given an option bond to Chaffee and others. After the 
disapproval of the contract the parties interested made a personal con- 
tract with the same deputy surveyor for a private survey. This sur- 
vey was accordingly made, and a plat thereof forwarded to the depart- 
ment at Washington. This survey included the Una de Gato and 
the Animas valley tract, as heretofore mentioned. Otherwise, it was 
substantially in accord with the latter officiai survey. Now, if there 
was any wrong in this, if it carries évidence of fraud, I am unable 
to see it. Even if the secretary had been right in holding that the 
confirmation only vested title to 22 leagues instead of the entire tract, 
there was certainly room for différence of opinion, and a party can- 
not be adjudged a wrong-doer who Bimply asserts the full extent of 
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the title he believes he bas, and resorts to the only means left to him 
of ascertaining ita true limits. I think the course pursued was nat- 
ural, appropriate, and just. Filing this plat with the department was 
an open assertion of their claim. Instead of indicating fraud and 
an intention to deceive, it shows an honest belief in the jùstness ôf 
the claim, and the extent of the grant. The option bonds in which 
the tract is described, and its area estimated at about 2,000,000 
acres, are equally free from any just criticism. True, the estimated 
area is shown to hâve been excessive; but ail the information pos- 
sessed was given, and the mistake is not so gross as to indicate an 
intent to deceive. If it had been twice as large, and known to be 
excessive, I do notsee how the government could hâve been defraude'd. 
The purchasers would be the only parties who could justly assert any 
wrong. New thèse being the facts upon which fraud and imposition 
are predicated, is it not just to say that the government has whoUy 
failed to prove its allégations ? 

More need not be added. I leave the case with the final observa- 
tion that, after the fuUest inquàry and observation by the government, 
with ail the means and facilities at its command, the officiais of the 
government and the claimants of the grant stand without a stain 
upon the rectitude of their conduct; and the boundaries of the grant, 
as finally surveyed and patented, if not proved to be absolutely accu- 
rate and correct, are at least shown to' be as nearly so as any known 
testimony can détermine. 

The bill will be dismissed. 



New Castle N. Ey. Co. v. Simpson. 
{dreuit Court, W. D. Permsyhania. January 3, 1886.) 

1. BAII.KOAD Company— Lien dp Contbactok. 

Where a construction contract for building a railroad was set aside, at the 
instance of the railroad company, as uUra vires, with an allowance of com- 
pensation to the contractor for work actually performed by him, heM, that 
for the sum so allowed him he was entitled to a contractor's lien under the 
Pennsylvania statute, — the resolution of January 21, 1848. 

2. Samb — Peiokitt of Lien. 

The contractor's claim is to bepreferred to thatof adverse counsel for serv- 
ices rendered the company in the litigation with the contractor. 

In Equity. Sur exceptions to the master's report. 

D. B. Kurtz, Marshall Brown, and S. W. Cunningham for except- 
ants. 

R. B. McComb and Frank Whitesell, contra. 

AcHEBON, J. The order of référence to the master, "to ascertain 
and report to the court the proper and just charges connected with 
this cause, and amount thereof, which ought to be paid out of the 
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property of the said company by the receiver," was made on the mo- 
tion of the receiver's counsel, and (as the court understood the mat- 
ter) the purpose was simply to détermine tha charges for which 
provision should be made before the receiver was discharged, and 
the property restored to the control of the raiiroad company, a con- 
clusion to the litigation which then seemed to be in near prospect. 
Only claims strictly connected with the roceivership were then spoken 
of, and the court did not anticipate that the master would be called 
upon to pass on other claims, or to détermine any question of pri- 
ority between elaimants ; and, indeed, save for the interprétation which 
bas been put upon the order of référence, and the action of the mas- 
ter, it would be prématuré for the court now to consider such ques- 
tion; for, in point of fact, there is no fund for distribution at présent 
under the control of the court, nor is it certain tbat there ever will 
be. The only property in the hands of the receiver is an unpro- 
ductive and unfinished raiiroad. No decree for its sale bas yet been 
made, and none may ever be made ; for, upon the satisfaction by the 
raiiroad company of the money decree heretofore made in favor of 
Thomas P. Simpson, and the payment of its proper shareof the costs 
of suit, and legitimate charges connected with the receivership, the 
company would be entitled to a restoration of its prope];ty. 

Now, the very fact that this litigation may be so determined goes 
far to overthrow the conclusion of the learned master that the claims 
of the solicitors of the raiiroad company for their fées are both "part 
of the costs of this suit," and entitled to priority of lien over the 
claim of Thomas P. Simpson. Undoubtedly, a chancellor will, out 
of a fund for distribution, order compensation to the counsel engaged 
for the value of their services, when the fund, in equity and good 
conscience, should be subjeeted to such burden. Appeal of McKelvy, 
16 Pittsb. Leg. J. (N. S.) 150. Thus, where one of many parties in 
interest recovers or saves from destruction a trust fund, his reason- 
able counsel fées will be charged on the fund, upon the ground that 
it would be inéquitable that one alone should bear the burden when 
others partake of the benefit. Trustées v. Greenough, 105 U. S. 527. 
But is this prineiple available hère to the solicitors of the raiiroad 
company, as against Thomas P. Simpson, and to his préjudice?- Be- 
yond disputation, their services hâve been valuable to their own client, 
and werè there a surplus fund hère to be disposed of, it might well 
be that, as against the raiiroad company itself, the court would order 
the reasonable fées of its counsel to be paidout of that surplus; and, 
possibly, in the distribution of such fund, thèse fées would be pre- 
ferred to the claims of gênerai creditors; but as against Thomas P. 
Simpson, I am quite at a loss to see what equity thèse solicitors hâve. 
Their services hâve in nowise benefited him. The original suit was 
brought by the raiiroad company against Simpson to set aside, as 
ultra vires, the construction contract between him and the company, 
and the prayer for its rescission prevailed. Thus Simpson lost the 
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profits of liîs bargaîn. Then a contest arising as to what was a rea- 
sonable compenBation for the work of construction he had actually 
performed, the railroad company eucéeeded' in reducing his claim. 
Moreover, the appointaient of the receiver for the préservation of the 
property pending this litigation was made at the instance of Simp- 
son, and under the prayers of his crosa-bill, despite the opposition of 
the railroad company. Thus does it appear that from first to last 
the services of the company 's solicitors hâve been adverse to Simp- 
son, and without the slightest advantage to him. For the work of 
construction done by Simpson, he claims, and I think rightf ully claima, 
the contractor's lien given by the Pennsylvania statute, — the resolu- 
tion of January 21, 1843, Purd. 118 ; Foxv. Seal, 22 Wall. 424; Ty- 
rone ê C. Ry. Co. v. Jones, 79 Pa. St. 60. So that, by force of the 
statute, as well as upon gênerai équitable principles, his right to pay- 
ment out of the property, whioh exists by virtue of his services and 
expenditures, is superior to the claims of adverse counsel for fées sub- 
sequently earned in this litigation. 

The exceptions which go to the amount of the master's allowances 
to the railroad company's solicitors (and also the spécial exceptions 
filed by A. C. Weaver) need not at présent be considered; for, unless 
the railroad should go to sale, and a surplus over Simpson's claim be 
realized, the court, in the view we bave taken, will not be called on to 
deal vyith the question of the reasonableness of those allowances, or, 
indeed, to deal at ail with the subject of said fées. 

And nov7, January 2, 1886, so much of the master's report as re- 
lates to the receiver's compensation and the fee of his counsel is con- 
firmed; but ail the exceptions filed by Thomas P. Simpson to said 
report, touchingthe préférence given by the master to the claims of 
the solicitors of the Newcastle Northern Eailway Company for fées, 
are sustained ; and ail other questions are reserved for f urther con- 
sidération hereafter. 



Geiswold V. Hazarb and others. 

{C^euit Court, D. Bhode Island. January 14, 1886.) 

EquiTY— Repobmation op Bond— Fbatjd— Mistake. 

In order to justify the reformation of a bond on the ground of fraud or 
mutual mistake such fraud or mistake must be most clearly proved. Refor- 
mation of bond refused. 

In Equity. 

Heard by Colt and Carpentee, JJ. 
Samuel È. Honey and Arnold Green, for complainant. 
Edwin Metcalf anà Elias Merwin, for respondents. 
Cabpenter, J. This îs a bill to cancel or in the alternative to re- 
form a bond' given by Thomas C. Durant, as principal, and John N. 
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A. Griswold and S. Dexter Bradford, as sureties, to the respondents. 
It appears that at the September term, 1868, of the suprême court 
of Ehode Island, for the countyof Newport, Isaao P, Hazard brought 
his bill of complaint against Durant and others and the Crédit 
Mobilier of America, in which he alleged that Durant was largely 
indebted to the Crédit Mobilier, and that the corporation had refused 
to demand and collect the sums due from him, and prayed that 
Durant be decreed to account with the Crédit Mobilier, and to pay 
over the sums due to that corporation. Eowland Q. Hazard was a 
respondent in that bill, and he and the other respondents in this bill 
appear to bave been interested therein by reason of the fact that 
they were stockholders in the Crédit Mobilier. On motion, a writ of 
ne exeat was issued on that bill, by virtue of which Durant was ar- 
rested on the evening of Saturday, the twenty-second day of August, 
1868. A discussion then ensued as tothe form of bond which might 
be given as the condition of the release of Durant from arrest, in con- 
séquence of which discussion Durant was released on his oral promise 
to appear at an early hour on Monday morning, the twenty-fourth of 
August, and exécute the required bond. On the day appointed he 
appeared with his sureties, and executed the bond which is the sub- 
ject of this suit, and which is a bond in the sum of $53,735, con- 
ditioned "that said Thomas C. Durant shall on his part abide and 
perform the orders and decrees of the suprême court of the state of 
Ehode Island in the suit in equity of Isaac P. Hazard and othera 
against said Thomas C. Durant and others, now pending in said court 
within and for the county of Newport. " The évidence shows, without 
doubt and without contradiction, that this bond was drawn by counsel 
for Isaac P. Hazard, and was presented to the complainant, and was 
signed by him as and for the bond which on the Saturday evening 
before. he had agreed to sign. The complainant allèges — Mvst, that 
the bond which was proposed on Saturday, and which he agreed to 
sign, was a bail-bond, or a bond in the nature of a bail-bond, which 
would bind him in the penalty only on condition that he failed to 
produce tbe body of Durant to answer to such decree as the court 
should make; and that, when the counsel for Hazard, on Monday 
morning, presented to him for his signature the bond in question, 
without explaining to him that it was in effect différent from a 
bail-bond, such présentation amounted to a fraud, from which he 
should be relieved by the canoellation of the instrument so repre- 
sented and signed by him. In the secotid place, he allèges that, at 
the conversation on Saturday, the bond which was then agreed to be 
signed was agreed and understood by both parties thereto to be a 
bail-bond, and that the subséquent exécution of a bond of a différent 
character was a mutual mistake of fact, from which he should be 
relieved by reforming the instrument so as to make it conform with 
the eontract actually made between the parties. 

We do not think the eyidence supports either of thèse allégations. 
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At the conversation on Saturday evening, at which the bond waa agreed 
to be given, there were présent Mr. Bradley and Mr. Peckham, 
^ho were counsel for Isaac P. Hazard; and also Thomas C. Durant; 
John N. A. Griswold ; S. Dexter Bradford ; Henry W. Gray. who was 
a friend of Durant; William D. Lake, the sheriff of the county; and 
Mr. Van Zandt, who was counsel for Durant. Mr. Bradley and Mr. 
Peckham both testify in distinct terms that the nature of the bond 
to be given was fuUy discussed; that Durant said that he could not 
give the bond required by the writ, which was a bond not to départ 
out of the jurisdietion without leave of the court; and also stated that 
it was impractieable for him to apply to the court to discharge the 
writ on giving bond as usual in such cases, — igiving as the reasonfoiç 
both statements that his business required him to leave Newport oni 
the Monday foUowing; and that they, on behalf of the complainant, 
then offered to discharge the writ of ne exeat by an agreement to be 
filed in court, provided Durant and his sureties would undertake to 
exécute a bond conditioned that Durant should abide and .perfofm the 
decrees of the court. 
Mr. Peckham testifies : 

"The nature of thèse proposed bonds was freely discussed by Judge Bradley, 
Mr. Van Zandt, and Mr. Durant, and the faet that they were bonds whicji 
would hold the principal and sureties liable to pay money, in case Durant 
should not perform any decree made by the court, was commented on by Mr. 
Van Zandt and Mr. Durant. During ail this interview .ludge Bradley did 
ail the talking for the complainants, and Mr. Van Zandt and Mr. Durant 
spoke about equally for their side. No one else said any thing, that I remember 
with one exception. ïhe sureties were nearenough to hear ail that was said, 
and couldn't help hearing, if they paid any attention; but they took no part 
in the discussion." 

Gray testifies, when first called : 

"Mr. Griswold was asked to sign the bond, that Durant might bereleased; 
and he agreed to do so. * * * The whole idea that I had was that a bail- 
bond was to be given to replace him within the jurisdietion of the court when 
wanted, the same as he was when released from jail on Saturday night." 

On being recalled in rebuttal, he explicitly dénies that there was 
Buch conversation as is detailed by Mr. Peckham. 
Durant testifies that — 

"Griswold signed a bond for my appearance at court, as I understood. 

* * * The eharacter of the bond was not discussed, to my recollection, 
but merely spoken of as a bond for my appearance. * * * I supposed my- 
self that that was the extent of the bond. " 

Griswold testifies : 

"I told them, if they would release Durant, I would meet them at Mr. 
Peckham's office on Monday morning early, and sign a bond for his appear- 
ance when wanted. * * * i went to Mr. Peckham's office and signed 
what I supposed was a bail-bond for Durant's appearance when wanted. 

* * * I did not understand, nor did any one explain to me, that the bond 
I was to sign was anything but a bond for Durant's appearance when Wanted. "^ 
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He also explicitly dénies the conversation as detailed by Mr. Peck- 
ham. 

Mr. Van Zandt testifies that it was agreed "that Durant would per- 
sonally appeair on Monday morning and give a bond, as I understood 
it, to appear and answer to the writ;" that on Monday "a bond, pre- 
pared by Messrs. Peckham and Bradley, was handed to me as coun- 
sel for Mr. Durant. * » » I told Mr. Durant that, in my opin- 
ion, it was a proper bond to secure his appearance in the suit, and 
the bond was then executed. » * * j mygelf told Mr. Durant 
that, in my opinion, the instrument was, in elïect, a bail-bond." He 
also contradicts the testimony of Mr. Peckham and of Mr. Bradley. 
This is substantially ail the testimony bearing directly on the ques- 
tion as to what was said at the conversation on Saturday night. 

We cannot find, on this testimony, that there was either fraud or 
mutual mistake. Where fraud is charged, it must be most clearly 
proved, and the same rule, with equal reason as it seems to us, bas 
been held to apply to an allégation of mutual mistake. Hearne v. 
Marine Insurance Co., 20 Wall. 488. In this case the witnesses for 
the repondents were placed in a position where it was their duty 
clearly to understand the nature of the security they were to accept, 
and to see that it was clearly understood by ail parties, so that no dis- 
pute might arise when the bond came to be executed. They say ex- 
plicitly that they did so understand, and that they did fully explain 
the nature of the bond to ail who were présent; and they détail the 
substance of the conversation at length, and, in the case of Mr. Peck- 
ham, with eareful particularity. If their testimony be true, there 
was no fraud, and there was equally no mistake, unless thecomplain- 
ant made a mistake in relying, as his bill says he did, on his own 
judgment in signing the bond. We are not prepared to say that their 
testimony is not true. We think it more likely that the rhemory of 
the other witnesses is unreliable. 

The bill will therefore be dismissed, with costs. 



Christ and others v. Schell. 

(OireuU Court, 8. D. Neto Tork. October term, 1885.) 

Tbiai — STBiKmo Case fkom Calendab— Ereonbous Entbibs bt Clbbk. 

Case struck from trial calendar, becauso the eatries of th.e clerk show that 
no issue remains for trial. 

At Law. 

Almon W. Griswoïd, for plaintiff. 
Thomas Greenwood, Asst. U. S. Atty., for défendant. 
Wheblee, J. This suit was commenced in the state court, March 
4, 1861, was rèmoved to this court, March 20, 1861, and entered in 
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the clerk's docfeet of United States Causes, vol. 3, p. 203. A déclar- 
ation upon the common counts in assumpsit and a plea of non assump- 
sit were filed. According to the entries in the cause it was tried, and 
a verdict was rendered for the plaintiff, February 26, 1862. Judg- 
ment was rendered on the report of a référée to ascertain the amount, 
and the judgment satisfied April 4, 1863. The cause is upon the cal- 
endar as a cause pending for trial, and the défendant moves to hâve it 
stricken from the calendar because there is no issue remaining in it for 
triai and it has now been heard npon this motion. The motion is re- 
sisted upon the ground that the entries in the clerk's dooket do not be- 
long, and were erroneously made, in this case. A suit was commenced 
by George Christ, Louis Jay, and Julius Hess against the same défend- 
ant, October 9, 1864, and was entered in the same docket at page 
163. The report of the référée, on which judgment was rendered in 
this case, appears to hâve been made in that case. A verdict waB 
entered in that case upon the same day, and a judgment was entered 
at the same time, and in the same manner, but upon the report of a 
référée in still anotber case in favor of tbe same plaintiffs against 
the same défendant. There were several other oases in favor of 
Christ. Jay, and Hess against the same défendants, in ail of which 
there hâve been verdicts, judgments, and satisfaction except one. 
The clerk's minutes show verdicts, by consent, in two cases in favor 
of Christ and others against Schell, without giving the names of the 
plaintifiFs'further, February 26, 1862, and a verdict in one such case, 
May 27, 1864. It sufficiently appears that the verdict entered in 
this case, February 26, 1862, does not belong in this case. It also 
sufficiently appears that the verdict of May 27, 1864, does not be- 
long to any other case than this. Nothing appears to hâve ever 
been done upon that verdict. The plaintiff Christ, and bis various 
associâtes, hâve had as many verdicts as they hâve had cases, and 
as many judgments, with satisfaction, as they hâve had oases, lack- 
ing one. The verdict of May 27, 1864, was gênerai, for duties paid 
on charges and commissions. This suit is said to hâve been brought, 
and probably was, although the records do not show, for the recovery 
of excessive duties on mouslin de laine. But tbe record shows a ver- 
dict in this case, with judgment and satisfaction. This is erroneous, 
but a correction of the error will disclose another verdict which will 
belong in this case to take the place of the one removed from this case 
to another. This latter verdict mustbe setaside before this casecan 
be left with an issue for trial. Whether thèse corrections should be 
made after this long lapse of time is not the question now. The case 
will not stand for trial again until they are made. 
Motion granted, and cause to be stricken from the calendar. 
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Indianapolis EoLLiNG-MiiiL Co. V. St. Louis, P. S. & W. R. Co.* 

(Cireuît Court, D. Kanaaa. 1886.) 

1. CONTBACT— Releasb fboh Contkact— Atjthobity op Officees. 

A by-law of the jilaintifl corporation gave ttte superintendent, with the ap- 
provaï of the président of the company, authority to buy and sell material, 
and make ail contractB for the same, and for work, etc. Thèse oiBcers made 
a contract for furnishing a large quantity of iron rails to défendant company. 
After a part performance the çurchaser became embarrassed and unable to 
meét its payments, and in considération that a third party who had no f unda 
of thé debtor, and was under no obligation to make the payment, would pay 
certain i)ast-due drafts held by the plaintifif against the défendant, the said 
superintendent and président and treasurer of the plaintifE agreed to, and did, 
on such payment, release the défendant from said contract, and ail damages 
for a breach thereof. Eèld, that the acts of those offlcers were within the 
Bcope of their authority; that the payment by the third party was sufficient 
considération for the release; and that the same was valid anddischarged the 
défendant. 

9. Same — Exbcction of Bond — Bt-Laws. 

Where a by-law proyided that the superintendent of the company and ail 
other peraons should'be subject to the control of the board of directors, in 
everything where the bbard aàaU elect to exercise such control, and the board did 
not elect to interfère with or control the contract for the sale of iron rails to 
défendant, nor did the board, after full knowledge of ail the faots concerning 
the said release, elect to repudiate the same until several months afterwards, 
hM, that the board must be presumed to hâve waived its right of interfér- 
ence, and consented to the action of its offlcers. 

At Law. , 

Wilaon, Dunn é Dunn, T. P. Fenlon, and Warner é Dean, for plain- 
tiff. 

J. H. Richards and Bossington, Smith é Dallas, for défendant. 

FosTER, J., {orally.) There are two principal objections urged by 
the plaintiff rolling-mill company against the validity of the releaso that 
is set up hère by the défendant railroad company. The first objec- 
tion that is urged by the plaintiff company is this : That the release 
which was executed by Mr. Thomas in New York, as treasurer of the 
rolling-mill company, was and is absolutely void by reason of the want 
of authority to exécute the same. It appears from the évidence that 
that release was executed in pursuance of a telegram received by him 
frorn Mr. Jones, the président of the rolling-mill company. In the 
telegram he also recites that two other of the directors of the company 
concurred with him in cônsenting to this release; hence this release 
was made by the consent of Mr. Thomas, the treasurer, Mr. Jones, 
the président, and two other directors of the company. Now, it is 
claimed that under the by-laws of this corporation, the rolling-mill 
company, this release was and is absolutely null and void; and my 
attention bas been called to by-law No. é, in which it is provided 
that the superintendent shall hâve charge of the works, property, and 
opération of the company, and shall employ ail operatives and cer- 
tify ail wages due and their expenditures to the secretary, who shall 
keep the records thereof, and draw an order on the treasurer for 

> Afflrmed. See 7 Sup. Ct. Rep. 543. 
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the payment thereof; and shall, with the approval of the président, 
buy and sell materiai, and make ali contracts for the same and for 
work. He shall report once each month, etc. Now, in this case, 
Mr. Jones was both président and super intendent. Under this by- 
law he had the power to buy and sell materials, and to make ail con- 
tracts for the same, etc. And it appears from by-law No. 6 as fol- 
lowB: "The superintendant, and ail other persons, shall, in ail cases, 
be subject to the control of the board of directors in everything where 
the board shall elect to exercise such control." This original con- 
tract between the roUing-mill and the défendant, by which the roU- 
ing-mill company sold this large amount of iron, was made by the 
président of the company, and the board did not choose to exercise 
any control or management over it. The extensions of the payment 
of thèse drafts or acceptances, which were drawn at différent times, 
— the $85,000 and $54,000 drafts, — were made by thèse oSicers. The 
board of directors did not choose to exercise any control or manage- 
ment ovèr it. This contract of release, because it is a contract, — ànd 
where he bas authority, under by-law No. 4, to make ail contracta 
concerning the buying of ail materiai, and so on, — I take it is amply 
broad enough to permit him to modify any contract made, to change 
any contract made, and to release any contract made. It would be 
a very restricted and narrow construction to take any other view of 
the powers therein conferred and granted. 

It is argued hère that this is a disposition of the assets of the com- 
pany. Well, supposing that the rolling-mill company had made a 
flontract that was very disadvantageous to it ; that it was losing money 
by carrying it into force and effect, — then would it be argued that 
this rule would apply if it was releasing what would be a good con- 
tract, but would not apply if it was releasing the company from a 
contract under which it was bound to lose money ? If this authority 
■exists, it must exist as to releasing a contract, whetherit be a good or 
a bad one for the plaintiff company. 

Now, this release was made in New York. Mr. Thomas states that 
he made his report before the board of directors some day in March. 
It appears from the minutes of the proceedings of the board at that 
time that no conclusion was arrived at, and no action was taken upon 
it. One thing is certain upon that record : the board did not elect 
to exercise the control given them under by-law No. 6 at that time, 
for they did not repudiate it. The record says they toôk no action 
upon it; but Mr. Thomas says the action that really was taken, was 
in substance this : to take the légal advice of counsel, and act upon. 
that; and not until some two years afterwards does the record of the 
plaintiff company show a répudiation, in terms, of this release, al- 
t;hough suit had been brought in the June following the March of 
which it was first laid before them. Now, if the board of directors 
of this company should elect to exercise the control which was given 
them by by-law No. 6, they must açt promptly. They could not play 
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fast and loose. They cannot say those oflScers hâve the power to 
make a contract, and, if it is good for the company, wè won't exercise 
any control over it, but if they make a contract, and if it is to the dis- 
advantage of the company, we will reserve the right to act upon it, 
although it may be years afterwards. They cannot do that. If they 
elected to act upon that release, and repudiate it, they should hâve 
acted promptly, and within a reasonable time after full knowledge of 
ail the facts was laid before them. But it appears from the évidence 
in this case that they did not do it. AU that they ever did before 
this sait was brought was to agrée to be governed by the advice of 
their attorney in the matter; hence I see nothing in the case to sus- 
tain the claim that this release was made without authority. It was 
made by the officers who made the contracts, and this board of di- 
rectors never did elect to overrule or control the action of thèse of- 
ficers, either in making the contract or releasing the contract; hence 
they acted as the by-laws provided they might act. 

The next question is in référence to the matter of enfficient consid- 
ération to sustain this release. First, we hâve to look at the facts 
briefly as to the status of the parties at that time. It appears that 
thèse acceptances of $54,000 matured on the seventh day of Febru- 
ary, 1883. It is very olearly shown by the évidence in this case that 
the railroad company, the défendant in this case, had made an error 
as to when thèse acceptances really fell due. The error had got into 
their books through a mistake of the predecessor of Mr. Dowland, the 
présent auditor,,and the railroad company was going under the as- 
Bumption that thèse acceptances did not fall due until March. That 
is material in this view of the case. It is évident to my mind that 
no provision whatever had been made by the railroad company with 
Moran Bros, to meet thèse acceptances at the time that they really 
fell due, — no provision whatever. It appears from the statement of 
Mr. Moran and the testimony of Mr. Dowland that on February Ist 
the railroad company were indebted to Moran Bros, for something 
like $6,000; that is, not taking into considération the $165,000 in 
bonds which had been sent to Moran Bros, expressly pledged to meet 
the $170,000 draft drawn in favor of the Missouri Pacific Eailway 
Company. I say, not taking into account those bonds, and the draft 
drawn against them for which they stood pledged, the évidence in this 
case shows that the railroad company was indebted to Moran Bros, 
over $6,000. Now, to show that the railroad company were in error 
as to when thèse acceptances fell due, I refer to the cross- examination 
of Mr. Moran, on page 23, in which he reads from a letter which he 
wrote to Mr. Chenault on the fifth of February. After urging upon 
him the necessity of obtaining this release from the Indianapolis 
EoUing-mill Company of the old railroad company contract as a con- 
sidération, he says: "Of the payment of the drafts which mature on 
the fourth of March next, so as to prevent any difficulty or litigation 
thereafter." At that time it appears from this letter that he wrote 



INDIANAPOLIS EOLLING-MILL CO. V. ST. LOUIS, F. S. & W. E. CO. 143 

to Mr. Chenault that he was under the impresBion that thèse accept- 
ances did not mature until March, and he wrote that letter on the 
fifth day of February; so it is not at ail likely that it was manufact- 
ured for the purpose, because at that time there seems to hâve been 
no trouble or contest. Then he quotes in his cross-examination from 
a letter from Mr. Chenault. It reads as foUows: 

"Thomas is correct. The books as turned over to us show date to be the 
seventh of March, but investigation through Mr. Tiernan shows it to be Feb- 
ruary. This error talées us by surprise. The notes tnust not go to protest, 
but we must bave a few days to consult with Hayes and others before an- 
swering you as to what is to be done. Please assist us to get Thomas to wait, 
or advise us what to do. 

[Signed] "William Chenault, Treasurer. 

"J. H. DowLAND, Auditor." 

Now they refer to consulting with Hayes. That bas another im- 
portant bearing in this case. Why consult with Hayes ? It goes to 
corroborate the testimony of Mr. Moran and Mr. Dowland that the 
$165,000 bonds were absolutely pledged for the payment of the draft, 
and Mr. Hayes was one of the chief officers of that company. They 
wanted time to consult with him to see, as they testify, if they could 
not get him to release his claim upon this amount so that this draft 
might be met. In another place he says: "On the tenth of Febru- 
ary we recéived a telegram dated the ninth of February from Mr. 
Chenault, as follows : • I agrée with you in the matter of canceling 
roUing-mill contracta.' " Now that was recéived on the lOth and dated 
on the 9th, and that was after tbe release had been made. "I go to St. 
Louis to see what we can get Hayes to do. In the mean while, what 
do you think of probability of borrowing enough money to pay this 
ail oÉF?" Thèse are extracts from a telegram sent by Chenault and 
Dowland to Moran, dated eighth February, in wbich also appear thèse 
words : "Hayes is on his way back to St. Louis, where our président 
and treasurer will meet him. Meanwhile, he requests us to ask you 
to assist in having the rolling-mill drafts extended. At any rate, 
please put them off until our parties telegraph you from St. Louis. 
Answer about getting extension." 

This évidence convinces me beyond any manner of doubt that this 
$165,000 was absolutely pledged for the payment of that Missouri 
Pacific draft of $170,000. AU the correspondence between the par- 
ties, the telegrams, letters, the statement that they were taken by sur- 
prise, go td show that they supposed that they had to make no pro- 
vision for the meeting of thèse $54,000 drafts until March. Hence, 
although Moran Bros, were in one sensé the financial agents of the 
railroad company, it is very clear that no provision had been made 
for meeting this $54,000, and it is equally clear to my mind that they 
had no funds of the railroad company in their hands at that time ap- 
plicable to the payment of those particular drafts. The fact that they 
were tbe agents to sell their bonds did not impose any obligation upon 
Moran Bros, to take up thèse drafts and acceptances, unless they had 
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funds to do ît with; and Moran, as Mr. Thomas says himself, said: 
"We haven't got a dollar of their funds in our hands." So the roll- 
ing-mill eompany, or its ofScers, was informed of jnst the status of 
affairs; and the testimony in this case satisfies me that that was in 
reality the fact. 

So I conclude in this case, from the facts, that no légal liability 
rested upon Moran Bros, to pay the acceptances of the railroad Com- 
pany. The Company had made no provision for meeting them at the 
time they fell due. That Moran's paying thèse acceptances under 
the circumstances was a sufficient considération to sustain the release 
which was given in considération of their paying the acceptances, and 
even if they were acting as the absolute agents of the railroad Com- 
pany, I am not prepared to say that in such a case there would not 
be a sufficient considération to support the release. It appears that 
the railroad eompany at that time was absolutely insolvent ; that it 
had an indebtedness of over $600,000, with between two and three 
hundred thousand dollars of assets. With the probabilities existing 
at that time of litigation to collect thèse drafts against the eompany, 
and frbm thèse facts, that the holders of thèse drafts were pressing the 
roUing-mill eompany, and thèse gentlemen who indorsed them were 
threatened with litigation, I ara not prepared to say but under the 
authorities, even if Moran Bros, were acting as their agents in this 
transaction, that, under the circumstances, there would hâve been a 
sufficient considération to support this release, if Mr. Thomas was 
fairly placed in possession of ail the facts. 

There bas been considérable said hère about a statement made in 
a letter after this transaction had been closed, in which Moran speaks 
of there being a balance there of about $7,000 due the défendant. Of 
course he is speaking of the date from which he wrote that letter, and 
it is true, while he had made this statement on the eighth day of Feb- 
ruary, and had taken the responsibility of using, so to speak, a part 
of the security pledged to the Missouri Pacific, not hearing from Mr. 
Hayes in the mean time, that he did, in fact, then charge up to the 
rolling-mill eompany the payment of those drafts as of the 7th; and 
then he goes on to make a statement of an account; but the state- 
ment of that account very clearly, as the testimony shows, dates as 
a matter of fact subséquent to the eighth day of February, although 
it wasentered as of a date prior to that time. In his letter to Che- 
nault, of February 8th, he says: 

"AsCaptain Hayes is absent, we determined to pay the flfty-four thousand 
dollar drafts of the Indlanapolis Eolling-Mill Co., having obtained from that 
coinpany a discharge of ail claims against the railroad eompany for non-ful- 
fillment of confcract to purchase rails. We consider this an important thing, 
as they said they had lost $50,000 by non-fulflllment of the old contract, and 
felt sore because the railroad made no further purchases from them." 

That goes to show that Hayes had not been reached to get his con- 
sent, and Moran had taken this responsibility himself. Hence I say 
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tl at, under this statement of facts, there was a considération, in my 
opinion, sufficient to sustain that release. Moran Bros, did not mis- 
represent, as I can fiiid from the testimony, any material facts to Mr. 
Thomas or the officers of the rolling-mill company as to their rela- 
tions with the railroad company ; and it f urther appears from the con- 
tract which was dated in December that tbey were not absolutely 
bound even to make advances upon thèse bonds. It was within their 
élection. They might hâve said, under the contract: "We haven't 
a dollar that can be applied to thèse drafts, or the payment of the 
drafts, of the Missouri Pacific Company. We will not recognize our 
liability until we actually sell the bonds." That seems to hâve been 
their right under the contract, if they had ohosen to take that posi- 
tion; so that, in any view of the case, I can iind no légal obligation 
on thèse parties to pay those drafts; therefore that release, in my 
opinion, is a valid release, and it is décisive of this action. 
Judgment will go for the défendant. 



In re Vetterlein and others, Bankrupta. 

{District Court, 8. D. New York. January 21, 1886.) 

Bamkbuptcy— Trust Pund — Lien, when Lost— Identification. 

V. & Co., in 1864, more than six years before their failure, received certain 
moneys collected from an insolvent debtor, on behalf of themselves and va- 
rions other creditors, acting jointly. It was so credited on their boolis, and 
their own share and expenses deducted. No attempt was made to trace this 
fund speciflcally into the hands of the assignée in bankruptcy and the cir- 
cumstances leave no doubt that it was converted by V. & Co. and used in 
their gênerai business before their failure. Held, that no spécifie lien existed, 
in favor of the rightful distributees of the fund, in 1864, upon the funds now 
remaining in the hands of the assignée in banlsruptcy 

In Bankruptcy. 

Roger M. Sherman, for petitioners. 

Jas. K. Hill, for assignée. 

Geo. E. P. Howard, for the United States. 

Beown, J. The petitioners ask that the sum of about $3,000, in 
the hands of the assignée in bankruptcy, remaining on deposit subject 
to the order of the court, should be applied to pay their claim, on 
the ground that they had i spécifie lien upon the fund. Several years 
before the bankruptcy of Vetterlein & Co., varions creditors, includ- 
ing Vetterlein & Co., who had claims against one Solomon, joined to- 
gether in the endeavor to recover their respective demands. Upwards 
of $7,200 was recovered, which was received by Vetterlein & Co. for 
the benefit of ail interested. Upon their firm books Vetterlein & Co., 
in 1864, entered the transaction, "Solomon's estate, in account with 
Vetterlein & Co.," creditingthe same with the cash collected, and deb- 
v.26F.no.3— 10 
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iting tht aocount with their own share in the proceeda, with the 
amounts paid to certain other creditors, and with the expenses of col- 
tection. On the first of January, 1868, the crédit balance of this ac- 
count was stated upon their books to amount to $3,014.68. In 1870, 
Vetterlein & Go. failed, and made a voluntary assignaient, under 
which ail their assets then available were coUected by the voluntary as- 
signée. Upon proceedinga in bankruptcy against the firm, an as- 
signée was appointed, who succeeded in setting aside the voluntary 
assignment, and in recovering the proceeds of the assets of the firm. 
The balance now in the assignee's hands is what remains after some 
dividends, and after payments made to the United States as a pre- 
ferred créditer. 

If a légal lien upon the moneys now remaining exists in f avor of 
the petitioners on account of the deposit of the proceeds of Solomon's 
estate in 186é, the priority of the United States would be superseded. 
I hâve attentively considered the arguments and authorities cited by 
counsel for the petitioners, and cannot sustain the alleged claim of 
lien as valid. No attempt has been made to identify the présent 
fund as the remains of the spécifie deposit in 1864, or to connectthis 
sum with the deposit then made in any other way than by the gênerai 
benefit to Vetterlein & Co.'s estate through their receipt of the 
moneys in 1864. So long as that deposit could be identifled or spe- 
cifically traced no doubt a lien upon it would be upheld. But there 
is no évidence and no probability that any of this deposit specifically 
came to the hands of the voluntary assignée some six years after 
that fund was received by the firm; and the assignée in bankruptcy 
certainly received nothing directly from this spécifie deposit. No 
lien could be sustained, therefore, unless the entire corpus of the 
partnership estate could be held legally subject to a lien on account 
of moneys that had been received years before, impressed with a 
trust, although the fund had been converted and used in the gênerai 
business of the firm, and was no longer capable of identification. 
There is no authority, to my knowledge, that sustains a lien, to such 
an extent, against the estate of a deposilary. It would be incompati- 
ble with the well-settled rights of gênerai creditors in numerous fa- 
miliar cases that are constantly arising eut of the transactions of 
commission houses that do business both on their own account and 
for consignors. See Hoytx. Sprague, 103 U. S. 613, 624, 629. 

Without considering the other objections, the motion must be de- 
nied. 
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BiRDSEYE and others ». Heilner and others. 
{Cvrcuit Court, 8. D. Nm Tork. December 22, 1885.) 

Patents foe Inventions— Infringement — Dbfectivb Pleadings— Practb3b. 
By taking issue upon a plea the complainants admitted its sufflciency; and 
the défendants, having established the truth of the f acts alleged in their plea, 
are entitled to a judgment. 

In Equity. 

Edmund Wetmore, for complainants. 

Livingston Gifford, for défendants. 

WaliiAce, J. By taking issue upon the plea the complainants ad- 
mit its sufficiency in point of form and substance. The only facts 
which are put in issue by the replication are whether the springs or 
stays which the défendants hâve employed in making corsets were 
purchased by them frora one Bassett, and whether Basaett was li- 
censed by complainants to manufacture and sell said stays or springs 
for use in the manufacture of corsets. If thèse allégations of fact 
are established, the légal conclusion that they are a good défense to 
the suit is not open to contention. The case has been argued as 
though the question were whether the complainants hâve authorized 
Bassett to license others to use the complainants' patents for im- 
provements in corsets. No such issue is raised by the plea and rep- 
lication. 

The proofs show that the défendants purchased the springs or stays 
used by them in manufacturing corsets, and which are known in the 
trade as "twin-wire, " from Blun & Company and one Doremus, who 
had purchased them from Bassett, and who were his agents to sell 
the same to others. The only question, therefore, is whether Bas- 
sett was authorized by the complainants to sell the articles for use 
in the manufacture of corsets. The complainants and Bassett en- 
tered into an agreement bearing date March 30, 1881, by which Bas- 
sett covenanted to manufacture for the complainants ail corset ma- 
terials which they might require upon specified conditions, including 
bone-wire, twin-wire, and other corset materials, and the complainants 
covenanted to discontinue the manufacture of such materials. The 
agreement contained thèse provisions : 

"It is agreed that the parties of the second part [the complainants] shall 
not sell bone or twin wire to any other corset manufacturer except when it 
is intended to be used in corsets intended for the sales of the parties of the 
second part. It is agreed that the party of the flrst part [Bassett] shall not 
sell twin-wire to any party or parties for a less price than twenty par cent, 
in addition to the price which he shall charge the parties of the second part, 
and he shall pay to the parties of the second part five per cent, on ail sales of 
twin-wire which he may make to any party or parties other than the parties 
of the second part." 

It appears very clearly by the proofs that the complainants had 
been making for several months the article of twin-wire for use in 
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corsets of a description invented by one Bray. It is the précise ar- 
ticle, also, that bas been purchased by tbe défendant of Bassett 
througb Blun & Co. and Dôremus. As early as in tbé fall of 1880 
the complainants had entered into an arrangement with Bray for the 
purchase of his invention, which had not then been patented, and Bray 
had agreed to assign his patent to them when it should be obtained. 
Owing to delay on the part of Bray, the application for a patent was 
not filed until April 23, 1881. In the mean time the complainants 
had been making twin-wire to use in manufacturing the Bray corsets, 
and had been manufacturing thèse corsets and selling them to a lim- 
ited extent. The time came when the complainants wanted to forego 
the manufacturing of corset material and confine themselves to 
manufacturing corsets from materials to be supplied by others, hence 
the negotiations with Bassett which resulted in the exécution of 
the agreement. Bassett was aware of the relations existing be- 
tween the complainants and Bray, and that the complainants had 
purchased Bray's invention and expected to obtain the patent ; and 
thèse matters had been the subject of conversation between Bassett 
and complainants during the negotiations which resulted in the exécu- 
tion of the agreement. It also appears that although at some period 
previous to the date of the agreement twin-wire had been used to a 
limited extent for other purposes than for the manufacture of the 
Bray corsets, its use for those purposes had become obsolète and had 
been abandoned. In view of thèse facts, it is manifest that both 
parties to the agreement understood that the twin-wire which Bassett 
was to make and sell to the complainants and to other persons was 
just such an article as he has sold to the défendants. It is also man- 
ifest that the parties contemplated that the sales which Bassett was 
expected to make would be made to manufaeturers for use in making 
corsets. This was the only use of which the article was practically 
capable, and unless it was to be sold for such use it could not probably 
be sold at ail. 

If the question were whether by this agreement the complainants 
bave authorized Bassett to license others to use their patents in man- 
ufacturing corsets, the answer would not seem to be difïïcult. The 
scope of the agreement does not extend beyond the relations which 
the parties to it are to assume towards each other in the manufacture 
and sale of corset material. There is nothing in its language, or in 
the eircumstances contemporaneous with its exécution, to justify the 
implication that Bassett was to hâve any interest by way of license 
or otherwise in either of the two patents upon which the bill is founded. 
The contemporaneous facts and the terms of the agreement are con- 
sistent with the purpose of the parties to secure to the complainants 
a royalty upon twin-wire in the event a demand for it should arise 
among manufaeturers to be licensed by the complainants to use their 
Bray patent, who might find it more convenient or economical to pur- 
chase the material of Bassett than to make it tbemselves. Tbiscon< 
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clusion is enforced by the fact that the eomplainants did not then hâve 
any interest in the other of the two patents in suit, — the patent 
granted to Cohn in Pebruary, 1880, and which was purchased by the 
eomplainants in October, 1884, But, as has been stated, this ques- 
tion is not hei-e. The défendants bave established the truth of the 
facts alleged in their plea, and they are therefore entitled to judg- 
ment. 



BOGAET V. HiNDS.* 

(Circuit Court, S. B. Nm York. December 39, 1885.) 

1. Patents fok Inventions— Construction of Claim. 

The flrst claim of letters patent No. 119,561, to Abraham L. Bogart, October 
3, 1871, for "an insulated gas-burner, having its insulated section of or from 

tlass, or similar vitreous material, substantially as and for the purpose speci- 
ed, " cannot be construed, in view of the state of the art, as a broad claim 
for a gas-burner in an electric lighting System having an insulated section of 
the material mentioned. 

2. S AME. 

But" this claim should not be limited to an insulated burner having ail the 
détails of construction described in the spécification, as such a construction 
of the claim, in view of the prior state of the art, would unduly narrow the 
scope of the real invention of the patentée. 
8. Sahe. 

The essential novelty of the patentee's invention consists in selecting an 
appropriais insulating material, and making from it the upper part of a gas • 
burner which will serve both to support and insulate the electrical conductor, 
and as a gas-way from the gas-pipe to the place where the spark is commu- 
nicated to the gas. 
4. Samb. 

The claim, as construed, valid, although an entire gas-burner made of sub- 
stantially the same material, but with no thought of ita utility for insulating 
purposes in an electric lighting System, was old, and although other inventors 
had inserted insulating material in electric lighting burners, employing inde- 
pendent insulators and independent insulated sections. 
6. Samb— Invention. 

In view of the comparatively unsuccessful efforts of thoso who preceded 
patentée, and of the manifest improvement which resulted from the changes 
made by him, held, that what he did involved invention. 

In Equity. 

Walter D. Edmonds, for cotnplainant. 

Van Santwood é Huff, for défendant. 

Wallacb, J. Infringement is alleged of the first claim of letters 
patent No. 119,561, granted to Abram L. Bogart, October 3, 1871, 
for an improvement in apparatus for lighting gas-jets by induced 
currents of electricity. The claim is: "(1) An insulated gas-burner, 
having its insulated section of or from glass or similar vitreous ma- 
terial, substantially as and for the purpose specified." This claim 
cannot be construed as a broad daim for a gas-burner in au electric 

1 Keported by Charles C. Linthicum, Esq., of the Chicago bar. 
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lighting System having an insulated section of the material men- 
tioned. The patentée was not the first todisoover the peculiar value 
of such material for insulating purposea in gas-burners intended for 
use in electric gas-lighting apparatus, and the novelty of the claim 
■would be negatived by the patent to Eean and Mumler, of June 4, 
1867, and the patent to Barbarin, of June 1, 1869. On the other 
hand, upon correct principles of construction, the claim should not 
be limited to an insulated burner having ail the détails of construc- 
tion which are described in the spécification of the patent. The 
second claim of the patent makes various détails of construction con- 
stituents of the claim. Clearly, thèse détails are not to be incorpo- 
rated into the comprehensive language of the first claim. Such a 
construction, in view of the prior state of the art, would also unduly 
narrow the scope of the real invention of the patentée. 

The essential novelty of the patentee's invention consists in select- 
ing an appropriate insulating material, and making from it the upper 
part of a gas-burner which will serve both to support and insulate 
the electrical conductors, and as a gas-way from the gas-pipe to the 
place where the spark is communicated to the gas. The patent to 
Arnold and Irving, of March 12, 1867, shows an entire gas-burner 
made of substantially the same material as that employed by the 
patentées. This gas-burner, however, was made with no thought of 
its utility for insulating purposes in an electric lighting System. It 
was an ordinary gas-buruer. Other inventors had inserted insulat- 
ing material in electric lighting burners, employing independent 
insulators and independent insulated sections. By substituting a 
burner similar to that of Arnold and Irving, and making a slight 
modification in its exterior construction, so as to form a shoulder 
upon which the electrical conductors could be firmly and securely 
fastened, the patentée was enabled to dispense with the complicated 
parts employed by those who preceded him, and made a simple, 
compact, and efficient burner, which would serve both as an insu- 
lator for the conductors, a gas-way from the métal pipe to the point 
of ignition, and a firm support for the conductors. It is quite ap- 
parent that in streugth, rigidity, and simplicity of construction it is 
a much better practical burner than those which were devised by 
preceding inventors who were striving to make an efficient burner. 
In view of the comparatively unsuccessful efforts of those who pre- 
ceded him, and of the manifest improvement which resulted from 
the change, it is not doubted that what he did involved invention, 

The language of the claim does not necessarily limit the patentée 
to a narrower invention than he really made, and, by selecting the 
eâsential features of his improvement as described in the spécifica- 
tion, and discarding non-essentials, it can be read so as to secure 
him to the estent of his invention, in the light of pre-existing patents 
and the prior state of the art. 
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The défendant has appropriated this invention. He bas changed 
the mode of fastening the conductors to the burner, but they rest 
upon a shoulder of the insulated part of the burner, which serves as 
a gas-way from the gas-pipe to the point of iguition. The oomplain- 
ant is entitled to a decree. 



PiPEB V. Shedd and others.* 
{Circuit Court, JV. J>. Illinois. November 9, 1885.) 

1. Patents for Intentions— Machines for MowiNa undbk Watek. 

Letters patent No. 154,900, of September 8, 1874, to Thomas Piper, for îm- 
provement in floating mowing-macbines, are valid; but the claims are nar- 
row, and cover the combination of éléments shown, or known équivalents 
therefor. 

a. Same — Equivalents— Inpringement. 

The patent described and claimed the combination, with a boat, of the or- 
dinary cutting device of a mowing-machine, whereby grass and weeds could 
be eut below the surface of the water; the reciprocation of the siclsle being 
efEected through a vertical, vibrating lever, pivoted near its center, and con- 
nected at one end to the sickle, and at the other to machinery on the boat. 
Défendants employed the same devices, except that they communicated mo- 
tion to their sickle by means of a vertical, revolving shaft, having a short 
crank connected to the sickle. Seld that, as this shaft and crank performed 
the same function as complainant's lever, and no other, and was a known 
équivalent, the charge of infringement was f uUy sustained. 

8. Bamb — Pipek's Invention Stated. 

The problem solved by the patentée was the adapting of the ordinary cut- 
ting apparatus of a mowing-machine to the use of cutting weeds and grass 
under water, by suspending such cutting apparatus from a boat, and impart- 
ing motion to the cutter from machinery on the boat; and its solution re- 
quired more than mechanical skill. 

4. Same— Anticipation. 

This patent not anticipated by devices for dragging scythe-blades under 
water at the stern of a boat; bya device for cutting weeds along-side of a 
railroad track, consisting of the cutting apparatus of an ordinary mowing- 
machine extended from the side of a car or truck; nor by pile-cutters having 
circular or reciprocating saws, working under water from motion imparted 
to them by machinery above the water through shafta or levers. 

In Equity. 

Coburn ce Tkacher, for complainant. 

Munday, Evarts é Adcock and W. B. Gibhs, for défendants. 

Blodgbtt, J. By this bill the défendants are charged with infringe- 
ment of a patent granted to the complainant on September 8, 1874, 
for an "improvement in floating mowing-machines." The patentée 
in bis specihoations describes the scope and purpose of his machine 
as foUows: 

"This invention relates to a mowing-machine for cutting water plants, and 
clearing weeds and grass from the water; useful for clearing the water for 

' Reported bj- Charles 0, Iiinthicum, Esq., of the Chicago bar. 
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ice-making pui-poses, and for freeing ornamental lakea and bodies of water 
in parks pf unsightly weeds. The machine ia chiefly intended to be used for 
deariiig the water of weeds for the purpose of making ice." 

The leading feature and characteristic of the device consists in 
euspending the common cutting apparatus of a mowing machine from 
the side of a boat, to sach a depth below the surface of the water as 
shall be necessary, and actuating this cutting apparatus by means 
of machinery placed upon the boat, so that, as the boat progresses 
through the water, the sickle cuts the grass and weeds substantially 
in the same manner that the grass is eut by the ordinary mowing- 
machine. By means of two dépendent standards, P, P, the cut- 
ting device is suspended in the water, and the depth which thèse 
standards shall reach in the water is regulated by a pivot at the point 
where the frame of the machine is fastened to the boat. A vertical 
lever, J, pivoted at or near its center, reaches to the sickle, and is 
connected therewith, and a reciprocating motion being given to this 
lever by machinery on the boat, the same motion is transmitted to 
the sickle. The claims are: 

"(1) The sickle, L, sickle-bar, M, lever, J, the dépendent standards, P, P, 
and the boat, A, combined and operating as specified. (2) The frame-work, 
B, pivoted at 6 to the boat, A, the dépendent standards, P, P, and sickle-bar, 
M, combined as specifled, for raising and lowering the sickle." 

The défenses set up are non-infringement, and that the patent is 
void for want of novelty. 

The machine used by the défendants shows the same cutting appa- 
ratus as that used by the complainant; that is, both hâve adopted 
this same old and well-known sickle-bar and reciprocating sickle used 
in mowing-machines ; but the défendants, instead of communicating 
motion to their sickle by a vibrating lever like that shown in the de- 
fendants' machine, use a vertical revolving shaft with a short crank 
npon the lower end, and this crank being connected with the sickle, 
gives it the desired vibra tory motion. 

The complainant does not claim to hâve invented the sickle or cut- 
ting apparatus, but only claims to hâve arranged and adapted it to 
eut weeds and grass under water, and this he does by combining the 
old cutting device of a mowing-machine with a boat to float upon the 
water, and transmitting motion to the cutter by means of his vibrat- 
ing lever, J. The défendants hâve substituted their vertical crank- 
shaft, for the complainant's lever, J. This shaft performs the same 
funetion as the complainant's lever, and no other, and is a known 
équivalent for the lever; so it seems to me the différence is only 
colorable, and I am of opinion that the charge of infringement is fully 
Bustained. 

In support of the allégation of want of novelty défendants hâve put 
in évidence several old patents for sawing off piles under water; the 
patent of J. Hinds, of September 5, 1840, and the patent of Peter J. 
Stone, of August 2, 1870, for cutting grass under water; and the pat- 
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ent to J. S. Boicourt, of December 17, 1867, for cutting weeds along- 
side of railroad tracks. The Hinds and Stone patents show devices 
for dragging common scythe-bladeé under water at the stem of a boat, 
wbile the Boicourt patent is an adaptation of the ordinary mowing- 
machine to the work of cutting grass or weeds along-side of a railroad 
track by means of a aickle-bar extending from the side of a car or 
truek. The pile-cutting machine shows circular or reciproeating saws 
working under water from motion imparted to them by machinery 
above the water through shafts or levers. The problem which the 
complainant seems to bave Bolved by his device was to adapt the 
ordinary cutting apparatus of a mowing- machine to the use of 
cutting weeds and grass under water, where the water or mud was 
too deep to allow of the use of the ordinary farm mower, by suspend- 
ing the cutter in the water from the deck of a boat, and imparting 
motion to the cutter from machinery on the boat. No new thing was 
invented to do this work, but a combination of old éléments was made 
which produced the desired resuit. 

The patent is narrow, and covers the combination of éléments 
fihown, or known équivalents therefor. It does not seem to me that 
the older devices shown in the proof anticipated this combination, or 
that the complainant's device can be said to be a new use of an old 
machine. It seems to me to hâve required more than mecbanical 
skill to combine a mowing-maehine with a boat in sucb a way as to 
make it operate successfully for mowing under water. 

The défendants are therefore found to infringe, as charged by the 
bill, and a référence to a master to compute damages will be made. 



Scott Mandf'g Co. v. Sayrb.^ 
{Circuit Court, D. New Jersey. August 31, 1885.) 

1. Patents fob Iîiventions— Patentable Combination. 

A patentable combination is not necessarily afEected by the lact that ail the 
éléments forming it are old, if by their co.-action a new and useful resuit f ol- 
low; but there must be a co-action among them, to take the case out of the 
category of a mère assemblage or aggregation of parts. 

2. Same— Invention— Mbchanical Skill. 

Merely assembling old parts together, or placing them in juxtaposition, does 
not indicate invention. Some new or peculiar function, produced by such a 
combination, must be developed ; and unless this f ollows, the new arrangement 
is the mère exhibition of mechanical skill. 
8. Samb — Aggregation not Invention. 

An assemblage of old parts, each of which perf orms the same function that 
it has performed in other old combinations, does not form the subject of a 
valid claim. 

• Report ed by Charles O. Linthioum, Esq., of the Chicago bar. 
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4. Same— Pakticulak Patent. 

The flrst and third claims of Jettera patent No. 193,057, of June 19, 1877, to 
Charles P. Dewey and Robert P. Scott, for improvement in ice-creepers, do- 
not cover patentable combinationa. 

In Equity, 

G. H. Howard, for complainant. 

A. Q. Keashey é Sons, for défendant. 

Nixon, J. This suit is brought on letters patent No. 192,057, 
dated June 19, 1877, and issued to Charles P. Dewey and Eobert P. 
Scott, for "improvement in ice-creepers." The complainant allèges 
the infringement of the first and third claims of the patent, both of 
which are combination claims. The éléments of the combination of 
the first are a ealk-plate, a rod or spindle, and adjustable jaws. The 
third claim has the same éléments, to which is to be added a locking 
device, consisting of a spiral spring on the rod or boit, to hold the 
calk-plate in position. I hâve no doubt that the mechanism of the 
ice-creeper of the défendant infringes the patent of the complainant. 
There are some minor différences, but the constituents and the mode 
of opération of the two are substantially the same. Both are fast- 
ened to the heel of the shoe by a screw-clamp. Both hâve the ré- 
versible calks, which, when adjusted for use, extend to a greater or 
less extent over the area of the under side of the heel, and, when in 
their inoperative position, are turned or folded under the instep of 
the shoe. In each, the calks move upon a rod, extending across the 
shoej the rod being provided with a thread and thumb, and having 
clamps, one fixed and the other free upon the rod, the wheels being 
rendered efficient by a locking device, which is a spring surrounding 
the rod. 

The real question in the case, and the one principally noticed at 
the final hearing, is whether the combinations of the patent are, in 
fact, patentable. There seems to be a growing sentiment among 
inventors that the suprême court, in its more récent décisions, has 
become, I will not say more exacting, but less libéral, in its con- 
struction of patents for a combination. Such cases as Pennsylvania 
R. Co. V. Locomotive Co., 110 U. S. 491; S. C. 4 Sup. Ct. Eep. 220; 
PhiUips V. Détroit, 111 U. S. 604; S. C. 4 Sup. Ct. Eep. 580; Tack 
Co. V. Tivo Rivera Manuf'g Co., 109 U. S. 117; S. C. 3 Sup. Ct. 
Eep. 105; Hollister v. Benedict é B. Co., 113 TJ. S. 59; S. C. 5 Sup. 
Ct. Eep. 717; and Thompson v. Boisselier, 114 U. S. 1; S. C. 5 Sup. 
Ct. Eep. 1042, — are quoted in support of this view. Whether true 
or not, it is my duty to examine the présent claims in the light of 
thèse décisions, and to give them such interprétation and effect as 
the deliberate judgment of that court déclares they are entitled to. 

Speaking generally, a person, to obtain a valid patent, must hâve 
invented or discovered some new and useful art, machine, manufact- 
ure, or composition of matter, or some new and useful improvement 
thereof. Section 4886, Eev. St. It is not eaey to obtain a satis- 
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factory définition of a patent for a eombination. It is not neces- 
Barily aiïected by the fact that ail the éléments forming it are old. 
They may be old, and yet may be so arranged in eombination that 
by their co-action a new and useful resuit may follow. But there 
must be a eo-action among tbem, to take the case eut of the cate- 
gory of a mère assemblage or aggregation of parts. In Reckendorfer 
V. Faber, 92 U. S. 347, the suprême court said : 

"The eombination, to be patentable, must produce a différent force, effect, 
or resuit in the eombined forces or processes, frora that given by their sepa- 
rate parts. ïhere must be a new resuit by their union; if not so, it is only 
an aggregation of separate éléments," 

In the later case of Pickering v. McCullougk, 104 U. S. 310, they 
took a step in advance, and held "that, in a patentable eombination 
of old éléments, ail the constituents must so enter into it as that each 
qualifies the other. * * • it must form either a new machine of 
a distinct character and' function, or produce a resuit due to the joint 
and co-operative action of ail the éléments, and whioh is not the mère 
adding together of separate contributions ; otherwise, it is only a me- 
chanical juxtaposition, and not a vital union. 

Merwin, in his valuable work on the Patentability of Inventions, 
in commenting on this last case, (page 401,) remarks that "it may 
be gathered from this that, in a patentable eombination, there must be 
a new interaction of some sort between the several éléments. * * * 
It is not Bufficient that one élément is ineffective without the others, — 
that its function is useless, except in eombination with other func- 
tions; but the function of one must be modified in some way by the 
the function of another, so that the function of one élément is not 
the same in the eombination that it was in the place wheuce it was 
taken; a peculiar function must be developed in the eombination. 
This need not be true of every élément in the eombination; but it 
must be true of some one élément, or of several éléments, and the vir- 
tue of the eombination must inhere in this peculiarity of function de- 
veloped by it." 

I fear that the complainant's patent cannot stand this test. It ia 
clear that ail the éléments are old. The records of the patent-office 
furnish a large number of patents for ice-creepers of every style and 
variety. The state of the art shows that the patentée, by searching 
among thèse, could bave selected ail the constituents of his eombi- 
nation. Without stopping to designate the particular patent from 
■which the separate part or élément is taken, I think he could bave 
found everytbing embodied in his alleged invention, or its mechanical 
équivalent, in the patent of Morrison in 18.58, of Krauser in 1863, of 
White in 1867, of Greene in 1865, of Richardson and Morse in 1866, 
of Farley in 1868, of Turner in 1871, of Earle in 1873, of Cône and 
Furniss in 1876, and in the defendant'sBxhibit No. 19, which reveals 
the mechanism of ice-creepers sold in Cincinnati in the open market 
as early as 1869. 
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As before stated, a patent for a combination is not învalid because 
ail the parts are old. But merely assembling them together, or plac- 
ing them in juxtaposition, does not indicate invention. Some new or 
peculiar function, produced by suoh a combination, must be devel- 
oped. Unless this foUows, the new arrangement is the mère exhibi- 
tion of mechanical skill. 

It appears to me that the difficulty about the complainant's patent 
as a combination is that none of the parts shown in the construction 
perform any différent function than they had performed in other pat* 
ents or combinations. 

For this reason, I am constrained to hold that upon the évidence 
and the law the case is with the défendants. 

The bUl must be dismissed. 



.iLsoN V. Cdblet and others.* 

{Oireuit Court, 2f. D. lUmoia. January 4, 1886.) 

1. Patents fok Inventions — Inpbingement. 

The flrst claim of letters jjatent No. 255,329, of March 21, 1883, to Charles 
0. Wilson, for improvement in hand-stamps, held valid and infringed. 
3. Same — Featuke Shown but not Claimed in Patentbe's Earlieb Patent. 
The fact that the complainant showed a feature in an earlier patent did not- 
of itself preclude him from claiming it in a subséquent patent, under the rule 
in Orahamy. MeOormick, 11 Fed. Rep. 859, and cases there cited. 
3. Same— Additional Function Performed by Infringing Devich. 

The fact that défendants' device is an improvement, and, as such, patent- 
able, does not entitle him to use the patented device without license 

In Equity. 

Peirce é Fisher, for complainant. 

H. Henderson, for défendants. 

Blodgett, J. This is a bill for an injunction and accounting, by 
reason of an alleged infringement of letters patent No. 255,229, is- 
sued to complainant, March 21, 1882, for "an improvement in hand- 
stamps." The first claim of the patent only is claimed to be infringed. 

The éléments of this claim are shown in Figs. 6 and 7 of the draw- 
ings of the patent, and are one modification of the invention covered 
by the patent. The claim reads as follows: "In a hand-stamp, the 
plate, F, having a receiving slot and catch-lug in combination with 
the type, and détachable spring-catches for engaging said lug, substan- 
tially as shown and described." 

The défendants make and sell a hand-stamp in which they use a 
plate like complainant's plate, F, with a receiving slot for the type 
and lugs, with détachable springs for holding the type in place by 

'Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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engaging the spring with the lugs. Complainant's patent shows the 
type arrangea upon a band around a shell or cylinder, and by mov- 
ing this band the desired type are brought to the lower part of the 
shell, where they are passed into the slot in the plate, F, and kept 
there by means of the catch-spring and luga. Défendants set their 
type into a métal box or frame, and insert the box in the slot, and 
retain it in place by means of a catch-spring and lugs. It is true, as 
contended by défendants, that their screw-lugs may hâve an addi- 
tional function net shown in the complainant's patent ; that is, the 
élément of adjustability, by which the lugs can be shortened or 
screwed down, as the face of the type wears away, so as to keep the 
type in the slot even with the rest of the type in the stamp ; but there 
can be, I think, no doubt that the défendants' lugs and spring per- 
form the same function in the défendants' stamp that is performed 
by the lugs and springs in complainant's patent, and the fact that 
they put their type into a métal box or frame, and set this box or 
frame into the slot, in no way changes the opération of their machine 
from that of the complainant. 

The évidence of prior use, and as to the prior state of the art, does 
not, it seems to me, defeat the complainant's patent, for want of nov- 
elty, or so limit it as to allow the défendants to use thèse parts in 
their combination. The fact that the complainant showed a featuro 
analogous to the function and opération of this feature in one of his 
earlier patents did not,I think, preclude him fromtaking this patent, 
under the rule laid down in Graham v. McCormick, 11 Fed. Eep. 859, 
and the cases there referred to. 

The adjustable screw-lugs used by the défendants may be an im- 
provement on the fixed and rigid lugs shown by the patent, and for 
that reason might form the subject of a further patent; but that is no 
reason why the défendant should use them without license from the 
plaintiflf. 

The finding, therefore, is that the défendants înfringe the fîrst claim 
of the complainant's patent, and there should be a référence for the 
purpose of taking an account. 
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Thë City op Springfield.^ 
The Edna B. Kinû. 
Studwbll V. The City of Spbingfield and another. 
(District Court, 8. D. New Tork. January 21, 1886. 

1. Collision — Vbssels Meeting in Nakbow Channbl— Right op Wat. 

The rule that a vessel going with the tide through a narrow, dangerous 
channel bas the right of way, and that a beat going in the opposite direction 
ig bound to wait until the descending vessel bas corne through, cannot be 
justly applied when the descending boat bas other channels available on thg 
right hand side. 

2. Samb— Hbll Qatb— Sbvebal Channels— Keefing to the Right. 

Vessels on the ebb-tide, bound down through Hell Gâte, wbere three chan- 
nels are available, should not take the east channel, if they bave notice that 
a boat is coming up; and vessels going up on the right, through the east chan- 
nel, bave the right to assume that descending steamers, in the absence of any 
contrary indication, will keep to their own right, and pass through one of th'^ 
other two channels, and not attempt the east channel to the left. 

8. Same — Bend in Rivbb — Sevehal Channels — Long Whistlb — Inspbctobs' 
Rule 5. 

A long whistle, gi ven in accordance with the inspectors' rule 5, " on approach- 
ing a bend in the river, " is no intimation, -where there are three equally avail- 
able channels around the bend, that the vessel giving it intends to take the 
channel to her own left, and such a whistle from a vessel, after passing 
Negro point with the ebb-tide, is not in practice so understood. 

4. Samb— Oasb Stated— Abobnding Boat not Bound to Wait. 

The tug K., with a heavy tow, came down the East river with the ebb-tide. 
Soon after rounding Negro point, and before reaching Hallett's point, she 
gave one long blast of her whistle, to which the steamer City of S., being 
then a few hundred yards below Hallett's point, and bound up through the 
east channel of Hell Gâte, replied with one. The tug rounded the point, and 
took the east channel, and the steamer being then in the same channel, and 
abreast of Flood rock, a collision followed between the latter and one of the 
boats in tow of the tug, for which both the steamer and tug were libeled, 
caused, as the court f ound, by the swing of the tide, which sets across the 
channel at the rate of six miles per hour. Held, that the tug was in f ault for 
taking the east channel, knowing that a steamer, having the right of way, 
was coming up through it; and especially so, as she was incumbered with a 
heavy tow; that the City of 8. had a right to assume that the tug would take 
one of the other channels; that she was not bound to wait below Flood rock 
to see which channel the tug would take, and that the enf orcement of such 
a rule of navigation in that région would tend to multiply collisions rather 
than to avert them; that the steamer did ail she safely could to avoid the col- 
lision, after the intention of the tug becameknown; and that the libel should 
theref ore be sustained as to the tug, and dismissed as to the steamer. 

In Admiralty. 

Carpenter & Mosher, for libelant. 

Wilcox, Adams d MaeMin, for the Springfîeld. 

Frank E. Blackwell, for the King. 

Brown, J. This libel was fiîled by the owner of the canal-boats T. 
M. Slaight and W. E. Wheeler to recover for the damages sustained 
by his boats through a collision with the steamer City of Springfield, 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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in Hell Gâte, between Flood rock and the Astoria shore, at aLout 
half past 4 o'clock in the afternoon of May 4, 1885. The canal- 
boats formed part of a tow of the steam-tug Edna B. King, bound 
westward, with the ebb-tide. 

The steamer City of Springfield was upon her usual trip eastward, 
bound from New York to Hartford. The King was a small tug, hav- 
ing only a 16-inch cylinder, coming from the Sound, with a scow in 
tow on her port side. At Flushing bay she found the tug-boat Pio- 
neer, with her shaffc broken, and drifting with the libelant's canal- 
boats along-side. The King thereupon undertook to tow thèse addi- 
tional boats to New York; and ail three were accordingly lashed 
along her starboard side. Shortly after rounding Negro point, which 
is about 500 yards to the eastward of Hallett's point, the King gave 
one long blast of her whistle, as required by the inspectors' rule 5, when 
approaching a bend in the river. The City of Springfield, being 
then a few hundred yards below Hallett's point, heard this long 
whistle, and, shortly after, gave one long blast, which was heard by 
the pilot of the King. The steamer had come up on the easterly side 
of Blackwell's island, and had passed near the shore at the Astoria 
ferry. Ahead of her was a transport with a railway float, which com- 
pelled the steamer to go under a slow bell, keeping fron 300 to 500 
feet astern of the float. To the eastward of Hallett's point there are 
buildings which, for the most part, obstruct the view across the land. 
The pilot of the King, at some distance to the eastward of Hallett's 
point, however, saw the steamer's smoke-stack across the land shortly 
after her long blast was given; that is, shortly after paasin'g Negro 
point. The King, after rounding Negro point, did not keep the mid- 
dle of the channel, but crossed over to the left towards the Long island 
shore, and ran along near that shore, before reaching Hallett's point. 
She endeavored to round close to the point, and to go through the east 
channel; and when from 100 to 200 yards below the point, the 
Slaight, which was the starboard boat in the tow, swung against the 
steamer, doing some damage, for which this suit was brought. 

The witnesses agrée that the collision was nearly abreast of Flood 
rock, or a little above ; but they differ entirely as to the part of the 
east channel in which the collision occurred. The steamer's witnesses 
allège that her port side, at the time of the collision, was only from 
25 to 100 feet from Flood rock. Many of the other witnesses state 
that the port side of the tow was only from 25 to 100 feet distant from 
the Astoria shore. The whole width of the east channel at this point 
is about 750 feet. The King and her tow were a little less than 100 
feet wide; the steamer was 73 feet beam by 290 feet long. 

I bave carefuUy considered the conflieting évidence, and am of opin- 
ion that the steamer, at the time of the collision, was to the westward 
of the central line of the east channel, rather than to the eastward of 
that line. It would be difficult and dangerous, if not whoUy imprac- 
ticable, for so large a steamer as the City of Springfield, going up 
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against the ebb, to round Hallett's point by going so near the Astoria 
shore as the witnesses of the libelant and the King allège. The ebb- 
tide runs around Hallett's point at the rate of about six knots, and 
the steamer's bows, on striking that swift current, would be so rap- 
idly carried to the westward as to render her for the time unmanage- 
able. Steamers never pursue that course ; but, for the reasons just 
stated, keep in the middle or westerly half of the east channel, so as 
to head the tide as they round the point. The pilot of the transport, 
■who was but a few hundred feet ahead, and bound westward for the 
Harlem river, testifies, moreover, that he went up about the middle of 
the east channel, and, just before the collision, looking astern through 
the clear water between the steamer and the tow, saw the light at the 
head of Blackwell's island in range. This would place the steamer 
in the westerly half of the channel, in accordanoe with the statement 
of her own witnesses, and with the usual custom, as well as with the 
natural probabilities of the case. The testimony of the King's wit- 
nesses as to her being so near Hallett's point is probably based upon 
their close run to Hallett's point as they rounded the point, about a 
minute before the collision. Flood rock is about 300 yards to the 
south-west of Hallett's point, and about 150 yards further down the 
channel. The tide, at the rate of six knots an hour, on turning the 
point, Bweeps downwards and across directly towards Flood rock, and 
renders navigation there very dangerous to tugs incumbered with heavy 
tows, even if there are no ascending vessels in the way. 

1. The King must be held in fault for this collision, on two grounds : 
First, for undertaking to go down the east channel on her own left, 
knowing that a steamer was coming up ; and, second, because her 
heavy tow, considering the moderate power of her engines, made the 
attempt to pass the steamer in that location more than usually dan- 
gerous. Had there been no other channel than the east channel avail- 
able to the tug, she would doubtless hâve had the right of way down, 
after having given the long blast of her whistle, because she was go- 
ing with the tide; and the steamer, going against the tide, would hâve 
been bound to wait below until the descending vessel had corne through 
the dangerous passage. The Galatea, 92 U. S. 439 ; The Marshall, 12 
Fed. Eep. 921. This rule is applied wherever the channel is so dan- 
gerous that two vessels ought not to attempt to pass each other in it. 
That is undoubtedly true of the east channel at Hell Gâte. But as 
the rule is founded upon necessity only, it cannot be justly applied 
where the descending beat has other channels available to her on her 
own right. In rivers or narrow straits the gênerai rule of navigation 
is to keep to the right, in the absence of any spécial reasons for a 
différent course. Such is the international rule. Holt, Eule Eoad, 
250. See International Eule as to Navigation of the Danube, 5 Des- 
jardins, Droit Corn. Mar. 43. From Hallett's point, besides the east 
channel, which is the course to the right for ascending boats, descend- 
ing boats hâve two other channels available, namely, the middle chan- 
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nel, and the westerly or main ship's channel, both of which were free 
to the tug in this case. It would beextremely onerous and unjust to 
ascending vessels to hold that a vessel descending with the tide, and 
having three ehannels open to her, could rightly cross over to the left 
side of the stream, and occupy the channel appropriate to ascending 
vessels, and eompel them to wait belowuntiï she had passed. Thia 
point was directly adjudicated in this court in the case of The City of 
Hartford, 7 Ben. 350, 354. There the schooner coming down through 
Hell Gâte with the ebb-tide, under circumstances quite similar to tho 
présent, unnecessarily took the east channel, collided with the steamer 
while she was upon the turn above Flood rock, and after she had 
changed her course in rounding about four points. Blatchfobd, J., 
in that case, says : 

"With the wind north-north-west, and the channel from Negro point to 
Hallett's point running about east-south-east and north-north-west, and the 
tide as it was, the schooner, before she starboarded and let her sbeet run off, 
must hâve been going substantially with the tide, without much aid from the 
wind, and, if not shaking, was hauled very close to the wind; and it ought 
to hâve been seen by the schooner that if the steam-boat should eome on, and 
the schooner should starboard to go down the east channel, the courses of the 
two vessels would be likely to cross each other, and in such proximity as to 
involve danger of collision. As it was apparent, therefore, that the steam- 
boat was not in the main ship-ehannel or in the middle channel, and as the 
schoonercouldequally well hâve gonedown either one of those two ehannels, 
1 think the schooner must be held in fault for not holding herself up to the 
wind, and refraining from starboarding and letting her sheet go, until she 
had gone by the steam-boat. As it was, she, in fact, crossed the bows of the 
steam-boat as the steam-boat was moving, in the only course and the only 
channel which the steam-boat could take. This maneuver of the schooner 
contributed to the collision, and for it the schooner must be held in fault." 

The steamer in that case was also held in fault, because she went 
on "with unabated speed," and did not stop as she might bave done, 
and allow the schooner to pass. 

In the présent case, the tug had ample notice that the steamer was 
coming up the east channel. The long whistle that the tug gave was 
no indication that she intended to take the east channel. The steamer 
could not assume that the tug was intending to take the east chan- 
nel, without sufficient notice to her, when the other two ehannels were 
equally available. The weight of évidence also is that the more usual 
practice for tugs with any considérable tows, upon tbe ebb-tide, is to 
take the main ship-channel or the middle channel ; and ail the wit- ■ 
nesses agrée that it is dangerous for vessels to attempt to pass each 
other in the east channel between Flood rock and the Astoria shore, 
on the ebb-tide. The fact, also, that the tug's tow was very cumber- 
some made her fault in taking the east channel the more gross. 

2. As I find upon the facts that the City of Springfield was in the 
westerly half of the east channel, wbere she had a right to be, and 
where it is customary for such vessels to go, the only questions as re- 
gards her are (1) whether she was bound to wait below Flood rock, 
v.26ï',no.3— 11 
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in order to see whether the tug coming down would take thé easfc 
ohannel; and (2) if not bound to wait, whether, after perceiving that 
the tug was coming down the east channel, the steamer did ail that 
•was obligatory upon her to avoid the collision. Upon the facts in the 
case I think that, as respects the last point, no fault can be attributed 
to the steamer. There was no notice by whistles or otherwise that 
the tug was intending to corne down the east channel until she had 
actually reached Hallett's point, where she gave two whistles. Even 
at that time it was in her power to go across by way of the middle 
channel; by her two whistles and almost immédiate tum she indi- 
cated her intention to corne down the east channel. At that time the 
steamer was already abreast of Flood rock. The steamer was pre- 
viously going as slow as practieable, and at once stopped. She also 
reversed her eugines. At the time of the collisiop she was not mov- 
ing ahead by land, but only holding her own against the tide. Con- 
sidering the swiftness of the tide, and its strong set towards Flood 
rock, the steamer, in* my judgment, did ail that was safe for her to 
do, under the cirpumstances, to avoid collision. Had she backed'in 
the water, she would hâve run the danger of a far more disastrous 
stranding upon Flood rock. 

As I bave already said, there is no gênerai rule of navigation 
which would require the steamer, coming up against the tide through 
this dangerous channel, to stop and wait below until a vessel com- 
ing down with the tide, and under circumstances like the présent, has 
passed. Other channels being available to the descending vessel, the 
vessel going up, and in the ohannel on her own right hand, bas the right 
to assume that the other vessel will keep to her right, and take one 
of the other channels. But if the vessel bound up has notice or 
can perçoive that the descending boat is actually coming through the 
channel that belongs to the former, the ascending steamer, though 
she really has the right of way, is bound to yield that right, and to 
wait, in order to avoid the obvious risk of collision. The Colonibia, 
25 Fed. Eep. 84é, and cases cited. So, hère, vessels going up through 
the aasfc channel on the ebb-tide hâve the right to assume, in the ab- 
sence of any indication to the contrary, that descending steamers will 
keep to the right, and pass through one of the other two channels, 
and not attempt the east channel — First, because the east channel is 
the right-hand channel for ascending boats, and by custom belongs 
to them; secondly,heaa\ise, by the universal rule of the road in such 
cases, a steamer coming in the opposite direction should also keep to 
the right. A steamer going east, in the absence of any indication to 
the contrary, has a right, therefore, to assume that vessels coming 
down will not attempt to take the east channel while there is a boat 
going up, and has a right, therefore, to proceed on her way without 
stopping. 

I am persuaded, moreover, that the contrary rule would greatly in- 
crease the dangers of navigation through this narrow and rapid chan- 
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nel. If steamers going east were bound to wait below from the mo-. 
ment they heard one long whistle from a steamer af ter rounding Negro 
point, this would practically be an invitation to steamers cotaing down 
to take the east channel; and this would soon ripen into a customary 
right to this course. Vessels often come down with the ebb-tide in 
rapid succession. If the steamer below must wait for one to pass, 
she must wait for ail. While thus waiting, and in the busy traffic 
that is often found there, ascending vessels would at times accumu- 
late below, among and between which ail the vessels coming down 
with the rapid tide through the east channel would be obliged to 
thread their way; and in the swift and crossing tide, and with corn- 
paratively small headway through the water, the exact course of the 
descending vessels could not be accurately foreseen. No rule of navi- 
gation, it seems to me, could be more onerous upou ascending steam- 
ers, or biore dangerous in its probable results to ail concerned, than 
such a one. 

In this case no signal except the one long whistle was given by the 
tng until the steamer had already reached Flood rock, where she 
could not safely back. The long whistle was no indication that the 
tug would take the east channel, because there were two other chan- 
nels available to her, on her own right hand around the bend. In 
practice such a whistle is not understood as any indication of an in- 
tent to take the east channel. The tug, knowing that a steamer was 
coming up, was bound to take one of the other channels. Under such 
circumstances I cannot hold the steamer bound to hâve waited be- 
low, merely to see whether the tug would violate her obligation to 
take one of the other two channels. Before the reef off Hallett's point 
was blasted away some years since, the custom was well settled that 
tugs with tows, coming down with the tide, must take one of the other 
channels. Since this reef was blasted off, and the channel round 
Hallett's point widened by several hundred feet, the évidence seems 
to show that a practice bas sprung up, to some extent, for tugs to 
take the east channel, keeping on the east side, out of the way of as- 
cending steamers. It is manifest that there is more or less danger 
always attending thèse maneuvers ; and even if they pass safely round 
Hallett's point, they are obliged, a little below, to cross the bows of 
steamers that are frequently coming up on the easterly side of Black- 
well's island. The saving of time by taking the east channel is at 
most not over two or three minutes. There is no reasonable excuse 
for descending tugs thus to incur a risk of collision whenever vessels 
coming up are in sight before rounding Hallett's point. Such navi- 
gation must be held to be at the péril of the vessels that choose it; 
and no encouragement should be afforded it by holding that steamers 
going up should anticipate any such navigation on the part of de- 
scending steamers, or should invite it, by waiting for it, except upon 
a clear agreement by mutually assenting signais. It is to be hoped 
that the récent blasting of Flood rock and the adjacent reefs will 
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prove effectuai in removing the obstructions that hâve bo long made 
that passage dangeroua. 

The libel is dismissed, with costs, as respects the City of Spring- 
£eld; and the libelant is entitled to a decree against the Edua B. 
Tiing, with costs. 



Law V. Bakee and others.' 

{District Court, If. JD. Illinois. January 4, 1886.) 

t. CoLLiBioN— Management op Vessbls in Tow. 

. A tow was made up as follows: Libelant's schooner next to and astern of 
the tug; aatern of the libelant, a second schooner; and astern of ail, a third, 
that of the respondents. The distance between the stern of the flrsfand the 
bow of the last schooner was about 1,200 feet. Each schooner had some por- 
tion of her sail set, but as the wind was light and ahead, the sails of ail were 
trimmed fiât aft. A squall came up, and with it the wind increaaed and 
shifted, coming ont on the starboard quarter of each of the vesaels. Libel- 
ant's vessel, by reason of the f act that her head-sails were down and her af ter- 
sails set, was ïorced up in the direction of the wind, but was prevented from 
going around by a counter-force, that of the hawsers, by which her bow was 
secured to the tug, and her stern to the second schooner in the tow, the latter 
vessel having in the mean while, in conséquence of the squall, left her orig- 
inal position astern of the libelant, and had ranged up on her (the libelant's) 
port side. The third schooner, that of the respondents, was caat adrift by the 
second, and collided with the flrst. IleM that, under the circumstances of 
the case, the collision was caused by no fault of the respondents, but by the 
négligence of the libelant, in having the vessel under after-sail only, whereby 
she became unmanageable. 

S. SaME— LOOKOUT. 

Jleld, that the collision having been caused by the négligence of the libel- 
ant, the temporary absence of the respondents' lookout, not having contrib- 
uted thereto, was immaterial. 
8. Same— Crbdibilitt op Tbstimont. 

Heîd, that the credibility of the testimony of libelant's crew with regard to 
the movements of respondents' vessel is much weakened by the f act that they 
were panic-stricken, and took to their boats as soon as respondents' vessel 
was seen heading towards them. 

In Admiralty. 

W. H. Condon, for libelant. 

Robert Rae and G. E. Kremer, for respondents. 

BiiODGETT, J. The libelant, as owner of the schooner Lizzie Law, 
seeks to recover damages sustained by the Law from a collision which 
occurred on the waters of Lake Huron on the night of June 8, 1882, 
between said schooner and the schooner E. B. Hayes, owned by re- 
spondents. The admitted facts are that on the night in question the 
tug John Martin was proceeding down Lake Huron with the schoon- 
ers Lizzie Law, W. S. Crossthwaite, and E. B. Hayes in tow, in the 
order named. The course of the tug was about S. by E., and the 
wind about dead ahead, when the wind shifted to N. N. W., and a 

*Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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squall came up, which resulted in putting the Hayes and Law into 
Buch positions relative to each other as to cause the collision. 

It is claimed on the part of the libelant that the collision was caused 
"by négligence on the part of the Hayes in not having a sufïicient 
watch on deck to properly handie her in the squall ; that the sails 
carried by the Hayes before the squalLcame up should hâve been 
takenin before the squall struck; that the Hayes, when struck by the 
squall, changed her course, and went off to the westward, and then 
changed her course to the eastward, and ran into the Law, as the 
Law was foUowing astern of the tug; that the Hayes had no proper 
lookout; and that the collision occurred by reason of thèse changes 
of course, insufficient watch on deck, and want of proper lookout on 
the part of the Hayes. 

The case was referred to the commissioner, who heard the proof, 
andfinds byhis report that the Hayes was at fault, and that respond- 
ents, her owners, are liable for the damages sustained by the Law. 
To thèse findings of the commissioner the resppndents hâve excepted, 
and the questions of f aet before the commissioner hâve been reargued. 

The proof shows that the night was pleasant up to about half past 
10 o'clock, with but little wind, and that from nearly the same direc- 
tion in which the tug with her tows was running, — that is, about S., 
or S. by E. ; that ail the schooners in the tow had a part of their 
sails set, but trimmed flat aft, so as not to impede the tug ; that the 
Law was towed directly astern of the tug, with about 500 feet of line; 
the Crossthwaite, directly astern of the Law, with about the same 
length of line ; and the Hayes, with about the same line, astern of the 
Crossthwaite. The Crossthwaite being about 200 feet long, the dis- 
tance between the stern of the Law and the bow of the Hayes would 
be about 1,200 feet. 

It is difficult to détermine from the proof, with even approximate 
certainty, Just how much warning the officers and crew in charge of 
the decks of thèse vessels had of the approach of the squall. But it 
Bufficiently appears that there wàs some warning or indications of a 
thunder storm gathering in the north-west, and the crews of ail the 
vessels seem to hâve done something towards taking in part of their 
sails. Ail agrée that the squall was of very brief duration, and not 
very heavy or dangerous at any time. It seems undisputed, also, 
that the Crossthwaite ran up and passed the Law on the Law's port 
side, so that at the time of the collision the Law lay off the starboard 
side of the Crossthwaite. 

It is contended on the part of the respondents that when the squall 
struck them, the Law had taken down her forward sails, leaving her 
after-sails up, or part of them, so that when struck by the squall 
from N. W. or N. N. W., she broached to, or came up towards the wind 
Bo as to lie directly athwart the course of the Hayes, thereby causing 
the collision before the course of the Hayes could be sufiSciently 
changed to avoid it. A careful study of the testimony satisfies me 
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that the head-sails of the Law were taken in, and the mainsail and 
part of her mizzen were up when the squall struck lier, and that with 
thèse sails trimmed flat aft, and the squall coming from N. W. or N. 
N. W., the Law would naturally broach to or corne up to the wind, 
the only force to prevent her from coming clear around being her tow- 
line attached to the tug ; and with the Crossthwaite off to the eaatward 
or port aide, her tow Une would naturally help to hold the Law in 
this position, — ^that of lying nearly broadside to the wind. The proof 
from the tug is, to my mind, quite conclusive that the Law did broach 
to, as is contended on the part of the respondent; and that, while she 
lay thus broached to, the lookout of the Hayes, when from 300 to 
400 feet from her, saw her position, when the wheelof the Hayes was 
put to starboard for the purpose of keeping off and passing under the 
Law's stern, but they were too near to make this maneuver success- 
ful, and the collision occurred. 

As to the alleged négligence on the part of the Hayes, the proof 
satisfied me that her head-sails were up and that her mainsail had 
been taken in before the squall struck her. With her sails in this 
position, she could not hâve gone off to the westward by the action 
of a N. W. or N. N. W. wind, unless her wheel has been put hard 
over to port, whieh was not done; that is, ail the affirmative proof is 
that it was not done, nor ordered to be done, and there was no oc- 
casion for giving any such order. The proper thing for the Hayes 
to do under the circumstances was to follow, as nearly as she could, 
in the line of the other tows ahead of her, and this the officer of 
her deek and her wheelsman testify they endeavored to do ; that is, 
they kept their course. For some unexplained reason the line of 
the Hayes was cast off from the Crossthwaite, but I do not see that 
this in any way affected or brought on the collision. Probably when 
the officer in command of the Crossthwaite saw that he must change 
his vessel's course to avoid the Law, which had broached to ahead of 
him, he also thought the line of the Hayes would embarrass him in 
swinging clear of the Law, and cast it off for that reason ; but this is 
mère conjecture, as neither party deemed the matter of conséquence 
enough to prove or attempt to prove why it was done. 

As I gather the facts from the testimony, it seems impropable to 
me that Capt. Leith, of the Law, could hâve seen the Hayes off 1,000 
feet to the westward of him, and then seen her change her course, 
and corne stem on towards the broadside of the Law. It seems to me 
much more probable that the Law lay broached to in the pathway of 
the Hayes, and while her officers and crew were engaged in their effort 
to get her mizzen and main sails down, without being conscious of 
the direction in which the Law was heading, they saw the Hayes com- 
ing directly towards their broadside. If the Law had been heading 
to the south, as she was when struck by the squall, the Hayes must 
hâve been coming from the westward to bave been seen coming directly 
toward the Law's broadside ; but if the Law had broached to, as I 
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conclu de she did, then the Hayes, without change of course, would be 
seen coming stem on to the Law's broadside. 

The reliability of the testimony from the deck of the Law is mucb 
shaken, to my mind, by the fact that as soon as the Hayes was seen 
heading for the Law, her officers and crew took to their boats ; and 
when the collision occurred, there was no one on the Law except a 
seaman who had been sent to the mizzen cross-trees to loosen the 
mizzen halyards that had got fouled there. The fact that thèse men 
fled 80 precipitately on the first appearance of danger certainly very 
much weakens their reliability as witnesses as to what took place, 
either on their ship or on the Hayes. 

I therefore eonclude that, at the time the collision occurred, the 
Law lay broached to in the course of the Hayes, and was held nearly 
stationary there by the action of the Unes from her bow to the tug, 
and from her stern to the Crossthwaite, and that her broaching to was 
in conséquence of the bad iJeamanship of her crew in taking ofP her 
jibs, and leaving on her mainsail and mizzen. AU the proof concurs 
that the wind shifted to the north-west before the squall came up. A 
thunder shower was gathering in the north-west, and the prémonition 
therefore was that if there was an increase of wind, it would be from 
that direction, and any seaman ought to hâve known that by taking 
off his jibs and other forward sails, he was putting his ship in an un- 
manageable condition, and ail the testimony agrées that if the Law's 
head-sails were up, and her after-sails down, she would hâve been 
unmanagable, and would hâve broached to. 

It is also urged that the want of a proper lookout on the Hayes con- 
tributed to this collision. The proof shows that the watch on deck 
consisted of the second mate, Wilson, and the wheelsman, and that 
Wilson acted as lookout. In a quiet night sueh as the proof shows 
this to bave been, this would seem to hâve been a sufi&cient watch for 
a vessel in tow of a tug, as the Hayes wasi The captain of the Hayes 
was disabled by a sprained or broken ankle, and as soon as the weather 
became threatening, the first mate was called, who came at once on 
deck, and he and the second mate lowered the mainsail, and it was 
fully down five to ten minutes before the squall struck her. As soon 
as the mainsail was down, Lawson, the mate, went forward as look- 
out, and remained there till the collision occurred, the second mate 
remaining near the wheelsman; and when the order to starboard the 
wheel came from the mate on his sighting the Law broadside to ahead 
of him, Wilson helped the wheelsman to promptly exécute the order. 
I cannot see what could bave been done by more men, if they had 
been on deck, than was done by thèse towards averting the collision. 
The movement of the Hayes through the water was probably acceler- 
ated by the wind, and the Law was seen by Lawson, acting as look- 
out, as soon as the mist or fog would allow, and more men on deck 
would not bave seen her sooner. The Hayes was a logy, duU sailor, 
that did not respond promptly to her wheel, but not to such an ex- 



168 FEDERAL EEPOETEE. 

tent as to make her a dangerous vessel towards others in a tow that 
was properly handled. 

It is true that for a few moments while the second mate was eall- 
ing the first mate, and while they were taking in the mainsail, the 
Hayes had no lookout; but this, it must be remembered, was before 
the squall struck her, and while ail the vessels were in control of the 
tug, and in their proper places. With the squall, there seems, from 
the proof, to hâve corne a blinding mist or fog, which.momentarily 
shut thèse vessels off from sight of each other; and when this fog or 
mist passed by with the squall that brought it, the witnesses from 
the Crossthwaite and the tug saw the Law lying with her head to the 
westward of her, and the Hayes was approaching her from the direc- 
tion in which the tow had been running, and the collision occurred. 
If the Law had not been broached to, it would seem hardly possible 
that the two vessels would bave collided. What the testimony shows 
as to the sailing and handling qualities of the Hayes confirms me in 
the conviction that she did not shoot oiï to the west in a tangent 
from her regular course, and then as quickly change and corne back 
towards the east, and collide with the Law, but her very dullness 
would hâve helped to keep her in place upon her course ; while the 
Law, being a quick handler and carrying a large amount of sail for 
her size, would, with her head-sails off, and her after-sails set, come 
up in spite of her rudder by the action of the wind from the north- 
west. It therefore seems to me that no such fault can be properly 
charged to the Hayes as contributed directly to bring about this col- 
lision, and I feel compelled to sustain the exceptions to the commis- 
sioner's report, and to find the respondents in no way at fault for 
the damages sustained by the Law. 

I may add that it seems to me the commissioner arrived at his con- 
clusions by placing an undue weight upon the mère opinions of the 
witness Wilson, the second mate of the Hayes. When this witness 
testifies as to facts within his knowledge, he seems to me usually in- 
telligent and accurate ; but when he attempts to express his opinions 
as to whether the deck of the Hayes had a sufficient complément of 
men to insure her safe navigation, those opinions seem colored with 
some peculiar views of his own as to the number of seamen that every 
vessel ought by law to be compelled to carry. The commissioner bas 
also attached, as it seems to me, undue weight to the statement of 
Fitzsimmons, one of the mates of the Law, that the mainsail of the 
Hayes was up when he came on deck, just before the collision. As 
this witness had no better opportunities for knowing this fact than 
several others who bave that testified it was down, the mère fact that 
the déposition of this witness, which was taken by respondents after 
libelant had failed to take it, should not, as it seems to me, endue 
his testimony with any more character for truthfulness than if it had 
been taken by the libelants. In fact, I cannot see that the question 
whether the Hayes' mainsail was up or down is controiling; as, with 
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fl.ll her forward sails set, the mainsail alone, without aid from the 
rudder, would not hâve caused her to run off to the westward, as de- 
scribed by the eaptain of the Law. 

I regret to be compelled to overrule the finding of the eommis- 
Bioner, as no one more fully than myself appréciâtes his painstaking 
analysis of testimony, and his usually accurate conclusions as to the 
facts of a case. The exceptions are sustained. The finding will 
therefore be that the collision did not occur by reason of the fault of 
those in charge of the Hayes, and the libel dismissed. 



In re Pétition of Vessbl Owners' Towino Go., to Limit its Lia- 

bility, etc.* 

{District Goyrt, N. D. lUinois. January 6, 1886.) 

Shipb and Shtpping — Limitbd Liabilitt of Vessel Owneks — Section 4388i 
Bev. St., Constbubd. 

A vessel must be engaged in interstate or foreign commerce to entitle her 
owners to claim a limited liability. A tug engaged in towing, into the waters 
and ports of other states, vessels engaged in interstate commerce is as mucli 
engaged in such commerce as are the vessels themselves. The purpose of the 
act was to limit the liability of the vessel owner, and it applies to any damage 
done by the vessel, irrespective of the locality of the thing injured, if there 
be no fault or privity on the part of the owner or owners of the vessel. 

In Admiralty. On exceptions to commissioner's report. 

Schuyler é Kremer, for petitioner, the Vessel Owners' Towing Com- 
pany. 

F. M. Williams and M. St. G. Thomas, for Chalifoux. 

J. J. Flannery, for Murphy. 

Shufeldt <è Westover, for Hanson. 

Clarence Knight, City Atty., for the City of Chicago. 

W. H. Condon, for Clifford and Mary and James Foley. 

Blodgett, j. This is a pétition of the Vessel Owners' Towing 
Company for limitation of liability, as owner of the tug Thomas 
Hood, for a collision with the west abatment of the Adams-street 
bridge, on September 28, 1883, by the schooner David Vance whilô 
in tow of said tug. The resuit of the collision was the fall of a sec- 
tion of the Adams-street viaduct, resting on the abutment, and 
injuries were sustained by the city of Chicago, as the owner of the 
abutment and viaduct, and by persons and property upon the via- 
duct at the time of its fall. This pétition is âled under the act of 
congress passed March 3, 1851, to limit the liability of ship-owners, 
etc. The défense is that the tug was not engaged in interstate or 
foreign commerce, and was not, therefore, entitled to the benefit of 
the act. 

»Eeported by Théodore M. Etting, Esq., of the Phlladelphia bar. 
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From the évidence presented, two questions arise : First. Is the 
Hood such a vessel as entitles her owner to the benefit of the act of 
congress which limita the liability of the owner to the value of the 
vessel and her freight then pending? Second. Is the liability of 
petitioner for the damages in question such a liability as comea 
■within the provisions of the law invoked; the abutment and viaduct 
not being in the waters of Chicago river, but upon the bank of the 
river adjoining the water ? 

As to the first question. The act of March 3, 1851, (section 4283, 
Eev. St.,) provides that the owner of a vessel shall not be liable for 
any loss, damage, or injury by collision, or for any act, matter, or 
thing, loss, damage, or forfeiture done, occasioned, or incurred, without 
the privity or knowledgeof such owner, beyond the value of his inter- 
est in such vessel and her freight, then pending; and while the act 
does not, by its terms, limit its opération to vessels engaged in Inter- 
state or foreign conimerce, undoubtedly the power of congress to 
legialate on the subject is to be found only in the provisions of sec- 
tion 8, art. 1, of the constitution, which authorizes it "to regulate 
commerce with foreign nations and among the several states;" and 
if the tug in question is not a vessel employed in the business of 
interstate or foreign commerce, then she is not within the terms of 
the act of congress, and her owners cannot claim the benefit of its 
provision. While this tug does not herself carry freight or passen- 
gers, the subject of interstate and foreign commerce, the facts, as 
found by the commissioner, show that her employment consists al- 
most whoUy in towing into and out of the Chicago harbor, and upon 
the waters of Lake Michigan, vessels that are engaged in such com- 
merce, and that her voyages in such employment often take her from 
Chicago, her home port, into the waters and ports of other states, and 
it seems very clear that, as an indispensable aid and adjunct to such 
vessels, she may be said to be employed in such commerce, and, 
while towing the grain, lumber, and coal laden vessels which ply 
between the port of Chicago and other ports upon the Great Lakes, 
this tug is as much engaged in commerce as the vessels themselves; 
and in the présent mode of doing business, — especially through the 
agency of sail-vessels employed upon thèse lakes, — the tug-boat is 
as much a part of the commercial marine as the vessels in whose 
huUs the cargoes are actually carried. From the nature of her em- 
ployment, this tug seems to corne within the principle of the law 
invoked. She, in pursuit of her business, is subject to ail the risks 
and périls of the sea incident to a commercial vessel, especially to 
risks of collision and explosion. Her owner takes the same risk that 
she may, by coUiding with another vessel, through the neglect or 
want of skill of the pilot or other employés, or by explosion, through 
the négligence or incompetency of an engineer, incur a heavy lia- 
bility for damages, that is taken by the owners of vessels that ply 
from port to port upon the errands of interstate or foreign commerce. 
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Therefore it seems she is clearly within the spirit and scope of the 
act of congress. The suprême court bas said that "the object of this 
actwas to encourage the building of shipa;" by saying, in effect, that 
the "only risk of the owner should be his investment in the ship." 
And why ought not this rule to extend to a man who builds a tug-boat 
used in commerce, as well as to the ship that carries the commod- 
ities in her hold ? 

As to the second question. It is conceded that if a towing tug, like 
the Hood, be a vessel witbin the scope of the law, and she had done 
damage, without the privity of her owner, while upon the waters of 
the Chicago river, to any vessel or property floating upon the river, 
the owner would not be liable beyond her value ; but it is contended 
that as the thing damaged was not upon the river, and did not per- 
tain to commerce, such damage does not fall within the intent of the 
law. The terms of the act, however, are very broad: "For any loss, 
damage, or injury by collision, or for any act, matter, or thing lost, 
damage, or forfeiture done, oecasioned, or incurred without the priv- 
ity or knowledge of the owner," the owner shall only be liable to 
the extent of the value of his interest in the vessel and freight pend- 
ing. But the situation of docks, walls of warehouses, and bridge 
abutments, arising up from the water's edge renders collisions with 
them not only possible, but probable, and constitutes one of the périls 
of navigation while vessels are upon the waters of rivera or harbors. 
A steamer, for instance, is liable to explode at a dock in a barbor, 
and injure persons and property on the land to a far greater amount 
than her value ; or a tug is liable to so handle her tow as to cause 
her to coUide with the walls of a warehouse, or building, or bridge 
structure adjacent to the water's edge. 

It seems to me the purpose of the act was to limit the liability of 
the owner as to any damage his vessel should do without his privity 
or knowledge whether the person or thing damaged was upon the 
water or the land, as the risk of damaging things upon the land, 
especially with a steam-vessel, is as great as that of damaging things 
upon the water. 

The commissioner's report is therefore approved, and a deoree will 
be entered limitiug the liability of the petitioner to the value of thô 
tug. 



172 FSDEBAL BBFOBTEB. 



In rc Pétition of Vbsbbl Ownees' Towing Co., to Limit its Lîability, 

etc.* 

{Bistrid Court, N. D. Illinois. May 37, 1884.] 

Ships Ain) Shippins — Limited Lîability op Vessbl Ownbbs— Section 4283, 

ReT. St., CONSTBilBD. 

Congress having, in express terma, limited the liability of vessel owners, 
the protection of the statute may be invoked, notwithstanding the fact that 
the thing injured is situated on land, if the damage in question be occasioned 
by the vessel, and without any fault or privity on the part of her owner or 
owners. The Plymouth, 3 Wall. 20, distinguished. 

In Admiralty. On demurror. 

Schuyler é Kremer, for petitioner, the Vessel Owners' Towing Com- 
pany. 

F. M. Williams and M. St. Û. Thomas, for Chalifoux. 

J. J. Flannery, for Murphy. 

Shufddt é Westover, for Hanson. 

Cla/rence Knight, City Atty., for the City of Chicago. 

W. H. Condon, for Clifford and Mary and Jamea Foley. 

BiiODGETT, J. This is a pétition by the Vessel Owners' Towing 
Company, as owners of the tug Thomas Hood, for a limitation of lia- 
bility under the provisions of section 4283 of tbe Eevised Statutes, 
by reason of certain injuries committed by the tug, as is alleged, 
without the fault or privity of petitioner. 

It appears f rom the pétition that the tug is employed upon the waters 
of the Chicago river and Chicago harbor and vioinity as a towing 
tug, and that in that capacity, on the twenty-eighth of September 
last, this tug took in tow the schooner David Vance to tow her from 
some point near Wells-street bridge to an elevator near Sixteenth 
street, on the south branch of the Chicago river, and while so in tow 
of the tug the schooner struck the abutment of the Adams-street via- 
duet at the Adams-street bridge, and broke il; down, and caused a 
portion of the viaduct to fall, thereby damaging, not only the via- 
duct, but several persons and some property on the viaduct at the 
time. One of the persons who bas been cited to show cause why a 
decree of limitation of liability should not be entered is J. D, Chali- 
foux, who bas demurred to the pétition upon the ground that it does 
not show a case coming within the provisions of the section in ques- 
tion. 

The question is an anomalous one. The connsel for respondent, 
in their brief, seem to rely mainly on the Case of the Plymouth, re- 
ported in 3 Wall. 20. This case was where a steamer lying along- 
side a dock in this city took fire, and the fire communicated to the 
packing-house of Hough & Co., and destroyed it. A libel m personam, 
against the owners of the steamer, was filed by Hough & Co., to re- 

•Keported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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cover damages by reason of the burning of tbeir warehouse, on the 
ground that it was a marine tort. The case was first heard before 
Judge Dkummond, then district judge, who held that an injury by a 
ship or vessel to anything upon land was not a marine tort, and there- 
fore admiralty had no jurisdiction in the premises. This case was 
affirmed by Mr. Justice Davis, sitting as circuit judge, and subse- 
quently by the suprême court. It differs from the case now before 
me, in this : the only question there was whether that was a marine 
tort, and therefore within admiralty jurisdiction; but this case is 
essentially différent in principle. It is upon a spécial statuts limit- 
ing the liability of ship-owners for damages done by their vessel. 
The section under which it is brought reads as follows : 

Sec. 4283. "The liability of the owner of any vessel for any embezzle- 
ment, loss, or destruction by any person of any property, goods, or merchan- 
dise, shipped or put on board of such vessel, or for any loss, damage, or in- 
jury by collision, or for any act, matter, or tliing lost, damage or forfeiture 
oecasioned or incurred without the privity or Isnowledge of such owner or 
owners, shall in no case exceed the amount or value of the interest pf such 
owner in such vessel and her freight then pending." 

It appears from the pétition that this schooner, while in tow of the 
:ug, was, without the fault or privity of petitioner, so negligently or 
carelessly handled by the tug, that she struck the viaduct of the 
Adams-street bridge, damaging the viaduct to some estent, and per- 
sons and property thereon, and that the aggregate of the damage to 
the viaduct, property, and persons exceeds the value of the tug. It 
is claimed, as the property injured was upon the land, and the 
offending thing upon the water, that the injury is not one contem- 
pîated by the act; but the language of the statute is very broad, and 
the suprême court has several times iuterpreted the purpose of con- 
gress in passing this act, which was to encourage the building of ships, 
and to encourage commerce by giving to those who should build ships 
the assurance that they can only be made liable to the extent of the 
venture made in their ships; that if a man builds a ship for the pur- 
poses of commerce, equips and mans it in a proper manner, and 
sends it about the business of commerce, he shall only be liable to 
the extent of his investment in that property, unless the injury shall 
be oecasioned by his privity or neglect. In entering the harbors of 
the lakes, and also upon the seaboard, vessels propelled by steam 
corne in close proximity to the land ; and suppose a steam-ship, 
properly built and equipped, explodes her boiler by the carelessness 
of the engineer, the boiler having been properly constructed so far 
as the owner is concerned, in the vicinity of a large warehouse, 
thereby causing its destruction, through the négligence of the parties 
in charge of the ship, is the owner of the ship to be held responsible, 
in the light of this act, for the destruction thereby oecasioned?, The 
injury would seem to be such as would come within the language of 
the statute, and although the question is a new one, and haa not 
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been yet directly adjtidicateâ upon, I aîn of opinion that the case 
made by the pétition cornes within the provisions of the statute, and 
entitles the petitioner to relief. The démarrer is therefore over- 
ruled. 



The Young Amebioa.* 

Gallaghee V. The Yocng Ameeioa, etc. 

(District Court, 8. D. New York. January 21, 1886.) 

1. TowAGE— IcH IN Channbl— TuG FoBCED TO Shobb — Stbanding of Caitai;- 

BoAT— BuBDEN op Phoof— Négligence. 

The tug Y. A. came from Perth Amboy to New York, around the southem 
shore of Staten island, towing a fleet of canal-boats, among which was libel- 
ant'B beat, B. On coming through the lower bay she met a large fleld of ice, 
which forced her to the extrême westerly side of the channel, where the B. 
struck on a rock. Iléld, that the tug was liable only for want of care, under 
the circumstances that she met; that the burdenof proof was on the libelant; 
and that, on the évidence, the stranding was not caused by the tugj's négli- 
gence. 

2. Samb— Abandonment of Whbck — Subséquent Possession by Wbecebbs — 

DispuTBD AuTHORrrr—lNOBBASED Damage — Indepbndbnt Causes — Dam- 
ages DiVIDBD. 

After the accident, the tug came on to New York with the remainderof the 
fleet, leaving no one in charge of the B. Aid being subsequently sent, the 
canal-boat was found in the possession of wreckers, and, owing to the dis- 
puted authority, and the difflculties and delays arising from it, she became al- 
most a total loss. The évidence indicated that but from this interférence the 
loss would hâve been greatly lessened. Held, that it was the tug's duty, hav- 
ing the custody of the canal-boat, to hâve made ail necessary arrangements 
bef ore leaving her to prevent her falling into the hands of third persons un- 
der color of authority. Not having done so, and it being impossible to dé- 
termine with exactness how much of the whole loss was attributable to the 
original stranding, and how much to the subséquent want of protection, held, 
the damages should be divided. 

In Admiralty. 

Hyland de Zabriskie, for libelant. 

Wilcox, Adatns ce Macklin, for claimanta. 

Brown, J. The libelant was the owner of the canal-boat Beakly, 
which was one of 24 boats forming a flotilla, composed of six tiers, 
of four boats in a tier, in tow of the steam-tug Young America, upon 
a hawser. The libelant's boat was the outer boat on the port side of 
the fourth tier. On the twelfth of Pebruary, 1886, the Young Amer- 
ica started from Perth Amboy to tow the fleet to New York. Pind- 
ing the Kills choked with ice, and impassable, she came through the 
lower bay, along the southern shore of Staten island. After passing 
between the Can and Spar buoys, about hàlf a mile below the Nar- 
rowB, she met, as her witnesses allège, a large fleld of ice coming up 

lEeportedby Edward G. Benedici, Esq., of the New York bar. 
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from the bay wîtb the flood-tide. By this ice, and the set of the flood- 
tide towards the Staten island shore, as they allège, the fleet was 
crowded to the extrême westerly side of the channel, so that the libelr 
ant's boat, when about opposite Fort Wadsworth, in the narrowest part 
of the strait, struck upon a rock, and subsequently becanie nearly a 
total loss. This libel was filed to recover the damages. 

The witnesses for the libelant allège that there was little or no ice to 
obstruct the course of the tug. On their part it is olaimed that the 
accident arose througb the inexpérience of the pilot, and bis volun- 
tary sélection of the westerly shore ; and that he ran upon the l'ocks 
because he mistook bis proper course, and passed too near Fort Wads- 
worth. A number of witnesses on the part of the libelant state that 
there was no ice. It is also urged that the tide was no longer run- 
ning âood at the time of the accident, which was after dark, and 
about 6 : 30 p. m. The évidence as to the précise time, ho;«rever, is 
not 80 certain as to admit of any reliance upon the arguments founded 
upon a supposed change of the tide. -, 

There is no évidence in the case of snob circumstances existing at 
the time the fleet set out from Perth Amboy as would make the tug 
chargeable with négligence for starting out, and undertaking to bring 
up the tow. She is liable, therefore, only upon proof of want of 
suitable care and skill under the circumstances that she met. The 
burden of proof to show négligence is upon the libelant. I bave 
carefully considered the testimony of the numerous witnesses in 
the case. I find it impossible to hold that the libelant makes out, 
by any prépondérance of proof, that the course througb the Narrows 
was free from ice. On the contrary, I must hold that the prépon- 
dérance of proof is the other way, and that the tow was crowded in 
towards the shore, as the claimants' witnesses allège. Most of the 
witnesses for the libelant were not discharging any duties that re- 
quired them to observe carefully as to the existence of ice; muph less 
to navigate with référence to it. It was a cold night. They were 
going in and out of their cabins, and they were not in a situation 
that would naturally direct their attention specially to the conditions 
with which the tug had to contend. There was no ice on the port 
side, where the libelant was. What ice there was, was on the oppo- 
site side of the tow, some 60 feet distant from him, and it was dark. 
Tûe évidence on the part of the witnesses for the tug is so minute 
and detailed that their story cannot be discredited, without assum- 
ing on their part gross fabrication and perjury. Their statements 
are also confirmed in some measure by the évidence from a steamer 
that went down the bay the same night, and encountered so much ice 
in the same place that she was obliged to put baok. The faet that 
another tug a quarter of a mile or a half mile ahead escaped, is not 
inconsistent with the claimants' story. Their évidence shows that, 
during a period of from 20 minutes to half an hour, their powerful 
tug was pulling almost directly to the eastward away from the shore, 
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and that the helper tng went three times around the tow trying to 
break or loosen the ice. I cannot find any omission of duty or skill 
«nder the circumstanees ; and I must hold, therefore, that the tug is 
not answerable as for any négligence in causing the libelant's boat to 
strike upon the rock. 

The évidence shows, however, that after she had struek and at- 
tempts had been made by the helper tug to pump her out, so that 
she might be towed away, she w'as left without any persons in charge ; 
and that afterwards some persons upon the shore, claimingauthority 
as wreckers, took possession of the boat, and prevented the claimants 
from again resuming possession and raising her, as they attempted 
to do, with a wrecking-boat sent down for that purpose; and that, in 
conséquence of this disputed authority, and the difficulties and delays 
arising from it, the libelant's boat beeame a wreck. The évidence 
indicates pretty clearly that but for this interférence the boat might 
bave been raised, and the loss very greatly lessened. I think it was 
the claimants' duty, having the custody and charge of the libelant's 
boat, to hâve made ail necessary arrangements before leaving her to 
pirevent her from falling into the hands of third persons under color 
of authority. The libelant was not in charge of her, and he had no 
power to do anything for her protection. It was in the power of the 
claimants; and, as I hâve said, the boat was in their custody. They 
must be held answerable, therefore, for the great increase of the dam- 
ages, through their fault, which contributed to the final loss. The 
nature of the case is such that it seems clearly impossible to déter- 
mine with any approximation to exactness how much of the whole loss 
is attributable to the original stranding, and how much to the subsé- 
quent want of protection. The best that can be done under such cir- 
cumstanees is to divide the damages, as was done in the case of Snow 
V. Carruth, 1 Spr. 324; and see The Shand, 16 Fed. Eep. 570, 572- 
574; The Max Morris, 24 Fed. Eep. 860, 863. 



LVDDY ». GANO. 177 

Lyddy V. Gano, Ex'x, Etc., and others. 

(Circuit Court, 8. B. New York. 1886.) 

RbmovaI/ of Cause— Separablb Contkovbrst— Citizenship. 

A., a citizen of New York, flled a bill as creditor of B., deceased, in the 
State court, against his heirs at law, to compel satisfaction of hia debt, out of 
real estate in their hands. Some of thé défendants were citizens of New 
Yorlî, but others were citizens of another state, and the latter removed the 
case to the fédéral court. Under the New York statute, although the heirs 
at law were respectively liable to the extent of the estate which had de- 
scended to them, ail of such heirs were, nevertheless, indispensable parties 
to the Suit. Held, that the suit did not présent a separable controversy which 
could be determined, as between the removing défendants and complainant, 
without the présence of the other défendants who were citizens of New York, 
and that the cause should be remanded. 

On Motion to Eemand. 

Wallaob, J. The complainant, a citizen of this state, bas filed a 
bill as a creditor of one McCunn, deceased, against the heirs at law of 
the deceased, to compel satisfaction of his debt out of the real estate 
now in their hands, which descended or was devised to them. Some 
of the défendants are citizens of this state, but others, those upon 
whose pétition the suit was removed hère from the state court, are 
citizens of other states. The rights and remédies of ereditors against 
heirs and devisees of a deceased person are wholly controUed by 
etatutory law in this state, and the contention of the défendants is 
that the heirs are severally and not jointly liable to the payment of 
their proportionate share of the creditor's demand, out of the real 
estate in their hands. Although they are respectively liable to the 
extent of the estate which has descended to them, nevertheless ail 
the heirs are indispensable parties to the suit. If the suit were 
brought against one only of the heirs, it would be an unanswerable 
objection to the relief sought, that ail were not made parties. Dodge 
V. Stevens, 94 N. Y. 216; Wainhurgh v. Gates, 11 Paige, 513; Par- 
son V, Brown, 7 Paige, 354. The suit, therefore, does not présent a 
separable controversy which can be determined, as between the 
removing défendants and the complainant, without the présence of 
the other défendants, who are citizens of this state, 

The motion to remand is granted. 
v.26F,no.4— 12 
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State v. Walruff and others,* 
(Circuit Court, D. Kansas. January 32, 1886.) 

CONSTITTJTIONAL LAW— FOTTBTBENTH AmENDMKNT — PO'VrBB OF StATE TO PbE- 
VENT USB OP PrOPEBTT IN MANUPACTUBB OF LlQUOBS WITHOUT COMPEN- 
SATION— DuE Fbocess OF Law. 

Between 1870 and 1874 défendants constructed abreweryin Lawrence, Kan- 
sas. The building, machinery, and flxtures were designed and adapted for 
the making of béer, and notning else. For such purpose they were worth. 
150,000; for any other purpose net to exceed $5,000. At the time of the érec- 
tion of the building, and up to 1880, the making of béer was légal, but in that 
year a constitutional amendaient was adopted, prohibiting the manufacture 
of béer except for médicinal, scientiflc, and mechanical purposes, and in 1881 
and 1885 laws were enacted to carry this prohibition into effect. Under thèse 
laws a permit was essential for the manufacture for the excepted purposes. 
To the défendants this permit was refused. An injunction was thereupon 
sued out from the state court, enjoining défendants absolutely from the man- 
ufacture of béer. Held that, in so far as the constitutional amendment, and 
the statutes passed in pursuance thereof , deprived défendants of the use of 
their property, acquired previous to the adoption of the amendment, without 
compensation, they deprived them of their property without due process of 
law, within the meaning of the f ourteenth amendment to the constitution of 
the United States, and were void.* 
2. Same— -Removal of Cause — Fédéral Question. 

Held, furtJwr, that the construction of the constitutional amendment and 
the acts of 1881 and 1885, under the clrcumstances of this case, presented a 
fédéral question, and the défendants had the right to remove the case from 
the State court to the United States circuit court for décision. 

On Motion by Plaintiff to Eemand Case to State Court. The 
opinion states the facts. 

R. A. French, Geo. J. Barker, G. S, Gleed, and J. W. Gleed, for 
plaintiff. 

This is a civil case commenced in the district court of Douglas 
county, state of Kansas, by the county attorney of said county, to 
abate an alleged nuisance, to-wit, a place where intoxicating liquors 
are manufactured, bartered, sold, and given away, in violation of 
the prohibitory liquor law of the state, (chapter 128, Laws 1881, as 
amended by chapter 149, Laws 1885.) The défendants tiled with 
the clerk of the district court a bond and pétition for removal to this 
court, and, on the hearing of said pétition, the same was overruled 
by the judge of said court, and said case held for trial. The défend- 
ants thereupon filed in this court transcripts of the records therein, 
and had said action placed upon the dooket of this court. This ac- 
tion is removable, if removable at ail, under the removal act of 1875, 
and under the second paragraph of that act, which is as follows: 

I "That any suit of a civil nature, at law or in equity, now pending or hère- 
after brought in any state court, where the matter in dispute exceeds, exclu- 
sive of costs, the suni or value of five hundred dollars, and arising under the 
constitution and laws o£ the United States, or treaties made," etc. 

*Eeported by Robertaon Howard, Esq., of the St. Paul bar. 
' See note at end of case. 
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Tlie questions, then, to bo determined by this tribunal at this 
time are : (1) Whether the matter in dispute in this case exceeds, 
exclusive of costs, the value of $500; and (2) whether the matter in 
dispute in this case arises under the constution or laws or treaties 
of the United States. And from the record the affirmative of thèse 
two questions must appear, if the case is to be held removable, and 
the motion to romand is to be overruled. 

Does the matter in dispute in this case ariae under the constitu- 
tion or laws of the United States? It bas been repeatedly held "that 
a case in law or equity may properly be said to arise under the con- 
stitution or laws of the United States, whenever its correct décision 
dépends upon the construction of either." Cohen v. Virginia, 6 Wheat. 
379. Also, Mayor v. Cooper, 6 Wall. 252 ; Osborn v. Bank of U.S.,^ 
Wheat. 816; Gold-washing é Water Co. v. Keyes, 96 U. S. 201 ; Ten- 
nessee v. Davis, 100 U.S. 264; New Orléans M. d T. R. N. v. State, 
102 U. S. 135. 

Does a correct décision of this case dépend upon the construction 
of the constitution or laws of the United States? We claim not. 
We claim that this case can be properly decided without référence 
to the constitution or laws of the United States. Is not this a proper 
test as to whether correct décision of this case dépends on the con- 
struction of the constitution or laws of the United States ? Suppose 
the state court grant the prayer of this pétition, or suppose it deny 
the prayer, merely as the law and constitution of the state of Kansas 
direct; in either case will violence bave been done to the constitution or 
laws of the United States ? Certainlynot, if the prayer bedenied. The 
question, then, becomes simply this : Would the granting of this 
prayer, so far as is lawful under the laws of Kansas, do violence to 
the constitution or laws of the United States? Is the law of the 
state of Kansas, as to the case hère presented, in confiict with fédéral 
law? If the laws and the constitution of the United States bave re- 
ceived suoh construction by the suprême court as would not make the 
granting of the prayer hère prayed unconstitutional, then there can 
be no construction of such laws or constitution involved in this con- 
troversy, and this court bas no jurisdiction. A décision of the su- 
prême court of the United States, that the constitution does not 
apply to cases and questions like thèse hère presented, is as conclu- 
sive as if a statute expressly enacted it. It is well settled that, in 
the courts of the United States, the spécial facts necessary for juris- 
diction must appear in the record of every suit, and that the right of 
removal from the state courts to the United States courts is statutory. 
Gold-washing é Water Co, v. Keyes, 96 U. S. 199. For the purpose 
of the transfer of a cause, the pétition for removal which the statute 
requires performed the office of pleading. The office of pleading is 
to state facts, not the conclusions of law. Assuming, then, that the 
facts stated in the pétition for removal are true, so far as they are 
consistent with each other, and leaving out of considération the con- 
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clusions of law improperly inserted in that pétition, and further as- 
siiming that the facts set forth in the plaintiS's pétition are true, 
then would the application of the laws of this state to thèse facts do 
violence to those clauses of the constitution upon which défendants 
rely, namely, the fourth, fifth, and fourteenth amendments ? If not, 
this case should be remanded. 

The attention of the court is first called to the facts set forth in the 
original pétition and the pétition for removal. Plaintiff's bill or pé- 
tition in this case allèges, in substance, that certain premises, (de- 
scribing them,) commonly known as "Walruff's Brewery," is a place 
where spirituous, vinous, fermented, malt, and other intoxicating 
liquors are manufactured and kept for barter, sale, and gift, and are 
sold, bartered, and given a way in violation of the law ; that said place, 
in conséquence thereof, is a common nuisance, etc. ; that said de- 
fendants (naming them) are the keepers of and maintain and operate 
said place, etc. ; that said défendants, or either of them, ba.ve no per- 
mit issued or granted by the probate judge of Douglas county, Kansas, 
authorizing défendants, nor any or either of them, to manufacture, 
sell, barter, or give away, or manufacture, or keep for sale, barter, or 
gift, any intoxicating liquors; that the défendant E. Walruff is the 
owner of the premises above described, and has full knowledge of the 
unlawful purposes for which said place is being used, and knows that 
said premises are being used as a place where intoxicating liquors 
are manufactured and kept for barter, sale, and gift, in violation of 
the law, and that said E. Walruff has no permit, etc., and that said 
E. Walruff permits her co-defendants to maintain the said common 
nuisance; that the said place is a common nuisance of great in jury 
to the public, which injuryis irréparable, and cannot be compensated 
in damages. Such is the gist of plaintiff's cause of action. And the 
prayer, based on this statement of facts, is as follows : 

"First. That the said premises, to-wit, a certain brick building situated 
on numbers thirty-seven, (37,) thirty-nine, (39,) and forty-one, (41,) in block 
six, (6,) on the west side of Maine street, in the city of Lawrence, county of 
Douglas, state of Kansas, and also being commonly linown as ' Walruff's 
Brewery,' may be adjudged by the court to be a common nuisance; and that 
an order may issue directing the sheriff, or other proper officer, to shut up 
and abate said place. Second, That the défendants, and each of them, their 
agents, servants, and employés, may be perpetually enjoined from using, or 
permittlng to be used, the said premises as a place where intoxicating liquors 
are manufactured, sold, bartered, or given away, or are manufactured or 
kept for barter, sale, or gift, otherwise than by authority of law. Third. 
That in the mean time the said défendants, and each of them, their agents, 
servants, and employés, may be enjoined, untilthe further order of the court, 
from keeping open, or permitting to be kept open, the premises above de- 
scribed, and from manufacturing, selling, bartering, or giving away, and 
from manufacturing, and from keeping for barter, sale, or gift, or use, in or 
about said premises, any of the intoxicating liquors above described, or per- 
mitting such liquors to be manufactured, sold, bartered, or given away, or 
k^t or manufactured, " etc. 
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The further facts proper for this court to consider at this time are 
such as are properly pleaded in défendants' pétition for removal. 
ïhe conclusions of law in that pétition must of course be distinguished 
from the facts set up therein. Tiie allégations of défendants' péti- 
tion for removal are as follows : 

"That the matter in dispute exceeds, exclusive of costs, the sum of five 
hundred dollars; that défendant E. Walrufï is now, and was at the time of 
the commencement of this action, the owner of the premises in question; 
that said premises are, for the purposes for which they were designed, worth 
the sum of $50,000; that said buildings were erected, between the years 
1870 and 1874:, for the purpose of manufacturing malt liquors, and that at 
the time of such érection such purpose was légal, and fully authorized by the 
laws of the state of Kansas; that said buildings, for any other purpose than 
the manufacture of malt liquors, are not worth to exceed $5,000; that said 
buildings and improvements were owned and used by défendants E. WalrufiE 
and John "Walrufï. for the purposes aforesaid, from ihe time of their érection 
up to and until the year 1881, without limitation or légal restriction; that by 
an amendment to the constitution of the state of Kansas, adopted in the year 
1880, the manufacture of intoxicating liquors was forever prohibited in said 
state, except for médicinal, scientific, and raechanical purposes ; that on May 
1, 1881, a law enacted in pursuance of said amendment wentinto force; that 
afterwards, on the seventh day of March, 1885, the législature enacted an 
amendment to the law of 1881; that under said constitutional amendment it 
was lawful to manufacture and sell malt and fermented liquors for médicinal, 
scientific, and mechanical purposes, without restriction or limitation. [The 
pétition thereafter quotes a portion of the law of the state restricting and regu- 
lating the manufacture and sale of intoxicating liquors for médicinal, scien- 
tiflc, and mechanical purposes.] That on the seventh of August, 1883, B. 
Walrufl and John WalrufE conveyed to Fritz Iseraan and August E. Walruff, 
by a con tract of sale, the premises in question; that afterwards ail the par- 
ties défendant duly petitioned the prohate judge of Douglas county for a per- 
mit to manufacture and sell at said brewery malt and fermented liquors for 
médicinal, mechanical, and scientific purposes, which pétitions were ref used ; 
that by reason of said action of said probate judge, and of his refusai to grant 
a permit to manufacture at said brewery and seTl malt and fermented liquors 
for médicinal, scientific, and mechanical purposes, défendants, E. WalrufE 
and John Walruff, Fritz Iseman, and August F. WalrufE, hâve been and are 
deprived of the use of the brewery property aforesaid, and the value thereof 
has been greatly impaired, to the amount of forty-five thousand dollars; 
that John WalrufiE and E. WalrufE bave used the said property for the pur- 
pose of manufacturing and selling malt and fermented liquors for médicinal, 
scientific, and mechanical purposes, and désire to continue to so use it; that 
the défendants are citizens of the United States and of the state of Kansas, 
and that they hâve a défense arising under articles 4, 5, and 14 of the amend- 
ni.':nts to the constitution of the United States; that the efEect of this action, 
if prayer of the pétition be granted, will be to deprive défendants of property 
without due process of law, and subject them to unreasonable seizure of prop- 
erty; that the law of the state of Kansas under which this action was brought 
is in conflict with the constitution of the United States." 

ïhis pétition is verified upon belief merely. 

Briefly, what are the facts giving rise to this controversy as gath- 
ered from the records filed in this case, and what is the law applica- 
ble to them as gathered from the décisions and statutes of the state 
of Kansas? Between the years 1870 and 1874 défendant E. Walruff 
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invested, as she claims, $50,000 in a certain property consisting of 
land, buildings, and fixtures adapted to the manufacture of intoxicat- 
ing liquors.. This court may take notice of the fact, though it is not 
specially stated in the record, that sale of such liquors was the real 
aim of this investment, and that the premises were adapted to the 
manufacture of liquors for sale; that, substantially, the privilège to 
sell what was manufactured was what induced and what made val- 
uable this investment. At the time this investment was made the 
privilège to sell or give away intoxicatmg liquors was a whoUy con- 
ditional, contingent, and defeasible one. ïhe substantial value of this 
investment lay in the privilège to sell ; and this privilège the law dis- 
tinctly pronounced to be a privilège, and in no sensé a right, — a 
privilège wholly subject to the police power of the state. The privi- 
lège to manufacture was not, it is true, in terms, restricted; but by a 
clear and indubitable inference it was. There was a de facto com- 
mercial limitation. State v. Mugler, 29 Kan. 253. The case of Béer 
Co. V. Massachusetts, 97 U. S. 25, holds that the grant of right to 
manufacture carried with it right to sell. We apprehend, then, that 
a restriction on the right to sell is pro tanto a restriction on the man- 
ufacture. The law made this limitation by fair inference. Though 
it may be said that défendant might bave manufactured in this state 
and sold in another, it is answered that a state, in the enactment of 
law, generally contemplâtes the existence of no other sovereignty but 
itself. In 1880 an amendment to the- constitution of the state was 
enacted, providing that the sale of intoxicating liquors shall be for- 
ever prohibited in this state, except for médicinal, scientific, and me- 
chanical purposes. That amendment was, by the suprême court of 
the state of Kansas, deelared not to be in conflict with the consti- 
tution of the United States. Prohihitory Amendment Cases, '^i Kan. 
100. This décision is too abundantly sustained to need argument. 
Bartemeyerv. lowa, 18 Wall. 129; Béer Co.v. Massachusetts, 97 U. S. 
25 ; State v. Tucker, 38 lowa, 496. Nor can I find in défendants' 
pétition for removal that this is denied. On the contrar^', they seem 
to confine themselves to laws subsequently passed. This amend- 
ment withdrew from défendant E. Walruff, and from ail persons so- 
ever, the substantial portion of any privilège they may previously 
bave possessed, not only as to sale, but as to manufacture. I say a 
substantial portion, and I think it proper for this court to take cog- 
nizance of this fact : that the amendment withdrew by far the most 
valuable part of the privilège previously extended défendants. This 
is a matter of common knowledge, easily susceptible of proof. At any 
rate, this court must recognize the fact that it withdrew some portion 
of the privilège. Hère, then, E. Walruff must hâve sustained the 
greater part of the pecuniary loss, if any, of which she complains; 
certainly some portion of that loss. Défendants will urge that this 
law prohibiting the sale of liquors depreeiated the value of their brew- 
ery; that to depreciate the value of property is to "deprive" de- 



STATE V. WALRUFF. 183 

fendants of it within the meaning of the fourteenth amendaient. Un- 
doubtedly, diminution of the value of this brewery proceeds pari passu 
•with restriction upon the privilège to sell liquors brewed. But the 
right to prohibit sales of liquors is established beyond question. The 
same state décision which declared the amendment constitutional, de- 
clared that the manufacture and sale for the excepted purposes were 
still subjeot to the limitations and conditions previously thrown 
around them. The court say : 

"Before the atnendment, and under the dratn-shop act, the licensed dealer 
might sell to adults not habituai drunkards, upon secular days not devoted 
to spécial purposes. Under the amendaient such licensed dealer may still 
sell, but only for certain purposes. Tlie right to sell remains. The condi- 
tions of license continue." Prohibitory Amendment Cases, 24 Kan. 723. 

So that, at this time, the state of the law was such that this de- 
fendant could neither manufacture nor sell intoxicating liquors ex- 
cept for certain purposes; and, to sell for thèse purposes, he must 
hâve a license, and tbe obtaining of this license was still as uncer- 
tain and contingent as at the time défendant made her investment. 
This state of the law was constitutional, both upon authority and the 
admission of this pétition. The law had very much restricted the 
sale, and, both by express enactment and inévitable natural consé- 
quence, the manufacture, of intoxicating liquors ; and still no con- 
stitutional right of défendant had been violated. The inévitable con- 
clusion, then,must be that défendant E. Walrufif had acquired (1) no 
vested right to sell intoxicating liquors; (2) no vested right to manu- 
facture intoxicating liquors for sale. 

The withdrawal of the right to sell withdraws necessarily ail there 
is of value in the privilège to manufacture for sale. The privilège to 
manufacture and sell for the excepted purposes still remained, but 
conditional and defeasible, as before. 

In 1881 the législature enacted a law, in pursuance of the amend- 
ment, altering the restrictions already existing as to sale for the ex- 
cepted purposes. The privilège before had depended upon the arbi- 
trary décision of the résidents of the community. It was now made 
a Bubject of quasi judicial inquiry. The effect of this law is set forth 
in State v. Mugler, 29 Kan. 2.')2, the facta in which I need not recite. 
The effect of that law is settled by the construction there laid down. 
This court is bouud by the construction put upou that law by that 
court. If, with that construction, the law does not conflict with the 
laws or constitution of the United States, that law must be held con- 
stitutional by this court. This court cannot say: "That state law, 
as construed by the state court, was constitutional; but we prefer to 
put a différent construction upon it, which will make it unconstitu- 
tional." The opinion in that case contains the foUowing words: 

"In 1877, when the défendant erected his brewery, he had a right to man- 
ufacture ail the béer or other intoxicating liquor which he chose; and he can 
doso still, provided he first obtains a permit therefor from the probate judge; 
and he can easily obtain the permit by complying with the terma and condi- 
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tions upon which perralts are issued. At that Mme he could mamifacture 
intoxicating liquors for any purpose which he chose; but since the adoption 
of the constitutional ainendment, in November, 1880, he can maniitactiire 
such liquors orily for médicinal, scientiflc, and mechanical purposes. llia 
right to sell intoxicating liquors, however, bas always been restricted." 

It certainly seems clear that the right to manufacture for sale, with- 
out the right to sell, is a barren, useless right, the withdrawal of which 
cannot be considered a pecuniary loss. Does this law do violence to 
the constitutional right of the défendant ? Under the law as it stood 
prier to this act, défendant could manufacture intoxicating liquors for 
médicinal, scientifie, and mechanical purposes, perhaps without a 
license, bo far as the letter of the law went, but he coiild not sell with* 
out a license; so that the inévitable resuit was that he could not 
manufacture without a license. This law of 1881 simply changed 
the method of obtaining a permit to sell, and provided expressly that 
the privilège to manufacture was conditional. Such is the construc- 
tion put upon a state law by the suprême court of this state. Is it, 
thus construed, hostile to any constitutional rights of thèse défend- 
ants ? AU that this law of 1881 has done is to provide expressly that 
the défendant, in order to manufacture for médicinal, scientifie, and 
mechanical purposes, must hâve a permit. This restriction existed 
de facto before the law of 1881 was passed. The law of 1885 does 
not affect the primary rights or privilèges of défendants under the 
law of 1881. It simply supplied additional remédies for the enforce- 
ment of the law. Thèse remédies are not new to the law, though the 
application of them to this particular class of cases may be new. 

On the twenty-seventh day of August, 1883, as appears from the 
pétition of removal, E. Walruff, her husband joining her, sold the 
premises on which the brewery in question stands, together with other 
property, to August P. Walruff and Fritz Iseman, for the sum of 
$80,000, 124,000 of which appears to hâve been paid in cash. The 
sale was by a bond for a deed. We conceive, therefore, that the title 
to this property is no longer in E. Walruff, but in défendants August 
F. Walruff and Fritz Iseman. B. Walruff has her right of action 
against thèse défendants, and the debt due her is secured by a lien on 
this and other property. 

Such is a chronological statement of the facts set forth in the record, 
and of the laws enacted from time to timo applicable to those facts. 
It is not perfectly clear what particular law or portion of a law de- 
fendants challenge. We shall therefore argue the whole séries of 
laws, at the same time urging upon the court that the pétition for 
removal raises a question only as to the amendments of 1885. 

Now, in what way do any of thèse enactments of the state of Kan- 
sas, as applied to thèse facts, confliot with the fédéral constitution? 
The fourth and fifth amendments are exclusively restrictions on the 
powers of the fédéral government, its législature and processes. 
Lr^her v. Borden, 7 How. 66; Smith v. Maryland, 1 How.TT; Greeti 
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V. Eiddle, 3 Wheat. 88 ; P<iyne v. Baldwin, 3 Smedes & M. 673 ; 
Moore v. Coxe, 10 Wkly. Notes Cas. 135 ; Desty, Fed. Const. 258, 
with cases there cited ; also page 320 same "work ; King v. Wilson, 1 
Dill. 555. We do net deem it necessary to argue this point. It is 
too well settled. 

The provisions of the fourteenth amendment upon which défend- 
ants rely are thèse : 

"(1) No State shall make or enforce any law which shall abridge the priv- 
ilèges or immunities of the citizens of the United States; (2) nor deprive 
any person of life, liberty, or property without due process of law; (3) nor 
deny any person within its jurisdiction the equal protection of the laws." 

This amendment was fuUy construed in the Slaughter-House Cases, 
16 Wall. 36. The législative act which gave rise to thèse well-known 
cases contained the folio wing among other provisions: After grant- 
ing to a certain corporation the sole and exclusive privilège of con- 
ducting and carrying on the live-stock landing and slaughter-house 
business within the limits and privilèges granted by the provisions 
of the act, it says : 

"Ail other stock-landings and slaughter-houses within the parishes of 
Orléans, JefEerson, and St. Bernard shall be closed, and it will no longer be 
lawful to slaughter cattle, hogs, calves, sheep, and goats, the méat of which 
is determined for sale, within the parishes aforesaid, under a penalty of $100 
for each and every offense, recoverable, with costs of suit, before any court 
of compétent jurisdiction; that ail animais to be slaughtered, the méat where- 
of is determined for sale in the parishes of Orléans and Jefferson, must be 
slauglitered in the slaughter-houses erected by the said company or corpo- 
ration." 

The three parishes affected by this act contained 1,154 square 
miles, and before the passage of the act referred to about 1,000 per- 
sons were employed in the business of procuring, preparing, and sell- 
ing animal food, and had capital invested in buildings, fixtures, and 
machinery adapted to the slaughtering business, and of small value 
for any other purposes. In the opinion of the court, delivered by 
Mr. Justice Miller, there are laid down the grounds upon which it 
was urged that this law was in confiict with the constitution of the 
United States: 

"The plaintifEs in error allège that the statute is à violation of the con- 
stitution of the United States, in thèse several particulars: that it créâtes 
an involuntary servitude forbidden by the thirteenth amendment; that it 
abridges the privilèges and immunities of the citizens of the United States; 
that it dénies to the plaintiffs the equal protection of the law ; and that it de- 
prives tliem of their property without due process of law, — contrary to the 
flrst section of the fourteenth article of amendment. " 

"Privilèges and immunities." What privilèges and immunities 
were intended to be protected by the second clause of the fourteenth 
amendment are thus defined, and for the purpose of this argument 
settled, in the Slaughter-House Cases. It is expressly held that "the 
second clause protects, from the hostile législation of the states, the 
privilèges and immunities of citizens of the United States, as dis- 
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tinguished from the privilèges and immunities of citizens of tlie atates^ 
Thèse latter, as defined by Justice Washington, in Corfield v. Cory- 
ell, 4 Wash. 371, and by this court in Ward v. Maryland, 12 Wall. 
419, embrace geuerally those fundamental rights for the security 
and establishment of which organized society is instituted, and they 
remain, with certain exceptions mentioned in the fédéral constitu- 
tion, under the Care of the state governments, and of this class are 
those set up by plaintiffs. 

In Bartemeyer v. State, 18 Wall. 129, the court say: 

"The most libéral advocates of the rights conferred by that amendment 
hâve contended for notbing more than that the rights of the citizen pre- 
viously existing, and dépendent wholly on state laws for their récognition, 
are now placed under the protection of the fédéral government, and are se- 
cured by the fédéral constitution. The weight of authority is overwhelm- 
ing that no such immunity has heretofore existed as woukl prevent state lég- 
islatures from regulating and even prohibiting the traflflc in intoxicating 
drinks, wWi a solitary exception. That exception is the case of a law oper- 
ating so rigidly on property in existence at the time of its passage, ahsolutely 
prohibiting its sale, as to amount to depriving the owner of his property. 
A single case, that of Wynehamer v. People, 13 N. Y. 48(5, has held that as 
to such property the statute would be void for that reason. But no case has 
held that such a law was void as violating the privilèges or immunities of 
citizens of a state, or of the United States. If, however, such a proposition 
is seriously urged, we think that the right to sell intoxicating liquovs, so far 
as such right exists, is not one of the rights grovving out of citizenship of 
the United States, and in this regard the case falls within the principles laid 
down by this court in the Slaughter-House Cases." 

This opinion was delivered by Judge Milleb. It is to be noticed 
that the court goes out of its way to note the "solitary exception," 
In one solitary case may the constitutionality of probibitory laws be 
questioned. That exception is quite fully discussed. Justice Field, 
in a concurring opinion, says : 

"I hâve no doubt of the power of the state to regulate the sale of intoxicat- 
ing liquors when such régulation does not amount to the destruction of the 
right of property in them. The right of property in an article involves the 
power to sell and dispose of such article, as well as to use and enjoy it. An 
act which déclares that the owner shall neither sell nor dispose of it, nor use 
and enjoy it, conflscates it, depriving him of his property without due pro- 
cess of law." 

"Nor shall any state deny to any person within its jurisdiction the 
equal protection of the laws." The opinion in the Slaughter-House 
Cases thus construes this provision : 

"In tbe light of the history of thèse amendments, and the pervading pur- 
pose of them, which we hâve already discussed, it is not difflcult to give a 
meaning to this Clause. The existence of laws in the states where the newly- 
emancipated negroes resided, which discriminated with gross injustice and 
hardship against them as a class, was the evil to be remedied by this clause, 
and by it such laws are forbidden. If, however, the states did not conform 
their laws to its requirements, then, by the flfth section of the article of the 
amendment, congress was authorized to enforce it by suitable législation. 
We doubt very much whether any action of a state, not directed by way of 
discrimination against the negroes as a class, or on account of their race. 
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will ever be held to come within the purview of this provision. It is so 
clearly a provision for that race and that emergency that a strong case would 
be necessary for its application to any otlier." 

It does iiot appear from the pétition, but we présume the argu- 
ment will develop the fact, that défendants really rely on this section 
of that amendment : "Nor shall any state deprive any person of life, 
liberty, or property without due process of law." (1) Are défend- 
ants deprived of property? (2) If so, is it without due process of 
law ? The idea of property bas two aspects : Objectively considered, 
it is the tangible, physical tbing; subjectively considered, it is the 
right of the individual in regard to that thing. Generaliy speaking, 
this right combines two éléments : (1) The right to sell; (2) the right 
to use. The property right may be (1) defeasible ; (2) indefeasible. 
And this may be so, either by act of law, or by act of the parties. 

This section can, of course, only be raised in behalf of défendant 
E. Walruff. John Walruff never owned the property in question, 
and Fritz Iseman and August Walruff bought it after its use as a 
brewery had become illégal. Neither do we think that E. Walruff 
can claim that she is being deprived of her property by the prohibi- 
tion laws, except as they may be said to reduce the value of the se- ' 
curity upon which she may rely for the payment of the debt due her 
from Iseman and August Walruff. It is not claimed that défendant 
is deprived of her property in the objective sensé. She is not de- 
prived of the tangible, physical thing. It is not claimed that défend- ; 
ant is deprived of her property, subjectively considered, so far as the \ 
right to sell it is concerned. It is not claimed that défendant is de- j 
prived of her property by being deprived of its use generaliy. The 
only claim is that défendant bas been deprived of one particular use. 

(1) Has défendant been deprived of a particular use which was 
ever indefeasibly hers ? (2) If so, does such restriction upon the use 
amount to a deprivation of property within the meaning of the con- 
stitution? At the timethis brewery was erected, the right to sell was 
a defeasible right; or, rather, défendant had a mère privilège to sell. 
The state had reserved the right to withdraw this privilège at any 
time. 29 Kan. 252. The right to manufacture for sale was there- 
fore defeasible, because (1) a state, in the enactment of law, gener- 
aliy contemplâtes the existence of no other sovereignty than itself. 
Thus, the suprême court, in Bartemeyer v. lowa, 18 Wall. 129, in- 
timâtes that an enactment in that state prohibiting sale takes away 
ail right to sell, notwithstanding there are many other markets for 
liquor outside that state. (2) The suprême court, in Béer Co. v. 
Massachusetts, 97 U. S. 32, says: "The right to manufacture includes 
the incidental right to dispose of the liquors manufactured." To take 
away the right to sell is to take away, de facto, the right to manufact- 
ure for sale. We conclude, therefore, that the right of défendants 
to manufacture for sale was a defeasible, conditional right, as waa 
the right to sell, subject at ail times to be withdrawn. Accordingly, 
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défendant bas not been deprived in that respect of any use ever înde- 
feasibly hers. Before the enactment of the amendment, défendant 
had the privilège to use her property (1) in the manufacture of liq- 
uors for sale as a beverage; (2) in the manufacture of liquors for 
sale for médicinal, mechanical, and scientifio parposes; (3J in the 
manufacture of liquors for her own use. After the enactment of the 
amendment, she had the privilège to use her property only (1) in 
the manufacture of liquors for sale for médicinal, mechanical, and 
scientific purposes; (2) in the manufacture of liquors for her own use. 
And the first of thèse privilèges was still defeasible. She had lost 
the use of her property for the manufacture of liquors for sale as a 
beverage; and this would hâve been so had the express prohibition 
been merely on the sale. Can the court say that the privilège to sell 
had been taken away constitutionally, but that the privilège to man- 
ufacture remained, — the express prohibition of the manufacture be- 
ing unconstitutional, — when the suprême court says that the right 
to manufacture includes the right to sell ? But if the court shall hold 
that défendant has been deprived of a particular use of her property 
which was once indefeasibly hers, does such restriction upon the use 
amount to a deprivation of property, within the meaning of the con- 
stitution? The législative act complained of in the Slaughter-Home 
Cases contained the foUowing provision : 

"Ail other stock-landings and slaughter-houses within the parishes of Orr 
leans, Jefferson, and St. Bernard shall be closed, and it will no longer be law- 
ful to slaughter cattle, hogs, calves, sheep, and goats therein, under a penalty 
of one hundred dollars for each and every offense." 

In delivering the opinion of the court, Justice Miller said : 
"The plaintiffs in errer allège that the statute is a violation of the consti- 
tution of the United States in thèse se veral particulars: <* * * ïhat it 
deprives them of their property without due proeess of law.' " 

And f urther on he says : 

" We are not without judicial détermination, both state and national, of the 
meaning of this clause, and it is sufflcient to say that, under no construction 
of that provision that we hâve ever seen, or in any that we deem admissible, 
can the restraint imposed by the state of Louisiana upon the exercise of their 
trade by the butcliers of New Orléans be held to be a deprivation of property 
within the meaning of that provision." 

We submit that, to prohibit a man from using his stock-landing 
and his slaughter-house or packing-house for the purposes for which 
they were speeially designed, deprives him of that property to just 
as great a degree as to prohibit a man from using his brewery for the 
manufacture of liquors for sale. In Boston Béer Co. v. State, 97 D. 
S. 25, it was decided in 1877 that ail rights are held subject to the 
police power of a state; that if the public safetyor the public morals 
require the diseontinuance of any manufacture or trafSc, the législa- 
ture may provide for its diseontinuance, notwithstanding individuals 
or corporations may suffer inconvenience ; that, as the police power 
of a state extends to the protection of the lives, health, and property 
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of her citizens, the maintenanee of good order, and the préservation 
of public morals, the législature cannot by any contract divest itself 
of the power to provide for thèse objects. And the court, reafSrming 
its décision in the lowa case, held that, as a measure of police régu- 
lation, a state law prohibiting the manufacture and sale of intoxicating 
liquors is not répugnant to any clause of the constitution of the United 
States. AU the justices concurred in this décision. This case was 
a proceeding for the forfeiture of certain malt liquors belongingto the 
Boston Béer Company, which had been seized while being transported 
to the place of business of the company for purposes of sale, in vio- 
lation of an act of the législature commonly known as the "Prohib- 
itory Liquor Law." This company had been engaged in the manu- 
facture of malt liquors for 60 years at the time the prohibitory liquor 
law was passed, and had been specially chartered for that purpose 
by the state. It must be presumed to bave made large investments 
in buildings and machinery adapted to the purposes for which the 
company was incorporated. Yet Mr. Justice Bbadley, in delivering 
the opinion of the court in that case, says : 

"The plaiiitiff in error was incorporated for the purpose of manufacturing 
malt liquors in their varieties, it is true; and the right to manufacture un- 
doubtedly, as the plaintifE's counsel contends, included the incidental right 
to dispose of the liquors manufactured. But, although this right or capacity 
was thus granted in the most unqualifled form, it cannot be construed as 
conferring any greater or more sacred right than any citizen had to manu- 
facture malt liquor; nor as exempting the corporation from any control therein 
to which a citizen would be subject, if the interests of the community should 
require it. If the public safety or the public morals require the diseontinu- 
ance of any manufacture or traflSe, the hand of the législature cannot be 
stayed from providing for its discontinuance, by any incidental inconvenience 
which individuals or corporations may suffer." 

It is to be particularly noticed, in regard to this case, that the béer 
company had acquired, not only ail rights which the citizen ordina- 
rily acquires by investments in a business legitimate at the time of 
the investment, but thèse rights had apparently been added to by ex- 
press grant. 

Now, suppose we compare the Slaughter-House Cases with this 
case. In the Slaughter-House Cases the record showed that, prior to 
the législative act complained of, a thousand men were engaged in 
slaughtering and preparing animais for food, and had money invested 
in buildings and fixtures adapted to those purposes. Upon the bus- 
iness in which they were engaged, and in which their money was in- 
vested, there were no légal limitations or restrictions soever, and no 
intimation of any. In this case the défendant was engaged in a busi- 
ness and had her money invested in a business which was, at the time 
of her investment, barely tolerated by the law. She knew at the time 
she made her investment that the laws of this state were such that 
the right to sell might be withdrawn at any time, and she be rendered 
powerless to proceed with the manufacture. She had every reason 
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to believe that she had only a contingent, temporary, defeasible priv- 
ilège to conduct her business, and make use of her property therein. 
They certainly had some reason to believe that they had an absolute, 
perpétuai, and unconditional right to engage in and continue in their 
business, and make use of their property therein. In those cases the 
act of the législature took away ail right to use buildings and fixtures for 
the purposes for which they were intended. In this case the act of the 
législature stiU allowed défendant to use her property for the manu- 
facture of liquors for médical, mechanical, and scientific purposes, 
provided she could satisfy the probate judge that she was a proper 
party to reeeive a permit. In those cases the privilèges taken away 
were conferred upon a monopoly, according to the opinion of a mi- 
nority of the court. In this case there is no claim that a monopoly 
bas been created. In those cases the législative enactment provided 
expressif/ that certain buildings and lixtures sbould not be longer used 
for the purposes for which they were designed. The enactment in 
this case faîls far short of that. Can this law be held to deprive de- 
fendant of property without due process of law, when that did not? 
We maintain that the laws complained of hère are whoUy within the 
police power of the state. 

Judge DiLLON, in his work on Municipal Corporations, (page 136,) 
says: 

"But it may hère be observed that every citizen holda his property subject 
to the proper exercise of this power; * * * and it iswell settled that laws 
and régulations of this eharacter, though they tnay disturb the enjoyment of 
individual rights, are not unconatitutional, though no provision is made for 
compensation for such disturbances. They do not appropriate private prop- 
erty for public use, but simply regulate its use and enjoyment by theowner, 
and that the sovereign authority may, by police régulations, so direct the use 
of it that it shall not prove pernicious to his neiglibors or the citizens gener- 
ally. * * * It is not a taking of private property for publie use, but a 
salutary restraint on a noxions use by the owner. * * * ïhat, among 
thèse police powers, is the right of the state to regulate, prohibit, and suppress 
the liquor trafBc, has not been doubted in this country since the Lioense Cases 
of 5How. 504." 

"If the publie safety or the public morals require the discontinuanee of any 
manufacture or trafflc, the hand of the législature cannot be stayed from pro- 
viding for its discontinuanee by any inconvenience which individuals or cor- 
porations may suffer. Ail rights are held subject to the police power of the 
state." Béer Co. v. Massachusetts, 97 U. S. 25. 

The whole question in this case is as to the boundaries of the police 
power of a state. It has never been intimated that the state cannot 
prohibit the sale of intoxicating liquors. The suprême court has in- 
dicated the sole instance where such prohibition might raise a consti- 
tutional question. It is clear that such a law is eonstitutional as to 
sellers who hâve property invested in fixtures adapted to such sell- 
ing; and, if so, is it not eonstitutional as to those who hâve property 
invested in fixtures for the manufacture ? If défendant in this case 
was deprived of her property without due process of law, then every 
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person who bas engaged in the selling of liquors at the time of the 
passage of the amendment, and who had money invested in fixtures 
adapted to that purpose, bas been deprived of property witbovit due pro- 
cess of law. But défendants seek to draw tbis distinction between the 
prohibition of the sale and the prohibition of the manufacture in tbis 
state. Tbey allège that, before the enactment of the amendment, though 
the right to sell was limited and restricted, the right to manufacture 
was not. We maintain that, so far as the veating of any right to sell or 
to manufacture, the two are on the same footing; that, so far as vested 
rights are concerned, any restriction upou sale was a restriction upon 
manufacture, by inferenee and construction. Défendants will deny 
tbis. Défendants come bere, and claim that because a law restrains 
défendant in one particular in the use of ber property, that by con- 
struction or inferenee that law deprives ber of that property; but at 
the same time tbey deny that the prohibition of the sale of an article, 
or the restriction of such sale, can, by any construction or inferenee, 
be deemed a prohibition or restriction of the manufacture for sale. 
The whole of defendant's loss bere alleged lies in the loss of the priv- 
ilège to manufacture for sale, and ber privilège to sell was always 
uncertain and defeasible. 

But let us go further, and admit, for the sake of argument, that, 
Iwfore the amendment, defendant's right to manufacture was not re- 
stricted, eitber expressly or inferentially. What then? The privi- 
lège of plaintiiïs in the Slaughter-House Cases was not restricted eitber 
expressly or inferentially. The record in the Bartemeyer Case does 
not show that the right to sell was restricted at the time Bartemeyer 
first invested in the fixtures of the business and embarked in the 
trade. And it is to be observed that in the opinion in this case the 
constitutionality of the probibitory laws is not denied under any cir- 
eumstances, and it is doubted only as to one extrême case, namely, 
where the law actually prohibits the sale of an article which it was 
proper to sell (and which was owned) before the. law was passed. 
That case is expressly denominated the sole case where a doubt would 
arise. We say, therefore, that the questions attempted to be raised 
bere are no longer questions. The controversy, and the only contro- 
versy, bere is as to the extent of the police power to restrict the use 
of property; and that identical question, as it arises hère, was settled 
in the Slaughter-House Cases. Accordingly, it seems clear in this case 
that the state bas not deprived défendant of her property, but bas 
merely restricted one of the two rights which together constitute the 
right of property, and that the state in the beginning reserved the 
power to make that restriction. But suppoaing défendant to be de- 
prived of her property within the meaning of the constitution, is it 
witbout due process of law ? The phrase "due process of law" is prob- 
ably identical, or nearly identical, witb the phrase "law of the land." 
In the Dartmouth Collège Case, 4 Wheat. 518, Webster defines the 
latter phrase thus : "By the law of the land is meant the gênerai law. 
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which hears before it condemns, wbich proceeds upon inquiry, and 
renders judgment only upou trial." The meaning is that eyery citi- 
zen holds his life, liberty, and property and immunities under the 
protection of the gênerai laws which govern society. Can the law 
complained of by défendants be said to condemn without hearing, to 
proceed without an inquiry, and to render judgment without trial? 
It seems to us not. 

It is urged that the act of 1885 is in contravention of section 1 of 
article 14 of the constitution of the United States ; that the enforce- 
ment of said act in the proceedings instituted by plaintiff herein will 
deprive défendants of their property without due process of law, and 
abridge their privilèges and immunities by not granting them a trial 
by jury. If the prayer of plaintiff 's pétition herein should be granted, 
would it be a taking of property within the meaning of the fourteenth 
amendment ? and, if so, would it be a taking without "due process of 
law," in violation of said amendment, or abridge the privilèges or im- 
munities of défendants by not givi'ng them a jury trial ? We claim 
not. It must be conceded that if this is an action commenced or con- 
tinued aocording to the due course of légal proceedings, and accord- 
ing to those rules and forms which hâve been established for the pro- 
tection of private rights, it is "due process of law," and is not in 
violation of any part of the fourteenth amendment. Kennard v. 
Louisiana, 92 U. S. 481. When the statute makes ample provision 
for judicial inquiry, it is "due process of law." Pearson v. Yewdall, 
95 U. S. 294. 

In the case of Murry v. Hohoken Land & Imp. Co., 18 How. 276, 
the court thus defines "due process of law:" 

"For though 'due process of law' generally includes actor, reus, judex, 
regular allégations, opportunity to answer, and a trial according to some set- 
tled course of judicial proceedings, * * « yet this is not universally 
true." 

"Due process of law" does not mean judicial process. McMillin 
V. Anderson, 95 U. S. 37, 42. "Due process of law" includes sum- 
mary process. 18 How. 276. 

In the case of Walker v. Sauvinet, 92 U. 8. 92, 93, the court say: 

" So far as we can discern f rom the record, the only fédéral question decided 
by either one of the courts below was that with relation to the right of AValker 
to deinand a trial by jury, notwithstanding the provisions of the act of 1871 
to the conti'ary. He insists that he had à constitutional right to such a trial, 
and that the statute was void to the extent that it deprived him of this right. 
* * * The States, so far as this amendment is coneerned, are left to reg- 
ulate trials in their ovvn courts in their own way. A trial by jury in suits at 
common law pending in the state courts is not, therefore, a privilège or im- 
munity of natural citizensliip which the states are forbidden by the fourteenth 
amendment to abridge. A state cannot deprive a person of his property 
without due process of law; but this does not necessarily imply that ail trials 
in the state courts affecting the property of persons must be by jury. This 
requirement of the constitution is met if the trial is had according to the set- 
tled course of judicial proceedings." 
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The case of Kennard y. Louisiana, 92 U. S. 480, was a proceed- 
ing to remove Kennard from office. This was commenced by rule to 
show cause why he would not surrender his office. Service was had, 
time given to answer, an opportunity to be heard, and this was held 
to be due process of law. On page 483, the court say: 

"Upon this, [the return of the rule,] he asked a trial by jury. This the 
court refused, and properly, because the law under which the proceedings 
wei'e had provided in terms that there should be no such trial. He then 
went to trial. * * * From this it appears that ample provision had been 
made for the trial of tlie contestation before a court of compétent jurisdiction, 
for bringing the party against whom the prooeeding is had before the court, 
and notiiying him of the case he is required to meet, for giving him an op- 
portunity to be heard in his défense, for the délibération and judgment of the 
court, for an appeal from this judgment to the highest court of the state, and 
for hearing and judgment there. A mère statement of the facts carries with 
it a complète answer to ail the constitutional objections urged against the 
validity of the act. The remedy provided was certainly speedy; but it could 
only be enforced by means of orderly proceedings in a court of compétent 
jurisdiction, in accordance with the rules and forms established for the pro- 
tection of the rights of the parties. In this particular case, the party com- 
plaining not only had the right to be heard, but he was in faet heard, ijoth in 
the court in which proceedings were originally instituted, and upon his ap- 
peal in the highest court of the state. " 

After a careful considération of the authorities above eited, and the 
case of Littleton v. Fritz, 22 N. W. Eep. 641, we are satisfied that 
they answer ail the constitutional objections urged by défendants 
against this prooeeding, 

This is a suit commenced as ail other civil suits are commenced in 
the courts of this state, — the same service of process, time for an- 
swer, appearance, défense, trial, délibération, and judgment as al- 
lowed in ail civil cases, — nothing peculiar about it. Neither does it 
differ in any particular whatever from other cases of like character. 
By this action the state does not seek to take the property of the de- 
fendants. It is simply a proceeding to restrain or stay the défend- 
ants from using their property for illégal purposes, — to prevent them 
from violating the laws of the state. We fail to discover anything in 
this case which gives this court jurisdiction. It seemsquite clear to 
us that jurisdiction of this case would not hâve been entertained by 
this court if it had been originally commenced hère. 

Judge MoCrart of this circuit, in the case of Long v. Laclede Bank, 
18 Fed. Eep. 193, held "that thèse two sections [act 187.5] are to be 
regarded as in pari materia, and that the second section could not be 
construed to confer upon the circuit court jurisdiction in a case in 
which it would not hâve jurisdiction under the first section ; that if 
a party could not originally sue in that court, he could not corne 
into it through the state court." 

In the case of Virginia v. Rives, 100 TJ. S. 337, Judge Fibld says: 

"If it [the fédéral court] could not hâve jurisdiction at the first, it cannot 
upon a removal of the prosecution to it. * * * The removal is only 
an indirect mode by which the fédéral court acquires original jurisdiction. 
v.26F.no.4— 13 



194 



FEDERAL EEPOBTEE. 



If the effect of this proceeding was to take property without due process o£ 
law, it would yet be a matter within tlie control of tlie state courts, and not 
such a violation of the fourteenth amendment as to call for judicial action 
of the fédéral courts." 

We havo only one further question to présent, and this we shall 
not argue, but are content merely to raise it and submit authorities 
upon it. Does the matter in dispute exceed, exclusive of costs, the 
sum or value of five hundred dollars? Barry v. Mercein, 5 How. 
103, 119, 120; Pratt v. Fitzhugk, 1 Black, 271, 273; De Krafft v. 
Barney, 2 Black, 704; Lownsdale -v. Parrisk, 21 How. 290; Sparrow 
V. Strong, S Wall. 97, 103, 104; Potts v. Chumasero, 92 U. S. 358, 
361; Youngstown Bank v. Hughes, 106 U. S. 523; S. G. 1 Sup. Ct. 
Eep. 489. 

We ask that the motion be sustained, and the case remanded. 

Samuel A. Eiggs and W. W. Nevison, for défendants. 

Brewee, J. The facts upon whieh the foundation question in this 
case rests are few and simple. Between 1870 and 1874 the défend- 
ants eonstructed a brewery in Lawrence, Kansas. The building, ma- 
chinery, and fixtures were designed and adapted for the making of 
béer and for nothing else. For such purpose they are worth $50,000; 
for any other use not to exceed $5,000. At the time of the érection 
of the building, and up to 1880, the making of béer was as légal, as 
free from tax, lieense, or other restriction, as the milling of flour. In 
that year a constitutional amendment was adopted, prohibiting the 
manufacture of béer except for médicinal, scientific, and mechanical 
purposes. In 1881 and 1885 laws were enacted to carry this prohibi- 
tion into effect. Under thèse laws a permit was essential for the man- 
ufacture for the excepted purposes. To the défendants this permit 
was refused. An injunction was thereupon sued out from the dis- 
trict court enjoining défendants absolutely from the manufacture of 
béer. Thus, in strict conformity to the laws of the state, the défend- 
ants are prohibited from using their property for the purposes for 
which alone it is designed, adapted, and valuable, and are required, 
without compensation, to surrender $45,000 of value which they had 
acquired under every solemn unlimited guaranty of protection to prop- 
erty which constitutional déclaration and the nnderlying thought of 
just and stable government could give. The action in which this in- 
junction was granted they now seek to remove to this court, and in- 
sist that, no matter what the state may think or do, the fourteenth 
amendment to the fédéral constitution does give -protection, or, at 
least, that they are entitled to the opinion and judgment of the féd- 
éral courts upon the question whether that portion of the fourteenth 
amendment which forbids a state to "deprive any person of life, lib- 
erty, or property, without due process of law," and "to deny to any 
person within its jurisdiction the equal protection of the laws," is not 
violated by this action of the state as respects them. 

It is idle to deny that the question hère presented is one of diffi- 
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culty and grave importance. On the one hand, it is insisted that both 
the amendment and the laws were duly, and in compliance with es- 
tablished forms of procédure, adopted and enacted; that the with- 
holding of the permit was the act of a judicial oiBcer in the exercise 
of a proper and granted discrétion; that the injonction was issued 
eut of the regular court of gênerai original jurisdiction, and in an or- 
dinary and familiar form of action; that thus there bas been "due 
procès s of law;" and that the amendment does not prohibit a state 
from depriving a person of his property, but only prohibits such dep- 
rivation "without due process of law." While, on the other hand, 
it is apparent that the défendants, having invested large properties 
in a perfectly légal business, are stripped of the value of such prop- 
erties; and that, not as the indirect and consequential resuit of légis- 
lative changes in the law, but by a direct prohibition upon the only 
use for which such properties are designed, adapted, and valuable. 
Is a state potent, through the forms of law, to take from a citizen by 
direct action the value of his property without compensation ? 

As the judge of an inferior fédéral court, I turn naturally to the 
opinions of my superior, the suprême court of the United States, for 
information and guidance. In the case of Bartemeyer v. lowa, 18 
Wall. 129, the opinion of the court was delivered by Justice Miller, 
and in it the court uses this language : 

"But if it were true, and it were fairly presentecl to us, that the défend- 
ant was the owner of the glass of intoxicating liquor which he sold to Hickey 
at the time that the state of lowa first imposed an absolute prohibition on the 
sale of such liquors, then we can see that two very grave questions would 
arise, namely: Whetlier this would be a statute depriving him of his prop- 
erty without due process of law; and, secondly, whether, if it were so, it 
would be so far a violation of the fourteenth amendment in that regard as 
would call for judicial action by this court." 

In the same case, in a concurring opinion, Justice Bbadlby said : 

"The law, therefore, was not an invasion of property existing at the date 
of its passage, and the question of depriving a person of property without duo 
process of law does not arise. No one haa ever doubted that a législature 
may prohibit the vending of articles deemed injurions to the safety of So- 
ciety, provided it does not interfère with vested rights of property. When 
such rights stand in the way of the public good, they can be removed by 
awarding compensation to the owner." 

And Justice Field adds thèse words : 

"I hâve no doubt of the power of the state to regulate the sale of intox- 
icating liquors when such régulation does not amount to the destruction of 
the right of property in them, The right of property in an article involves 
the power to sell and dispose of such articles, as well as to use and enjoy it. 
Any act which déclares that the owner shall neither sell it, nor dispose of it, 
nor use and eujoy it, conflscates it, depriving him of his property without 
due process of law. Against such arbitrary législation by any state the 
fourteenth amendment affords protection." 

In the subséquent case of Béer Co. v. Massachusetts, 97 U. S. 25, 
the court thus refers to this matter : 
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"If the public safety or the public morals require the discontinuance of 
any manufacture or traflEic, the hand of the législature cannot be stayed frotn 
providing for its discontinuance by an incidental inconvenience which indi- 
viduals or corporations may suiïer. Ail rights are held subject to the police 
power of the state. We do not mean to say that property actually in exist- 
ence, and in which the right of the owner bas become vested, may be taken 
for the public good without compensation; but we infer that the liquor in 
this case, as in the case of Bartemeyer v. lowa, was not in existence when the 
liquor law of Massachusetts was passed. " , 

In the light of this déclaration of the suprême court, that when a 
man owns, witb the unrestricted right to use or sell, a glass of liquor, — 
mère personal property which, without injury or dépréciation in value, 
can be carried outside the jurisdiction of the state, — législation of a 
state prohibiting its sale, and to that extent only diminishing its value, 
présents a grave question under the fourteenth amendment ; the fur- 
ther positive assertion of one of the justices that such législation is void 
under that amendment; and a still further intimation of the court in 
a later case that vested rights of property cannot be destroyed for the 
public good without compensation, — it would seem a contemptuous 
disregard by a subordinate tribunal of the judgments of its superior 
for me to hold that législation of a state, destroying the value by pro- 
hibiting the use of property which cannot be moved, and in whose use 
the owner had prior thereto an absolute and unrestricted title, is 
clearly not in conflict with that amendment, and présents absolutely 
no question for the eognizance and judgment of the fédéral tribunals. 

But I am not content to leave this case upon thèse authoritative 
suggestions of the suprême court. As a new matter, it is clear to me 
that there is a fédéral question giving right of removal. And hère I 
assert thèse propositions : 

First. Debarring a man, by express prohibition, from the use of his 
property for the sake of the public, is a taking of private property for 
public uses. It is the power to use, and not the mère title, which 
gives value to property. Give a man the fee-simple title to a flour- 
mill, coupled with an absolute prohibition on its use, and of what value 
is it to him ? In the most common and ordinary case of taking pri- 
vate property for public uses, — the condamnation of the right of way 
for a railroad, — the title is not divested. The owner still retains the 
fee-simple, and he is only debarred from the use. When the railroad 
abandons the use, he retakes it. In the leading case of Pumpelly y. 
Green Bay Co., 13 Wall. 166, which was a case where land was over- 
flowed in conséquence of the érection of a dam, the suprême court 
thus disposes of this matter: 

"It would be a vcry curious and unsatisfactory resuit, if, in construing a 
provision of constitutional law, always understood to hâve been adopted for 
protection and security to the rights of the individual as against the govern- 
ment, and which has received the commendation of jurists, statesmen, and 
commentators as plaeing the just principles of the common law on that subject 
beyond the power of ordinary législation to change or control them, it shall 
be held tliat, if the government refrains from the absolute conversion of real 
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property to the uses of the public, it can destroy its value entirely, can infllct 
irréparable and permaifent injury to any extent, can, in effect, subject it to 
total destruction witfiout making any compensation, because, in the narrow- 
est sensé of that word, it is not taken for the public use. Such a construc- 
tion would pervert the constitution al provision into a restriction upon the 
rights of the citizen, as tliose rights stood at the common law, instead of tlie 
government, and make it an authority for invasion of private rights under 
the pretext of the public good, which had no warrant in the laws or practicea 
of our ancestors." 

In the case of Munn v. Illinois, 94 U. S. 141, Mr. Justice Fibld 
uses this language : 

"Ail that is bénéficiai in property arises from its use, and the fruits of that 
use; and whatever deprives a person of them, deprives him of ail that ia dé- 
sirable or valuable in the title and possession. If the constitutional guaranty 
extends no further than to prevent a deprivation of title and possession, and 
allows a deprivation of use, and the fruits of that use, it does not merit the 
encomiums it bas received." 

I meet hère the common argument that, when private property is 
taken for public use, there is always a transfer of the use from one 
party to another; that hère the use is not transferred, but only for- 
bidden ; and that this deprivation of the use is only one of the con- 
sequential injuries resulting from a change of policy on the part of 
the state for whieh no compensation or redress is allowed. It is 
damnum absque injuria. The argument is not sound. As a matter 
of fact, in condemnation cases, seldom is the particular use to which 
the property has been put transferred. Almost always that use is 
destroyed in order that another may be acquired. The farmer sur- 
renders a part of his farm to the railroad oompany, not that the Com- 
pany may continue its use for farming purposes, but that the publio 
may acquire the benefit in another direction. So, where land is 
flowed by a mill-dam. And thus is it generally. Hère the use ia 
taken away solely and directly for the benefit of the public. For no 
other reason, and upon no other ground, could it be disturbed. Of 
course, in this, as in other cases, some use remains to the owner; 
but hère, as elsewhere, the use which is of spécial value is taken 
from him for the benefit of the public; and this is not a consequen- 
tial, but a direct result. It is not that the profits of his manufacture 
are reduced by reason of a prohibition upon sales. .The law speaks 
to him by direct command, and says, "Stop your manufacturing." 
It is idle to talk of consequential résulta and injuries when the law, 
in direct language, forbids the use of the premises for a brewery. 

I assert, secondly, thatnatural equity, as well as constitutional guar- 
anty, forbids such a taking of private property for the public good 
without compensation. In the case of State v. Mugler, 29 Kan. 252, 
this question was presented to the suprême court of Kansas, and, as 
a member of that court, I then expressed the same opinion. I am 
aware that my brethren differed with me, and that the court held 
that the state constitution carried no such prohibition. In view of 
that décision 1 shall hâve little to say in respect to the guaranties in 
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the state constitution. I may, however, be permitted to say, and I 
do it with the highest respect for the members of that court, and with 
the utmost déférence to its opinions and judgments, that in the light 
of the fréquent discussions of the question since that décision, and 
the more I hâve reflected thereon, the more profoundly am I convinced 
that the guaranfcies of safety and protection to private property con- 
tained within our state constitution forbid that any man should be 
thus despoiled of that which gives value to his property for the sake 
of the public good, without first receiving compensation for that which 
18 taken from him. 

Turning to the opinions of other courts, I find strong indorsement 
of the proposition I hâve asserted. In the case of Lake View v. Rose 
Hill Cemetery Co., 70 111. 191, the court says: 

"We are unwilling to concède tbe existence of an indeflnable power, su- 
perior to the constitution, tliat may be invoked whenever the législature may 
deem the public exigency may require it, by which a party may be capri- 
eiously deprived of his property or its use without compensation, whether 
such property consists of franchises or tangible forms of property." 

The constitution of New Jersey contains no such guaranty as ours, 
yet the suprême court of that state, in Sinnickson v. Johnson, 17 N. 
J. Law, 129, déclares "that this power to take private property reaches 
back of ail constitutional provision, and it seems to hâve been a set- 
tled principle ot universal law that the right to compensation is an 
incident to the exercise of that power; that the one is inseparably 
connected with the other; that they may be said to exist, not as sep- 
arate and distinct principles, but as parts of one and the same prin- 
ciple." 

The constitution of New York was similarly déficient, and yet, in 
Oardner v. Newburgh, 2 Johns. Ch. 162, Chancellor Kent granted an 
injunction to prevent the trustées of Newburgh from diverting the water 
of a certain stream flowing over plaintifs laud from its usual course, 
because the act of the législature which authorized it had made no 
provision for compensating the plaintiff for the in jury thus done to 
his land. After citing several continental jurists on this right of 
eminent domain, he says that, while they admit that private property 
may be taken for public uses when public necessity or utility requires, 
they ail lay it down as a clear principle of natural equity that the in- 
dividual whose property is thus sacrificed must be indemnified; and 
he adds that the principles and practioe of the English government 
are equally explicit on this point. 

Were similar action taken by the state in respect to other indus- 
tries, I can but think the vigor of constitutional guaranties would 
seem clearer. In my own city is a large manufacturing establish- 
ment, in which hundreds of thousands of dollars hâve been invested 
for the making of glucose. This is an inferior kind of sugar, and in 
the opinion of some a deleterious article. Yet the industry is légal, 
the manufacture not forbidden. Suppose the next législature should 
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believe that glucose -was injurions to the public health, and forbid its 
manufacture, could the -wheels of that manufactory be stayed, and 
the value of that investment be destroyed, -without compensation? 
Take, also, the illustration of playing cards, which, by reason of their 
use for gambling purposes, are, in the judgment of naany good peo- 
ple, a bane to society. If a f actory for their manufacture was estab- 
lished, -when, as now, a perfectly légal industry, would the owner hold 
his investment subject to the opinions of perhaps a temporary ma- 
jority ? Or, take a still stronger illustration. This is a corn-growing 
state, yet wheat also is raised abundantly, and many flour-mills exist. 
Suppose the législature should détermine that the best interests of 
the state would be promoted by stopping the growing of wheat, and 
increasing the crop of corn, and to that end should prohibit the mill- 
ing of flour, must the owners, without compensation, abandon their 
milling and sacrifice their investment? Does not natural justice, as 
well as constitutional guaranty, compel compensation as a condition 
to such sacrifice? Yet who can state what the law will recognize as 
a légal distinction between those cases and this. Of course, it will 
be said that no législature would ever think of such extrême and un- 
reasonable action. But the question for courts to détermine is not 
what is likely to be done, but what can be done. 

Thirdly, I affirm that, no matter what législative enactments may 
be had, what forms of procédure, judicial or otherwise, may be pre- 
scribed, there is not "due process of law" if the plain purpose and 
inévitable resuit is the spoliation of private property for the benefit 
of the public without compensation. It is a mistake to say that the 
forms of law alone constitute "due process." No complète and per- 
fect définition of the phrase "due process of law" has yet been given. 
The most familiar, and one for ordinary cases sufficiently aocurate, 
is that given by Daniel Webster in the celebrated Dartmouth Collège 
Case, — the "law of the land" being substantially équivalent to "due 
process of law," — as follows: "By the law of the land is meant the 
gênerai law, which hears before it condemns, which proceeds upon in- 
quiry, and renders judgment only upon trial." But, as said by Mr. 
Justice Miller in Davidson v. New Orléans, 98 U. S. 104, it is prob- 
ably better "to leave the meaning to be evolved by the graduai process 
of judicial inclusion and exclusion, as the cases presented for décision 
shall require, with the reasoning on which such décisions may be 
founded." In the same case Mr. Justice Bradley adds thèse words : 

"In judging what is ' due process of law,' respect must be had to the cause 
and object of the taking, — whether underthe taxing power, the powerof em- 
inent domain, or the power of assessment for local improvements, or none of 
thèse; and, if found to be suitable or admissible in the spécial case, it will be 
adjudged to be 'due process of law,' but if found to be arbitrary, oppressive, 
and unjust, it may be declared to be not • due process of law.' " 

In Murray's Lessee v. Hohoken L. é I. Ce, 18 How. 276, the su- 
prême court thus Umits the meaning of the phrase : 
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"The constitution contains no description of thèse processes which it was 
intended to allow or forbid. It does not aven déclare what principles are to 
beapplied to aseertain whether it be due process. It is manifest that it was 
not left to the législative power to enact any process which might be devised. 
The article is a restraint on the législative, as well as on the executive aad 
judicial, powers of the government, and cannot be so construed as to leave 
congress free to make any process ' due process of law,' by its mère will." 

New, in the case at bar, while judicial proceedings are prescribed, 
yet the spoliation is the direct command of the législature, and the 
judicial proceedings are only the machinery to exécute that command. 
No discrétion is left to the courts. The législature has in terms said 
to défendants, "Stop your use of your brewery," and hasdirected the 
courts to enîorce that command. Tbere is nothing but mère ma- 
chinery between the législative edict and an unused valueless manu- 
facture. As well might the executive as the courts be charged with 
the enforcement of this command. Such a command, no matter how 
enforced, operative to deprive a citizen of the value of his property 
without compensation, is, in the language of Mr. Justice Bradley, 
supra, "arbitrary, oppressive, and unjust'," and therefore should be 
"declared to be not due process of law." 

Fourthly, and as a necessary conséquence of the preceding. [Lég- 
islation which opérâtes upon the défendants as does this is in con- 
flict with the fourteenth amendment, and, as to them, void. At least, 
it présents a question arising under such amendment, as to which 
they are entitled to the opinion and judgment of the fédéral courts. 
As the amount in controversy is unquestionably in excess of $500, 
the case is a removable one. 

In view of what has hitherto fallen from my pen in other cases, it 
may be unnecessary to add anything further; yet, to guard against 
any possible misapprehension, as well as to indicate that my views 
as expressed upon other questions bave not changed, let me say that 
.1 do not in the least question the power of the state to absolutely pro- 
hibit the manufacture of béer, or donbt that such prohibition is po- 
tential as against any one proposing in the future to engage in such 
manufacture. Any one thus engaging does so at his péril, and can- 
not invoke the protection of the fourteenth amendment, or demand 
the considération and judgment of the fédéral courts. Ail that I hold 
is that "property," within the meaning of that amendment, includes 
both the title and the right to use; that, when the right to use in a 
given way is vested in a citizen, it cannot be taken from him for the 
public good without compensation. Beyond any doubt, the state can 
prohibit défendants from continuing their business of brewing, but 
before it can do so it must pay the value of the property destroyed. 

Nothing that I hâve said in this opinion is to be taken as bearing 
on the question of the sale of béer, or the power of the state over that. 
Counsel claimed that the right to manufacture, without the right to 
sell, was a barren right. Whate ver limitations may exist in this state, 
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the markets oi the world are open, and, with such mariets, tbe riglit 
to manufacture is far from a barren right. 

Other questions were discussed by counsel at great length and with 
great ability. I bave not noticed tbem in tbis opinion, already quite 
lengtby, because tbis question is in tbe case, cannot be ignored, and 
justifies a removal. 

The motion to remand will be overruled. 

One thing more I may be excused for referring to. In the course 
of the varions arguments that bave been made to me in tbis state, 
and the sister state of lowa, on tbe question of removals to tbe fed-, 
eral courts of proceedinga to enforce tbeir prohibitory laws, it bas more 
than once been intimated tbat jurisdiction in tbe fédéral courts of 
such proceedings meant tbe nullifieation of those laws. There could 
be no greater mistake. The judges of those courts are citizens of 
thèse States, — as interested as any citizens in tbe good name of tbeir 
states, the enforcement of their laws, and the sobriety of tbeir citi- 
zens. Expérience bas shown that those courts enforce laws as strictly, 
as any, are as little disposed to tolerate trifling or évasion of their 
orders, and generally punish with a severer hand. If it should so 
iiappen that, by the judgment of the suprême court of the United 
States, — the ultimate tribunal in tbis nation, — it should be determined 
tbat in tbis or any kindred case tbe zeal for tempérance of tbe good 
people of this state bas led tbem to infringe upon sacred and proteeted 
rights of property, I cannot doubt that they will gladly hasten to make 
tbat compensation which shall be found just. Indeed, it is a truth 
ever to be borne in mind, and never more so than in times of deep 
feeling and determined effort, that they wbo are striving to lift socîety 
up to the plane of a higher and purer life should see to it tbat every 
act aud every step is attended by absolute justice. I commend tbis 
to tbe tbongbtful considération and judgment of the good people of 
my state, — a state in wbose past I glory, and in wbose future I believe. 

NOTE. 

In Weil V. Calhoun, 25 Ped. Kep. 865, a bill was filed In the United States circuit 
conrt for tlie Northern district of Georgia, for the purpose of testing the Georgia local 
option and prohibition law. The plaintiffs alleged, aniong other thiiigs, that the act 
was unconstitutional, because it would renderwholly worthless thestocl<, fixtures, etc., 
of the brewery, and seriously interfère with the property, business, and vested interests 
of the coruplainants. The court say : 

" The great complaint of this bill is that by this law the comçlainants are deprived 
of their property, and injnred in their business, etc. Nothing is better settled, by a 
large number of décisions of the suprême court of the United States, than that such 
losses aud such damages are not a good objection to a law. The statas must hâve po wer 
to legislate for purposes of good order, the préservation of the public healtl^, and a 
thousand other objects, and it is an every-day event that some man's property is made 
less valuable — perhaps worthless — by tha opération of laws passed by the législature for 
the public good. Professions in which me» make money, and dévote their whole time, 
are declared illégal, and are broken up and destroyed, very much to the hurt and pe- 
cuniary loss of the persons concerned, and they hâve no redress. I allude now to the 
profession of the gambler. So, too, so vastly profitable a business as a lottery, even 
though proteeted by a législative grant, has been broken up by a law prohibiting its 
exercise, and its property and business dissipated to the winds without any remedy. 
So, of the oleomargarine mauufactory ; and so of a hundred différent in vestments, made 
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under laws not prohibifcing them, yet rcndered valuelesa or far less valuaWe by means 
of the opération of laws passed by tbe législature for the public good, as it supposed. 
This whole subjeot of the liquor trafflc, and investments preoisely like those of the 
complaiuants broken \ip or largely orippled by proliibitory laws, has been a fruitfu' 
source of discussion before the courts, and they are ail now agreed that such rights and 

Î)roperties as the complaiuants assert they are about to hâve iiijured or destroyed if this 
aw be deolared of force are not protected by the constitution of the United States. 
Passenger Cases, 7 How. 504 ; Beer Co. v. Massachusetts, 97 U. S. 25 ; Slaughter-House 
Cases, 16 Wall. 129; Stone v. Mississippi, 101 TJ. S. 814. Tliis question has been before 
the supremecourt of the United States, the court of the last resort in cases of this kindt 
and that court unifornily and clearly held that rights of the character hère set up mus, 
yield, however costly and devastating rnay be the evil, to the will of the législature iu 
its passage of laws in their judgment for the public good. It is one of the risks that 
every man takea in entering a business or making an iiivestment, and he caunot com- 
plain." 
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(Circuit Court, D. Mbrasha. January 26, 1886.) 

L Unexecuted Mobtsaqe— Fokbclosukb— Peksonal Judgmbut. 

In the absence of express prohibition, there is no reason whv a Personal 
Judgment may not be rendered a^ainst a debtor in an action iu which a mort- 
gage not executed by the debtor is foreclosed. 

2. Execution Sale— CoNFraMATioN— Action to Cancbl Dbbds aptbr Stjbbb- 

QUENT CONVBYANCES. 

As confirmation is a final order, and conclusive upon the regularity of the 
proceedings in respect to the sale, and as the court had in the case at bar 
unquestioned jurisdiction of the person as well as the subject-matter, griœre 
whether. if theproceedingswere erroneous, the validity of the judgment, sale, 
and deed could be queslioned in a collatéral action to cancel subséquent deeds. 

In Equity. 

J. S. Gregory, for complainant. 

Harwood é Ames, for défendant. 

Bkbwer, J. On the first day of April, 1869, complainant was în- 
debted to défendants on a promissory note dated October 14, 1868, 
for $650, aud an acceptance dated November 27, 1868, for $531.07. 
On that day he transferred to the bank as collatéral security a note 
and mortgage for $1,500 executed by Augusta Hilton to himself. On 
March 8, 1870, thèse debts being unpaid, the bank brought suit. In 
the pétition, the note and acceptance of complainant, and tbe note 
and mortgage of Augusta Hilton, were ail set forth, and an assign- 
ment of the latter alleged. On April 27, 1871, complainant ap- 
peared in open court, and admitted bis indebtedness. A personal 
judgment was rendered against him forover $1,400, and a decree of 
foreclosure of the collatéral mortgage. On June 13, 1872, an order 
of salé was issued, and the property described in the mortgage adver- 
tised for sale on October 26, 1872. On October 25th, in a suit 
brought by children of said complainant, a temporary injunction 
was granted restraining the sale. The order of sale was thereupon 
returned unexecuted. No relief was asked in the pétition filed by the 
children as respects the personal judgment against complainant; 
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ail that was sought was to restrain the sale of the mortgaged prop- 
erty. An answer was filed in this injunction suit by the bank, but no 
trial was ever had, and on the first day of November, 1873, the bank, 
by its attorney, consented that the injunction be made perpétuai. 
On March 27, 1873, an exécution was issued on the personal judg- 
ment against complainant, and levied on the land in controversy. 
Sale took place on May 17, 1873, and the bank purchased the land 
for $924. On November 6, 1873, the sale was confirmed. No ex- 
ceptions were taken to this confirmation, and the order thereof was 
never set aside. Subsequently the bank sold and conveyed the land, 
and its grantee also sold and conveyed to différent parties. The 
complainant now files this bill, alleging that he is still the owner of 
the land, and praying tohave thèse varions deeds canceled as clouds 
upon bis title. 

He bases his action on two grounds: First. He allèges that the 
judgment was paid before the issue of exécution. Tbere is not a 
syllable of testimony to sustain this allégation. He never paid a 
dollar to the bank; and his testimony, that he is informed and be- 
lieves that his son-in-law did, of course amounts to nothing. Sec- 
ond. He daims that, beeause in the original action a decree of fore- 
closure of a mortgage was sought and obtained, no exécution eould 
issue until after sale of the mortgaged promises, and then only for 
the deficiency for which personal judgment should be entered. Coun- 
sel cites section 847 of the Nebraska Code as authority for this, and 
says that no personal judgment was entered. He is mistaken as 
to the fact, and his law is inapplicable. The record shows that a 
personal judgment was rendered against complainant on his note and 
acceptance. Again, the mortgagor was not the principal debtor. The 
mortgage was not given to secure eomplainant's debt to the bank, but 
Augusta Hilton's debt to him. So, in the pétition, two distinct causes 
of action against two différent parties were presented : one a cause 
of action against him on his personal indebtedness to the bank in 
which the mortgagor was not interested, and the other against a mort- 
gagor to foreclose a mortgage on property in which he had no titlé. 
Both causes passed into judgment and decree. So this case doea 
not fall within the section above cited, or the case of Clapp v. Max- 
well, 13 Neb. 542; S. G. 14 N. W. Eep. 653. In that case it wasde- 
cided that a leading principle of title 27 of the Code, in which said 
section 847 is found, is "that, ordinarily, a mortgagor shall not be 
answerable for a secured debt upon the mortgage, and personally at 
the same time, and that one of thèse remédies baving been selected, 
it must be exhansted before the other can be resorted to, unless first 
specially authorized by the court." Of course, that principle bas no 
application hère. There was no attempt to hold the mortgagor per- 
sonally liable. In the absence of express prohibition I know of no 
reason why a personal judgment may not be rendered against a debtor 
in an action in which a mortgage not executed by the debtor is fore- 
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closed. Purther, as confirmation is a final order, and conclusive upon 
the regularity of the proceedings in respect to the sale, (Berkley v. 
Lamb, 8 Neb. 398; S. G. 1 N. W. Eep. 320; Taylor v. Coiirtnay, 15 
Neb. 199; S. C. 16 N. W, Eep. 842,) and as the court had unques- 
tioned jurisdiction of the person as well as the subject-matter, it 
may well be doubted whether, if the proceedings were erroneous, the 
validity of the judgment, sale, and deed could be questioned in this 
collatéral manner. 

The bill will be dismissed at the costs of the complainant. 



BoHANAN and others v. Giles and others. 
{Circuit Court, D. Nébraska. January 35, 1886.) 

1. Specific Pebfobmance— Contract of Aucestob— Considération — Patment 

to bxecutbix — right of fubchasbb. 

When ail the right and title of children and their grantees were received 
from the father of such children, they took such right and title subject to his 
contracts; and if that father, or his executrix, hâve received full payment for 
any land sold by hîm, they should be required to surrender to such purchaser 
the légal title. 

2. Same — Equitt — Pbotection op Infants oannot Inchjdk Injustice to 

Othebs. 

Equity will not, even in the interest of minora, be tenacious of technicali- 
ties, when thereby gross injustice will resuit. 

In Equity. 

Brown Bros., for complainant. 

L. C. Burr and J. M. Woolworth, for défendant. 

Breweb, J. The facta in this case are few, and in the main undis- 
puted, and the question a narrow one. In the spring of 1868 Jacob 
Dawson owned the lot in controversy. He made a written contract 
■with George McKay by which he sold the lot to McKay for $300, to 
be paid in mason work. Two hundred dollars of this was unques- 
tionably paid during Dawson's life-time. He died July '■22, 1869, 
leaving a will, by which he gave to his wife ail his property, real and 
Personal ; "the same to be and remain hers, with full power, right, 
and authority to dispose of the same as to her shall seem meet and 
proper, so long as she shall remain my widow, upon the express con- 
dition that if she shall marry again, then it is my will that ail of the 
estate herein bequeathed, or whatever may remain, should go to my 
surviving children, share and share alike." The widow became ex- 
ecutrix. She subsequently remarried. Possession of the entire lot 
was givento McKay in 1868. During Dawson's life portions of the 
lot were deeded by Dawson and wife to parties to whom McKay had 
sold; the légal title to the rest remaining in Dawson at the time of 
his death. Subsequently, and on January 3, 1870, Mrs. Dawson 
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deecled this remainder to McKay. Plaintiffs claim under McKay; 
défendants, under deeds from Dawson's children. 

The question is whether McKay paid the remaining $100 under 
such circumstances as to satisfy the contract above referred to. Ile 
did mason work, amounting to $112, which, after Mr.Dawson's death, 
was accepted by Mrs. Dawson as done under the contract, and the 
surplus, $12, paid to him, as "well as the deed above mentioned exe- 
cuted. But this work was done in the érection of a house on real 
estate belonging to Mrs. Dawson. Before Mr. Dawson's death he 
had planned to build on this real estate, and had arrangea with Mc- 
Kay to complète his payment for the lot by work on this building. 
Probably McKay had already done some of this work at the time of 
his death, though this is not certain. At any rate, the building was 
pushed ahead soon after his death, and completed the ensuing fall. 
Now, from thèse facts, it may be remarked that McKay paid the full 
contract price, — paid it in the manner directed by the owner of the 
lot. The fact that part of the price was paid in work on property 
not belonging to Dawson is immaterial ; for, as the party entitled to 
receive payment, Dawson could direct where the work should be 
done. He might bave ordered it done on a church, a public building, 
or on a neighbor's house; the place and the ownership of the prop- 
erty benefited was immaterial; so that if Dawson had lived till Mc- 
Kay had finished this job, he could not hâve pleaded in défense to an 
action by McKay for spécifie performance that part of the work was 
done on his wife's separate property. 

But it may be said that Dawson's death revoked his directions to 
McKay. Assume that it did, and that there was no one to direct 
where the work should be done, still McKay's right to pay the bal- 
ance of the purchase price, and obtain the benefit of his contract by 
securing title to the lot, was not gone. He could bave paid in money, 
if not in work. And to whom should he bave paid? Obviously, the 
exeeutrix ; and if she accepted the payment in work instead of money, 
who can question the effect of the payment? She and her bond are 
responsible for any misappropriation of personal effects of the testa- 
tor. Doubtless, she dealt with McKay, accepted the work, and made 
the deed in the belief that she was the owner of the property. But 
will a court of equity permit a party to be deprived of the just results 
of his acts and labor, through a mère mistake of law respecting the 
forms of procédure, and the particular authority under which the ad- 
verse party assumes to act ? AU that equity in such a case insista 
upon is tha,t full payment be made, and made to a party having the 
right to receive it. AU the title or intereat the children or their grant- 
ees bave, they received from their father, and they took it subject to 
his contracts; and if that father or his exeeutrix bave received full 
payment for any lot sold by him, they should be required to surren- 
der to such purchaser the légal title, It is true, the children were 
minora at the time of thèse transactions, and a court of equity takes 
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spécial care that the rights of minora are protected. Doubtless it 
■will insist upon compliance with ail, even technical, rules and forma, 
if thereby justice be done; but it will not, even in the interesta of 
minors, be tenacioua of technicalities when thereby groas injustic 
■will resuit. 
Let decree be eutered for the plaintiffs as prajed for. 



MCLLEN V. WlNB. 

Cireuîl Court, B. Colorado. January 18, 1886. 

Public Lands— Additionai. Homestead— Act of Jxjnb 8, 1873— Right to Lo- 
CATB AND Enteb Pbesonal Peopebtt— Salb by Gxtabdian. 

The right of the children of a deceased soldier to locale and enter 80 acres 
of public land as an additional homestead under the act of June 8, 1873, is Per- 
sonal property, and may be sold and assigned to a third party by their guard- 
ian. 

In Equity. 

h. S. Dixon and Thomas d Thomas, for complaînant. 

J. F. Franke, for défendant. 

Brewer, J. My opinion in thia case will be brief, because the 
character of the questions and the amonnt in controversy give, in ad- 
dition to statements of counsel, aasurance that the case will be taken 
to the suprême court for final décision. The pertinent facts for any 
opinion I express are thèse : Under the act of congress of date June 
8, 1872, entitled "An act to amend 'An act relating to soldiers' and 
aailors' homesteads,' " Lucy Phillips and Hattie Phillips, minor chil- 
dren of William Phillips, deceased, were entitled to locate and enter 
80 acres of public lands as an additional homestead. They resided 
in Minnesota, and their guardian aold thia right, and received full 
pay therefor. Plaintiff claims under location and title made in pur- 
auance of thia aale. After the sale of tbis right, and the location 
and entry, (which was in the names of the minora,) défendant ac- 
quired his deed and title from them. 

There are really but two questions in the case : First, was thia 
right to locate and enter, personal property ? Second, was it assign- 
able? For that the guardian, under the laws of Minnesota, could, 
without any order of court, sell personal property belonging to his 
ward, is conceded. That he did sell this right, and did receive the 
stipulated price, is beyond donbt. If the title once passed from the 
minors to Talbot, that ia the end of the matter. Any wrong in the 
location and entry, if wrong there was, was one which only the gov- 
ernment could challenge; and could not be made by a private indi- 
vidual, even the minora themselves, the basis of attacking complain- 
ant'a title. 
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Now, this rîght to enter and locate 80 acres was a thing of value, — 
Bomething which enlarged the estate of the minora, — was property. It 
was Personal property, going with them where they went ; could be 
exercised and enjoyed any where ; did not descend to tlie heir ; was not 
attached to any particular tract of land; was therefore neither per- 
manent, fixed, nor immovable. It was a mère right of sélection and 
iaking. Like ail property, it was the subject of sale. ïhe right to seli 
property need not in terms be granted ; it exists if it is not in terms 
withheld. To préserve the Indian's title an express restriction is in- 
serted in the patent. The same or something équivalent is alwaya 
necessary to stay the power of disposai which attends the ownership 
of property. 'When this right bas been exercised, the location and 
entry made, who would doubt the right to sell the land? Yet why 
should the right to sell exist after entry and not before ? Congress 
bas placed no restriction, — who may? It must be borne in mind 
that this is not a case in which there is to be future considération or 
future duty. It is personal, in tbat only they of a certain class can 
avail themselves of the gift. It is not personal in the sensé that fu- 
ture services or future conditions are imposed. Services already ren- 
dered during the war are the considération. The homestead dutyof 
occupation or improvement bas already been perf ormed. It amounts 
simply to this : In view of what bas been done Congress makes this 
gift. It places no restrictions on the donee, but leaves him to use the 
gift as he sees fit. Why may he not sell it ? • 

I see no satisfactory reason to the contrary. Hence I answer thn 
two questions in the affirmative. Decree will be entered in favor of 
the complainaat. 



YiCK Wo ». Cbowlet. 
{Œrcuit Court, D. Oalifornia. January 20, 1886.) 

Intonctions— Bet. St. § 730— PRBVBNTraa Akrests bt State Opficbrs tob 
Violation of UNCONSTiTuriONAii City Ohdinances. 

The circuit court cannot issue an injunction to prevent a police offlcer of a 
city from serving warrants of arrest issued by a state court for violation of 
city ordinances claimed to be in contravention of the fourteenth ameudment 
of the United States constitution and the treaty with China. 

In Equity. 
. Hall McAllister, D. L. Smoot, and L. H. Van Schaick, for com- 
plainant. 

Alfred Clarhe, for respondent. 

Sawybb, J., (arally.) In the bill the complainant allèges that Pat- 
rick Crowley, respondent, is chief of police of the city and county of 
San Francisco, and that he has certain warrants, by virtue of which 
he is about to arrest complainant, a citizen of China, and a lar^e 
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number of. other Chinese eubjects, upon the charge of violating cer- 
tain ordinances adopted by the board of supervisors of said city and 
county, which he allèges to hâve been passed in violation of the four- 
teenth amendment to the national constitution, and of the stipula- 
tions of the treaty between the United States and the empire of China. 
Complainant sues on behalf of himself, and 150 others, and prays 
"that the said Patrick Crowley, chief of police, as aforesaid, may be. 
enjoined and restrained from enforcing, by arrest or otherwise, the 
aforesaid ordinances, to-wit, section 1 of order 1559, section 1 of 
order 1669, and sections 67 and 68 of order 1587." 
Section 720 of the Eevised Statutes is as follows : 
"The writ of injunetion shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
sucl) injunetion may be authorized by any law relating to proceedings in 
bankruptcy." 

This provision was carried into the Eevised Statutes from the stat- 
ute of Mafch 2, 1793, expressly prohibiting any interférence on the 
part of a national court with proceedings in the courts of a state. 
That statute has been construed a great many times by the suprême 
court. As early as 1807 the case of Diggs v. Wolcott, 4 Cranch, 179, 
arose, in which an action was brought in a state court upon a certain 
instrument in writing. The défendants afterwards brought suit in 
chancery in the state court to cancel the instrument and enjoin the 
proceedings in the case. The chancery suit was removed to the 
United States circuit court, where a decree was entered enjoining the 
proceedings in the state court. On the appeal the court says : 

"The case was argued upon its merits by C. Lee and Swann, for the appel- 
lants, and by P. B. Key, for the appellee ; but the court, being of opinion that 
a circuit court of the United States had no jurisdiction to enjoin proceedings 
in a state court, reversed the decree." 

That décision has since been foUowed in a great many cases, aris- 
ing under a great variety of circumstances ; as in V. S. v. Collins, é 
Blatchf. 156; Fisk v. Union Pac. R. Co., 6 Blatchf. 399; Biggs v, 
Johnson Ce, 6 Wall. 195; Orton y . Smith, 18How. 265, 266; Slaugh- 
ter-house Cases, 10 Wall. 298; Dial v. Reynolds, 96 U. S. 340; P'eck 
V. Jenness, 7 How. 625 ; Haines v. Carpenter, 91 U. S. 257; and many 
others in the circuit and suprême courts. 

There are other cases, however, not necessary to notice hère, lim- 
iting the provision and rule to proceedings ^irst commenced in the state 
court ; and where a United States court has first obtained jurisdiction 
over the parties and the subject-matter, holding that it is entitled 
to proceed to the conclusion and exécution of its judgment, unafïected 
by any subséquent proceedings in a state court of co-ordinate jurisdic- 
tion, and that, to enable it to give eflfect to its proceedings in such 
cases, it may even enjoin adverse proceedings in a state court. 

In the bill this court is asked to restrain the exécution of procesa 
issued by a state court, and placed in the hands of the chief of police. 
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whose duty it is to exécute that process. The service of process is a 
proceeding in the court. But in Biggs y. Johnson Co., supra, the court 
says: 

"State courts are exempt frotn ail interférence by the fédéral tribnnals, but 
they are destitute of ail power to restrain either the process orproceedings in 
the national courts. Circuit courts and state courts act separately and inde- 
pendently of each other, and, in their respective sphères of action, the process 
issued by the one is as far out of the reach of the other as if the line of divis- 
ion between them was traced by landmarks and monuments visible to the 
eye. " 

In the case of U. S. v. CoUins, supra, it is held that no process of a 
state court, preliminary to the final détermination of the case, can be 
stayed by injunction issued out of a United States court. The court 
says : 

"The fifth section of the act of March 2, 1793, prohibits the courts of the 
United States from granting an injunction to stay proceedings in any court 
of a state. This term • proceedings ' may properly, and I think must neces- 
sarily, include ail steps taken by the court, or by Us officersunder Us process, 
from the institution, of the suit, until the close of the final process of exé- 
cution which may issue therein." 

The suprême court bas likewise held that a national court not 
only cannot directly restrain a state court, but cannot restrain its 
proceedings even by an injunction issued against the parties to a 
suit in the state court. In Peck v. Jenness, 7 How. 625, the court 
says : 

"The fact, therefore, that an injunction issues onlu to the parties before 
the court, and not to the court, is no évasion of the difflculties that are the 
necessary resuit of an attempt to exercise that power over a party who is a 
litigant in another and independent forum. The act of eongress of the sec- 
ond of March, 1793, déclares that a writ of injunction shall not be granted 
• to stay proceedings in any court of a state.' In the case of Diggs v. Woî- 
cott, 4 Oranch, 179, the decree of the circuit court had enjoined the défend- 
ant from proceeding in a suit pending in a state court, and this court re- 
versed the decree because it haa no jurisdiction to enjoin proceedings in a state 
court." 

As recently as the case of Haines v. Carpenter, 91 U. S. 257, the 
same doctrine was announced in the foUowing language : 

"In the flrst place, the great object of the suit is to enjoin and stop litiga- 
tion in the state courts, and to bring ail the litigated questions before the 
circuit court. This is one of the things which the fédéral courts are ex- 
pressly prohibited from doing. By the act of March 2, 1793, it was declared 
that a writ of injunction shall not be granted to stay proceedings in a state 
court. This prohibition is repeated in section 720 of the Bevised Statutes, 
and extends to ail cases except where otherwise provided by the bankrupt 
law. This objection alone is sufflcient ground for sustaining the démarrer to 
thebiU." 

In that case it was attempted to restrain the state court throngh 
an injunction against the parties, and the suprême court holds that 
this cannot be done. The same doctrine was repeated lu Dial v. Bey- 
nold, 96 U. S. 340. 

▼.26F.no.4— 14 
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The proceedings which are hère sought to be restrained are pro- 
ceedings in a state court, in whioh warrants hâve been issued against 
the complainant and many others, and placed in the hands of the 
executive officer of the court for service. It is sought to enjoin the 
service of process, which would be to stay the proceedings, and pré- 
vent the court from acting in the case. This is clearly within the 
prohibition of the statute, as repeatedly construed by the courts ; and 
this court bas no authority to restrain those proceedings. Within 
the last 15 years a great many applications, under a great variety of 
circumstances, bave been made to this court for preliminary injunc- 
tions to restrain proceedings in the state courts in civil causes, and 
they hâve invariably been denied. This court has no authority to 
restrain proceedings jîrsi commenced in a state court, nor has a state 
court authority to restrain proceedings in this court. The court, 
therefore, has no jurisdiction to grant the relief sought in this bill. 

Let the order to show cause be discharged, and the application for 
an iujunction denied. The demurrer to the bill is also sustained for 
want of authority to grant the relief sought, and the bill dismiused. 



Mba.ns and another v. Eees and others. 
(Circuit Court, E. D. Tennessee, 8, D. January 4, 1886.) 

Saive dp Stock— Rbscission dp Contbact— Fraud— Mistake— Evidencb. 

No fraud, deceit, or mutual mistake justitying a rescission of the contract 
sought to be avoided being shown. the bill is dismissed. 

In Equity. 

E. L. Bright and De Witt dt Shepherd, for complainants. 

Key, Richmond d Clark and Wheeler é Marshall, for respondents. 

Key, J. The bill in this case was filed by complainants in the chan- 
cery court of the state of Tennessee, in February, 1883. The cause 
was removed by respondents into this court. The bill allèges that 
respondent Rees, and his agent, respondent Wilder, sold them one- 
half the stock in the Eoane Mountain Steel & Iron Company, a cor- 
poration created by the state of North Carolina, for the price of $71,- 
500. This Company had stock to the amount of $143,000. Com- 
plainants aver that, in making the trade, they relied upon the repré- 
sentations of Eees and Wilder as to the quantity of land belonging 
to the company, its character, cost, and value, the nature and quality 
of the title by which it was held, and ail the gênerai facts and ingré- 
dients which entered into their considération in estimating the value 
of the stock. Complainants say that since the contract Was executed 
they hâve discovered that they hâve been imposed upon, and that re- 
spondents' représentations were false, or exaggerated to such an ex- 
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tent that they find a comparatively worthless purchase upon their 
hands, and complainants ask to hâve the contract rescinded and the 
parties piaced in statu quo. The respondents deny ail the fraud 
charged. 

It is asserted that Wilder and Eees represented that the company 
owned 143,000 acres of land, which cost them and was worth one 
dollar par acre; that it was covered with valuable timb'er of great 
variety, had wonderful beds of magnetic iron ore, fine and abundant 
■water-power, and fertile soil; that the great inducement with them to 
trade grew out of the quantity and value of the land for its timber and 
Boil. I do not believe the record sustains this allégation. The rec- 
ord shows, beyond question, that the minerai properties of the land 
were the great and controUing matter in the purchase. Eobinson, 
with a pièce of ore taken from this land, came to Wilder to ascertain 
from whence the ore came, and whether the land where it was found 
oould be purchased. The question discussed by every one, on ail oc- 
casions pending the negotiations, was the ores, their quantity and 
quality; and the timber, water-power, and transportation were men- 
tioned as incidental and auxiliary subjects, affecting the development 
and working of the minerai property. Perry and Wetherby were sent 
to examine the ores. When complainants went upon the property, 
just after the purchase of their stock, they went to investigate the 
ores, and confined their examination to the ores, and when, as a step 
towards placing their stock in the market, Prof. Wetherby was sent 
to make an examination of the property, his attention was directed 
to the ores, and his report of his investigations deals with the ores as 
the controUing élément of value, and with the timber, water-power, 
etc., as incidental to and useful in developing and operating the 
property. It is clear that complainants* claim, that they negotiated 
for and purchased the stock because of the value of the lands for 
timber and agricultural purposes, has not been maintained success- 
fully. 

It was disclosed in the negotiations between the parties that a large 
amount of surface rights upon the property had been sold, but that 
the minerai rights had been reserved, and no objection was made on 
that account; and, at a later day, Means urged Wilder to convey to 
the company the minerai rights in some thousands of acres of land 
on the top of Eoane mountain. The minerais were always and every- 
where considered ; but, though this be so, it does not f oUow that if 
Wilder and Rees ,have made f aise statements in regard to the minor 
and inferior éléments of value in the transaction, for the fraudulent 
purpose of inducing complainants to purchase the stock, and if they 
succeeded because complainants believed and relied upon such state- 
ments, the complainants are not entitled to relief. But if complainants 
give unreal reasons for their action, we may look to that fact, so far 
as it may shed light upon the entire transaction,^-upon their motives 
and good or bad faith in bringing their suit. 
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The great point of contention is as to the quantity of the land. 
Complainants saythey believed they were purohasing 143,000 acres; 
that Wilder represented, as a positive fact, that there was that quan- 
tity, and they accepted his statement as a fact. They say that if 
they had known that the deeds, the opinion of Pettibone, the attorney 
who had examined and reported upon the titles, or the minutes of the 
Company, had shown that there were but 46,000 acres of the land, 
they would not bave purchased the stock. Wilder admits that he 
always stated that he believed there were at least 143,000 acres, 
but tbat he gave it as a mère opinion, and one that he believed cor- 
rect. There appears to me very little in the assertion of complain- 
ants on this point. Wilder never professed to know how many acres 
there were. He felt quite sure there were 143,000, and thought there 
might be more, — there might be 160,000 or 200,000. He had made 
a partial survey, and, coming to the conclusion that there was largely 
more land than was supposed in the assessment of taxes against the 
Company, the survey was not closed. Their taxes were but $90. 
The inévitable inference from ail this is that the gênerai understand- 
ing of the tax assessors and the public was that the company had 
greatly less than 143,000 acres. It is reasonable to présume that this 
conclusion was reached by examination of the recitations of the grants, 
or other title papers. At ail events, there was so great a différence 
between the coramon estimate as to the apreage and Wilder's esti- 
mate, predicated upon a partial survey, that the survey was ne ver 
completed. From this it is clear that Wilder never knew, or pro- 
fessed to know, the number of acres; but gave it as his lirm and de- 
cided opinion always that there were 143,000 acres or more, but that 
the estimate of acreage has been greatly less, — so much so that the 
taxes on the land had been only $90. A partial survey, however, 
had convineed him that the area was so much larger than the esti- 
mate upon which assessments for taxes had been based, that his sur- 
vey had not been closed, because, if completed, it would bave shown 
so much larger acreage as to hâve very materially increased the tax- 
ation on the land. An examination or knowledge of what the papers 
and deeds of the company show as to this point would bave added 
nothing to this, nor contradicted Wilder's représentations in this re- 
spect; so that complainants are mistaken when they assert that they 
should hâve incontinently abandoned the negotiations had they seen 
that the deed« and other papers and records of the company recited 
that there were only 46,000 acres of the land; fojr thèse recitations 
do not in any sensé contradict Wilder's statements. The proof shows 
that Wilder did hâve a surveyor, McElevee, to investigate the extent 
and boundaries of the land, and that he, after running one of the 
lines and examining the boundaries, reported to Wilder that, in his 
opinion, to close the survey would show such an increase of area as 
to materially increase taxation, and that the survey had better be 
abandoned. He estimated that the average length of the lands was 
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28 miles, and their average breadth 8 miles, and the number of acres 
of such a territory would be a fraction over 143,000. It would seem, 
therefore, that Wilder hadformed his opinion from McElevee's report 
of his investigations. 

The complainants, in ail their explorations, appear to bave kept in 
view the minerai character and resources of the property. Accord- 
ing to their own statements, Perry was sent to investigate the minerai 
resources of the property. When they, accompanied by Prof. Weth- 
erby, went upon and over the property a few days after the purchase, 
the whole attention of the party was directed to the minerai charac- 
ter of the lands, and when Prof. Wetherby and his party, in July, 
1881, went upon the land, it was to open up and lay bare its miner- 
ais, and he spent months in exploring them. His report gives a glow- 
ing account of the minerai resources of the property, and shows that 
the timber, water-power, and soil are sufl&cient to support, develop, 
and operate it. A letter from complainant Means to Gen. Wilder, 
dated November 18, 1881, sheds much light on this branch of the 
case. In it he says : 

"The great question as to quantity of our magnetic ores has not been deâ- 
jnitely determined, and this fact may delay investments another season, un- 
less Prof. Wetherby, with his limited examination of the property, feels 
willing to impress inquirers that there is an abundance for ail practical pur- 
poses. And we must not forget that his is the only positive knowledge we 
hâve on the subject. He has a good opinion of the property, however, though 
he admits it is based largely on local information and conjecture." 

Complainants had been upon the ground, Wetherby had made his 
report, and it was ail that complainants could hâve desired. Ten 
months almost had gone by since the stock had been purchased, — a 
period ample for ail kinds of investigation, — and the stookholders of 
the Eoane Mountain Steel & Iron Company met in Cincinnati, com- 
plainants among them, and increased the capital stock of the Com- 
pany to $500,000 — $300,000 of an increase, — notwithstanding noth- 
ing had been added to the property save the minerai rights to a few 
thousand acres of land on Eoane mountain, one of the highest éléva- 
tions east of the Eockies. A part of the stock was put upon the 
market for sale ; but, notwithstanding Wilder's description, Wetherby's 
report, and the best efforts of complainants, who then believed ail that 
Wilder and Weatherby said, and could speak somewhat from personal 
examination, not a single purchaser of the stock was found. Camp- 
bell said it had too much titanic acid, and so did Schoenberger. Mur- 
dock's friend said it would take $500,000 to make a way out for the 
transportation of the iron, etc., and as the property is in the midst 
of the highest mountains east of the Mississippi river, his estimate is 
likely not extravagant. The capital stock was raised March 15, 1882, 
and $100,000 of it placed at par in the market. Nearly two months 
passed away and no sales were made, and May 11, 1882, it was "re- 
Bolved that the words ' not less than par,' contained in the resolution 
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in directors' meeting of March 15th, at 4 o'cloek p. m., on page 17 of 
the minute-book, be hereby stricken out, and the words 'not lésa than 
forty cents upon the dollar' be inserted instead." At the expiration 
of another month no stock had been sold at the reduced price. 

About the first of July, Wetherby went upon the property again to 
survey it, and ascertain the quantity of surface rights. Williams went 
close upon his heels to investigate titles. That sueh an attorney as 
Williams shows himself to be should hâve been selected by any per- 
son of intelligence, acquainted with him, for so grave a duty, passes 
compréhension, unless upon the theory that he would make such re- 
port of his investigation as his client might wish. At ail events, 
Wetherby, in a much shorter time than his first examinations con- 
sumed, reports a great deficienoy of area; and Williams discovers an 
alarming defect of titles and quantity of surface rights; and com- 
plainants conclnded it was land they wanted, and not iron. In the 
mean time, steel had so declined in price that thèse magnetic ores, 
whose great value depended upon their steel -making qualities, greatly 
fell in value. No complaint is made that there is any deficienoy in 
the quantity or quality of the ores. It is nowhere shown that thèse 
veins of ore extended for a less distance than 15 miles over the prop- 
erty, or that they are not abundant in ores of fine quality. Weth- 
erby's report and Means' admissions justify Wilder's représentations 
as to the ores. 

It is also alleged that the title to a great part of the lands is de- 
feetive, and that Wilder represented it as good, and that complain- 
ants accepted and acted upon his statement as to this; and much 
proof, some of whieh is incompétent, bas been produced to show de- 
feets in the title. Wilder, on almost every occasion when he spoke 
of the matter, said that he had one of the ablest lawyers of his re- 
gion of country, A. H. Pettibone, to examine and investigate the 
title ; that he had made an abstract thereof , and given the opinion 
that it was good. Wilder's opinion was based on Pettibone's judg- 
ment and conclusion, and was the resuit of confidence in it. Com- 
plainants knew this from his conversations, and were as well pre- 
pared as Wilder to form their conclusions from his data, unless he 
asserted a falsehood as to Pettibone's examination of the question, 
or as to his ability and character as an attorney, which nowhere ap- 
pears. The negotiations of the twenty-fifth of February, 1881, at 
Gen. Wilder's résidence contradict this position of complainants. 
Complainant Means and Campbell carried to Wilder a proposition 
dated February 24, 1881, signed by complainants and Schoenberger 
and Campbell, which stated that "they had accepted your proposi- 
tion" (Wilder's and Eees') "hereto attached, regarding the sale of 
the Eoane Mountain Steel & Iron Company, of Mitchell county, North 
Carolina, provided that, upon further examination, the said property, 
title, etc., prove satisfactory to us and our associâtes, and as repre- 
sented in your several communications to Mr. Mendenhall, Mr. 
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Means, and Mr. Eobinson; the examination of the title, etc., to pro- 
«eed at once, and examination of the property to be made as soon as 
•weather and other engagenaents will permit." The proposition re- 
ferred to as "hereto attached" must hâve been the one made to Eob- 
inson. He at once had placed himself in negotiation with complain- 
ants and their f riends, and no other proposition had been made on 
the eighteenth day of November, 1880. It had been discussed fre- 
quentiy between Mendenball and Eobinson, and Means and Menden- 
hall. Means and Mendenhall had called upon Wilder early in Feb- 
ruary, 1881, in référence to the trade, and spent a day with him. 
Letters had passed between the parties. Now, if complainants had, 
from the first, placed such reliance upon and confidence in Wilder'a 
représentations as to the area of land and its title, why did they on 
the twenty-fourth day of February, 1881, in their proposition of ac- 
ceptance, provide for an examination of the property and title, so as 
to satisfy themselves and their associâtes that the représentations 
■which Wilder had made to them were true ? The paper was prepared 
and sîgned by themselves. If, as complainants say, the titles . had 
not been before them or discussed at the meetings with Wilder, how 
does it happen that they speak of his représentations in regard to 
thèse matters, and reserve the right to investigate their truth? 
The offer made by Means, Mendenhall, Sohoenberger, and Campbell 
vras not satisfaotory to Eees and Wilder, and, after some discussion, 
■was not acceptable to Means and Campbell. Means and Mendenhall 
copied the paper they had brought, and left the copy with Eees and 
Wilder, and kept the original. Means drew up the offer of Eees and 
Wilder, and Wilder amended it, and kept a copy, and gave Means 
and Mendenhall one ; and thèse two papers — that signed by Eees and 
W^ilder, dated twenty-fifth February, 1881, and that signed by Means, 
Mendenhall, Schoenberger, and Campbell the day before — embodied 
the propositions of the parties. The Eees and Wilder proposition 
was substantially the one Eobinson was autborized to make. They 
diSered in some minor détails. Eobinson was autborized to sell 
Eees' stock for $100,000, but Eees was only to be paid $71,500. 
Eobinson was to hâve the residue. Mendenhall and Means knew 
this, and the paper giving the terms was attached to the offer of 
twenty-fourth February, 1881. In the matter of the Eobinson pay- 
ment, there was no stipulation as to time of payment, nor was there 
any provision as to the character of subscriptions and subscribers for 
the stock. In their proposition of the twenty-fifth of February, 1881, 
Eees and Wilder met, and accepted the proposition of the twenty- 
fourth of February, and the offers of both parties added a new ele- 
ment mutually applicable to both ; and that was that new subscrip- 
tions and subscribers for the new stock should be satisfaotory to both 
parties ; but, as Campbell and Sohoenberger were not présent to agrée 
to the amendment to their offer of acceptance, the trade was not oon- 
«luded, and awaited their ratification. About ail that was left for 
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the parties to ào was for Bchoenberger and Campbell to assent to the 
provision that the sales of the stock of the Company should be satis- 
factory and to satisfactory persons, and for the complainants and 
their associâtes to satisfy themselves as to the truth of Wilder's and 
Eees' représentations as to the property, its title, etc.; and this was 
to be done as-promptly as the nature of circumstances would admit. 
We find Wilder following this action of twenty-fifth of Pebruary by 
urging the examination stipulated for. We find complainants sending 
Perry to examine the property in April, before the snows had left it. 
On May 10, 1881, complainants wrote to Gen. Wilder: 

" We will close the contract for purchase oî one-half the stock, or Mi\ Eees' 
interest, in the Roane Mountain Steel & Iron Company, but désire that you 
grant us thirty days longer to make the flrst payment." 

May 11, 1881, Wilder refers to their letter of the tenth of May, and 
agrées to the postponement of the ârst payment as desired. At most, 
it must be presumed that they had made the investigation they had 
provided for in respect to Wilder's représentations, or waived it. On 
May 25, 1881, the papers were formally executed, transferring the 
stock. The various steps taken while the negotiations were pending, 
the history of the transaction as it appears from the papers, as well 
as the testimony of disinterested witnèsses, seem to sustain respond- 
ents' theory of the case. At ail events complainants, upon whom 
the burden rests of making ont their case, faii to establish it by the 
necessary prépondérance of proof. 

The parties are ail able, intelligent, and experienced gentlemen, 
filling the higher positions of sooiety, and pursuing the bigher walks 
of business; each man of them able to take care of himself. There 
is nothing of ignorance as lo the nature of the transaction. They are 
ail experienced iron men. If any of them hâve been disappointed in 
their expectations on account of the vicissitudes of business, or the 
fluctuations in the priées of iron and steel, arising from new inven- 
tions, discoveries, or other like causes, so that hardship and loss hâve 
resulted, or if their judgment bas been in error, there can be no re- 
lief on that account. There must bave been fraud, deceit, or mutual 
mistake, to such an extent as to bave operated so far as to hâve brought 
about the contract. In other words, the fraud or mistake must bave 
been such that the agreement wonld not hâve been made in its ab- 
sence, before a rescission of the contract would be decreed. 

It is not insisted, very seriously at least, that there are any grounds 
for relief under the biil in this case upon any mistake. No such case 
is made by the bill or the évidence. So far as the charge in respect 
to Wilder's misrepresentations as to the distance and cost of a rail- 
road to connect the property of the company with the road running 
to Cranberry is concerned, it appears from the minutes of the pro- 
ceedings of the stockholders and directors of the company that they 
at no time considered the utility of such a route ; but, on the con- 
trary, desired and encouraged the building of a railroad from the 
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company's property to the East Tennessee, Virginia & Georgia Eail- 
road, without any complaint or criticism of Wilder's représentations, 
or investigation or survey, expérimental or otherwise, for a route to 
the Cranberry road, and ail this while eomplainant Means was prési- 
dent of the Company. That Wilder was exceedingly enthusiastic in 
regard to this property, and pufifed its prospects and capabilities with 
the zeal of an enthusiast, is évident. This must hâve been apparent 
to complainants. The différence in his estimâtes or opinions as to 
the area of the lands of the company, and his stories as to the speckled 
trout, as detailed by complainants, should hâve put, and probably 
did put, complainants upon their guard and inquiry as to his state- 
ments generally. As already stated, complainants are gentlemen of 
ability, intelligence, and expérience, and not lambs to be led to the 
slaughter. It is probable that when the capital stock of the com- 
pany was raised to $500,000, and put in the market largely, if it had 
Bold well, this litigation would never hâve taken place. Courts, how- 
ever, cannot encourage men who are able to attend to their own busi- 
ness to delay and experiment before calling upon the courts to dé- 
clare a rescission of their contracts. If suitors be not required to use 
diligence, courts would be overwhelmed with controversies, and busi- 
ness would suffer. In this case, the contract was closed May 11, 
1881, and yet complainants, with every opportunity to examine the 
property of the company, and with the duty resting upon them to do 
80 before inviting others to purchase interests from them, did not com- 
mence this suit until February, 1883. Complainant Means was so 
occupied with a canvass for mayor of Cincinnati just previous to the 
contract, and so immersed in the dpties of that ofiSce afterwards, that 
he gave the contract little considération after his and Campbell's in- 
terview with Wilder and Eees, twenty-fifth February, 1881, or to the 
investigation of the affairs, property, or condition of the company 
afterwards. It may be, and it doubtless is, patriotic to sacrifice per- 
son al interests to the public good, but I am not aware that a court of 
equity can find ground of relief in négligence to private business or 
interests so brought about. i 

In the immense mass of testimony in this record, relevant and ir- 
relevant, compétent and incompétent, much of conflict and disagree- 
ment appears in the personal testimony of the parties to the suit. I 
hâve not attempted to criticise or compare their discrepancies and 
différences, as, in my judgment, they do not change the aspect of the 
case as exhibited and manifested by its gênerai features, and the docu- 
mentary and other written testimony. It is a disagreeable exempli- 
fication of the weakness and deformities of the memory and under- 
standing when we discover, as we do in this record, how far gentlemen 
in the highest circles of life and business can differ in their recollec- 
tion and statements. 

The conclusion arrived at is that the bill must be dismissed at the 
cost of complainants; and it is so ordered. 
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TJnited States v. Bbighton Eanchb Co, 
(Oireuit Court, D. Nebraska. May Term, 1885.) 

POBLIC DOMAm— TbESPASS — iNJTJNCnON TO RebTBAIK PuKPRESTtTBB. 

Where persons build a fence partly on their own land and partly on land» 
belonging to the government, wliether the act be technically a purpresture 
or simply a public nuisance, an action may be maintained in equity to com- 

Î)el, by mandatory injunction, the removal of tbe fonce from the govemment 
and. 

On Exceptions to Answer. 

Q. M. Lambertson, for the United States. 

J. M. Woolworth, for défendants. 

Brewee, J. This case cornes before us on three exceptions to the 
answer. Judge Dundy and I bave each examined the case, and agrée 
in conclusions which I now announce. 

The underîying facts are thèse : The défendant bas built a fence» 
partly on bis own land and partly on land belonging to the govern- 
ment, and inclosing a tract of several tbousand acres. This is an 
action in equity to compel, by mandatory injonction, the défendant 
to remove its fence from the govemment land, and thus leave the in- 
closed government land free from ail obstructions to approaoh. Of 
course, the government title is conceded, and its right to prooeed by 
an action of ejectment to remove the défendant from occupancy of 
any of its land is unquestioned. 

The question made is whether the government can corne into a 
court of equity and avail itself of the summary remédies given by 
sach a court. We are of the opinion that it can; and, whether the 
act of the défendant comes within the technical définition of purprest- 
ure or that of a public nuisance, we are of the opinion that the gov- 
ernment can eome into a court of equity and by its orders bave an end 
put to this trespass on the public rights. 

Sometbing was said in the argument in respect to the government 
tolerating such occupation of its public land, and the answer allèges 
that it bas been the policy of the government to permit occupation 
similar to that of the défendant. The case of Rector v. Gibbon, 111 
U. S. 27B,' is cited in support of this view. Doubtiess the govern- 
ment bas and does tolerate in a certain sensé the occupation of the 
public lands, and wherever such occupation is either under the home- 
stead or pre-emption act, or other acts, with a view to the purchase 
of the land, the occupation may be considered rightf ul. But the an- 
swer fails to discloae an occupation with any such intent, and the 
only occupation disclosed is one, not for the purpose of subséquent 
purchase, but with the idea of getting the benefit of the land for graz- 
ing purposes. Even if the policy of the government heretofore had 
been to tolerate the occupation and inclosing of tracts of government 
land for grazing purposes, the fact that an action is now commenced 

» 8. C. 4 Suï>. et Kep. 605, 
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to put an end to 8uch occupation is conclusive that the policy of the 
government is changea, and no rights are acquired against the gov- 
6rnment by a hitherto unchallenged occupation. So long as the 
government does nothing, an individual might, perhaps, not chal- 
lenge the occupation by défendant; but the right of the government 
to interfère, to challenge the occupation, and to compel the défendant 
to desist from it, is not lost by mère delay in enforcing it. 

We think, too, an action of injunction is the appropriate remedy, 
and that an action of ejectment would not furnish full protection to 
the government. Generally speaking, any encroachment upon the 
public domain may be restrained or ended by injunction; and in this 
case it was not the mère fact that the fence la built upon government 
land, because such fence opérâtes not only as an entry upon the par- 
ticular land upon which the fence is built, but also to separate the 
inclosed lands from the gênerai body of the public domain. So that 
we think full and adéquate remedy can be obtained only in a court of 
equity, which reaches the individual and compels him to abandon and 
desist from any encroachment on the public property. In this view 
the first and second exceptions must be sustained. 



EOBINSON V. BaILEY.* 
{Circuit Court, N. B. lowa, B. D. November, 1885.) 

1. Tax Title— Treastireb's Dbed— Evidence. 

In an action to quiet title, under the provisions of section 897 of the lowa 
Code, it is incumbent upon défendant to show that he has a title or interest 
in the land in dispute, before he can be permitted to question the validity of 
the title presumptively shown to be in complainant by the production of a 
treasurer's deed, executed in pursuance of a sale made for delinquent taxes, 
regular in form and exécution; and that the case is tried on stipulated or 
agreed facts will not change the rule in that respect. 

3. 8amb— SwAMP Lands— CoNVBYANCB by Countt bbpoeb Tttlb Pbkfbctbd. 
"Where, at the time a deed of swamp lands was issued, the county was pro- 
hibited by statute from issuing such deed until the title to the land was per- 
fected in the county, a covenant of warranty in such deed will not inure to 
the beneflt of the grantor, or a party to whom he has conveyed the land, and 
vest a good title in him when the title is flnally perfected in the county. 

In Equity. Bill to quiet title. 

Powers é Lacy, for complainant. 

Henderson, Hard é Daniels, A, F. Call, and Geo. E. Clarhe, for 
défendant. 

Shiras, J. In this cause a deeree for complainant was ordered at 
the November term, 1884, whereupon the défendant petitioned for 
a rehearing, which was granted, and the cause has been fuUy rear- 
gued by counsel. 

•Reported by Robertson Howard, Esq., of the St. Paul bar. 
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The suit is bronght for tlie purpose of quieting the title to certain 
realty situated in Pocahontas county, the complainant claiming title 
thereto under certain tax deeds exeeuted by the treasurer of the 
county in pursuance of a sale made in Oetober, 1876, for delinquent 
taxes assessed and levied on the lands for the years 1874 and 1875. 
The défendant claims title under John M. Stockdale, to ■whom the 
lands were conveyed by a warranty deed, exeeuted by the county of 
Pocahontas in 1860; the said lands being part of the swamp lands 
granted to the state of lowa by the act of congress of 1850. By an 
act of the gênerai asaembly of the state of lowa passed January 13, 
1853, the swamp lands granted to the state were granted to the sev- 
eral counties in which they were situated, and by an act passed in 
1855 it was provided that such lands should not be sold or disposed 
of until the title was perfected in the state. The patents of the lands 
in question from the United States to the state of lowa, and from the 
state to the county, were not issued until in 1876. On part of the 
défendant it is claimed that it does not appear that the lands were 
liable to taxation in the years 1874 and 1875, and that, consequently, 
the bill should be dismissed without inquiry into the right or title of 
the défendant. 

By the provisions of section 897 of the Code of lowa, it is enacted 
that, in ail controversies or suits in relation to the rights of the pur- 
chaser to the land conveyed by a treasurer's deed, such deed shall be 
presumptive évidence "that the real estate conveyed was subject to 
taxation for thé year or years stated in the deed." The introduction 
of the treasurer's deed, therefore, on behalf of complainant, made out 
a prima facie case on his part, which required to be overthrown by 
countervailiug évidence, on behalf of défendant. 

Section 897 of the Code enacts that "no person shall be permitted 
to question the title acquired by a treasurer's deed, without first show- 
ing that he, or the person under whom he claims title, had title to 
the property at the time of the sale, or that the title was obtained 
from the United States or this state after the sale." Under the pro- 
visions of this section, before défendant could be permitted to question 
the validity of the title claimed by complainant as evideneed by the 
treasurer's deed introduced on his behalf, it was necessary for défend- 
ant to show that he had or held some interest or right in the premises, 
otherwise, as against him, the complainant would be entitled to a 
decree. 

In the case of Sully v. Poorbaugh, 45 lowa, 453, it appeared that 
the suit was brought to quiet the title to 120 acres of land, to which 
complainant, Sully, claimed title under a treasurer's deed, exeeuted 
in pursuance of a sale made for delinquent taxes. The land formed 
part of the swamp lands conveyed to Jasper county. The défendant 
claimed that the lands were not subject to taxation for the year 1864, 
because they then belonged to the county. The défendant established 
a title in himself to 80 acres, but failed to do so as to the remaining 
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40 acres. The suprême court of lowa held that the lands were not 
taxable for the year 1864, and that, as to the 80 acres to which dé- 
fendant had shown title, the decree must be for défendant ; but that, 
as to the remaining 40, there must be a decree for plaintiff, beeause 
défendant had failed to show a title therein authorizing him to ques- 
tion the right of plaintiff under his tax deed, the same being regular 
in form. See, also, Lockridge v. Daggett, 54 lowa, 332; S. C. 2 N. 
W. Eep. 1033, and 6 N. W. Eep. 231; and Parker v. Overmann, 18 
How. 137. 

There can be, then, no question that, under the provisions of sec- 
tion 897, as construed by the suprême court of lowa, it was incum- 
bent upon défendant to show that be had a title or interest in the 
Innds in dispute, before he could be permitted to question the valid- 
ity of the title presumptively shown to be in complainant by the pro- 
duction of the treasurer's deed, regular in form and exécution. 

There is no force in the suggestion, on part of défendant, that this 
cause stands in a différent position by reason of the fact that the év- 
idence is mainly in the form of a stipulation or agreement reciting 
the facts. In ail cases in equity the évidence is reduced to writing, 
and is on file before the cause is taken up for trial, and the facts iu 
the one case just as much appear of record as in the other. The dif- 
ference in form, between facts proven by proper évidence on record and 
facts admitted by a stipulation, can make no différence in the légal 
rights of the parties. The stipulation is merely évidence of the f aeta 
recited therein, and, so far as the point under considération is con- 
cerned, the case is to be viewed just as it would be if both parties had 
taken testimony by déposition, instead of agreeing upon the facts. By 
the introduction, therefore, of the treasurer's deed, the complainant 
bas established his right, prima facie, to a decree quieting his title as 
against défendant, and the burden is thereby cast upon the défendant 
of showing — First, title in himself; and, second, invalidity in the tax 
title. 

The main ground relied upon in argument by défendant in support 
of the défense of invalidity in the tax sales is that, in the years 1874 
and 1875, the title to the lands was in the state of lowa, although the 
évidence of such title was not fuUy completed until the patent was 
issued, in 1876; that the title in the county was not completed until 
in December, 1876, when the patent from the state to the county was 
issued; and that, according to the provisions of the act of the gênerai 
assembly of lowa, passed in 1855, the unorganized counties of the 
state, of which Pocahontas county was then one, were restrained from 
selling the swamp lands donated to them by the previous act of 1853, 
until the title thereto was perfected in the state, and the expense in- 
curred in selecting the same had been refunded to the state. 

The act provides "that no swamp or overflowed lands granted to 
the state, and situate in the présent unorganized counties, shall be 
sold or disposed of till the title to said lands shall be perfected in the 
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etate, whereupon the titles to said lands shall be transferred to thé 
said counties where they are situated : provided, that said countiea 
shall refund to the state the expenaes incurred in selecting said lands, 
under the provisions of 'An act,' " etc. Counsel for défendant claims 
that the act greatly changed the status of the swamp lands in the un- 
organized counties, and that under this act "the state retained the 
entire control of them, and the counties were prohibited from attempt- 
ing to do anything with them until they got a title, as provided for 
in the act." 

Admitting thia to be so, what becomes of the title upon which de- 
fendant relies? It is admitted that the défendant claims only under 
a deed executed in 1860 by the county to one John M. Stockdale. 
When this deed was executed, the title to the lands had not been per- 
fected in either the state or county, and therefore, by the express 
provisions of the act of 1865, if the same was then in force, the county 
was prohibited from selling or disposing of the lands. The contract 
for the sale of the lands, and the deed made in pursuance thereof, 
were therefore in violation of the express provisions of the statute, and 
were whoUy void. No title in or right to the lands passed to the 
grantee, Stockdale, and, having acquired no title, he could convey 
none to his subséquent grantees, ail of whom would be chargeable with 
knowledge of the invalidity and illegality of the attempted sale to 
Stockdale, in violation of the restrictive provisions of the act of 1855. 
The défendant, while maintaining, on the one hand, that his grantora 
had no title prier to the issuance of the patent to the county in 1876, 
claims, on the other, that when the title did vest in the county in 1876, 
it inured to his benefit, because the deed from the county to Stock- 
dale in 1860 contained covenants of warranty. If such an effect 
should be given to the deed and its covenants, it would defeat the 
provisions of the act of 1855. That act prohibited the county from 
eelling or otherwise disposing of the lands until the title was perfected 
in the state, which was not done until in 1876. The purchaser, Stock- 
dale, knew, when he received the deed in 1860, that the county had 
no right to sell the land, being expressly prohibited from so doing. 
The deed was therefore void, and the covenants cannot be allowed to 
work out a resuit which the county was prohibited from doing by ex- 
press provision of the law. If this were permitted, the statutory re- 
striction could in every case be avoided simply by the device of pro- 
curing a deed with covenants of warranty. 

It is not a case for the application of the doctrine that an after- 
acquired title will inure to the benefit of a grantee holding under a 
deed with covenants of warranty. That rule is applicable to cases 
wherein the grantor, having the power and légal right to contract for 
the conveyance of certain premises, exécutes a deed with convenants 
of warranty, yet, in fact, was not at the time possessed of the land, 
or of the fuU estate therein, which he assumed to convey, and of 
which he afterwards becomes seized. Under such circumstances, the 
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grantor wonld be estopped from asserting the rights acquired after 
the date of bis deed, against the grantee therein. If, however, the 
grantor was under a légal disability, and consequently without the 
right to contract according to the provisions of the deed, then the 
covenants therein would net work an estoppel upon the grantor. 
Tbus, the suprême court, in Bank of America v. Banks, 101 U. S. 
240, ruled that, "in order to work an estoppel, the party to a deed 
must be auijuris compétent to make it effectuai as a contract. 
Hence a married woman is not estopped by her covenants." 

In the présent case, the contract made by the county for the sale 
of the lands, if the act of 1855 remained in force, was absolutely 
Toid, being prohibited by the terms of that act, and the county had no 
right to deed the lands, or to contract for the sale of the same in the 
future. Under such circumstances, the covenants in the deed cannot 
bave the effect of validating the deed itself, nor the contract evi- 
denced thereby ; nor can they be given force by way of estoppel. The 
fact, therefore, that in the year 1876 the title to the lands was per- 
fected in the state and county does not show fchat défendant then ac- 
quired a title, provided it be true, as claimed by counsel for défend- 
ant, that the act of 1855 was operative in 1859, when the contract 
for the sale of the lands was made by the county, and in 1860, when 
the deed thereof was executed to Stockdale, under whom défendant 
now claims title. 

Assuming, therefore, that the position of défendant in regard to 
the act of 1855 being in force in 1859 and 1860 is correct, it foUows 
that the claim of title relied upon by défendant is wholly void, and, 
having thus failed in showing. that he had a title to the lands in 
dispute, défendant cannot, according to the provisions of the statute 
of lowa, question the validity of the prima facie title established in 
complainant by the introduction of the treasurer's deed. The de- 
cree originally entered is therefore affirmed. 

Bbeweb, J., concurs. 
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Thurbbb and another v. Oliveb.* 

(Oireuii Court, D. Maryland. April Tenn, 1885.) 

1. Coi-i-ATBiiAi, Sboubitt — Stobagk Rbceipt by Pbbson not a WAHEHOtrsu- 
MAN— Validitt — ACT OF LBaiSLATUKB Mabtland 1876, e. 263. 

Under the Maryland act of législature of 1876, e. 363, as construed in State 
■y. Bryant, 63 Md. 66, a storage receipt, issued by a person not a warehouse- 
man, for his own property, in his own possession, is not good against a sub- 
séquent bill of sale or assignaient for the beneût of creditors. 

S. SaMB — PlBDGB — ESSBNTIALS — POSSBSSIOIÎ. 

The taking and retaining possession by the pledgee are essential éléments 
in a pledge of goods. 

8. SaMB — QOODS AS COLLATBRAI/ — StMBOLICAL DbMVEBT— SaMPLBS. 

If goods be pledged to a person as collatéral security, but the debtor still re- 
tain possession of them, the delivery of samples to the agent of the creditop 
to f acilitate sales of the goods by him on behalf of the debtor is not a delivery 
of the goods. 

Eeplevin. Enling upon prayers for instruction to the jury. 

In this case the plaintififs caused to be issued a writ of replevîn 
ont of this court on the twenty-first day of June, 1884, under which 
3,000 cases of canned tomatoes were taken from a building in Har- 
ford county, Maryland, whieh had been occupied by the défendant, 
Oliver. Oliver had been for some years engaged in the business of 
canning tomatoes in Harford county, and in October, 1883, had up- 
wards of 3,000 cases of canned tomatoes in the promises where he 
carried on this business. Being in need of money to enable him to 
hold them for better priées, he applied to the agent of the plaintiffs, 
who agreed to loan him on the security of the goods $4,200 for four 
months. ïhereupon he executed the following promissory note and 
storage receipt: 
"$4,200. Haeford Furnaoe, Md., October 16, 1883. 

Tour months after date I promise to pay to the order of H. K. and F. B. 
Thurber & Co., New York, forty-two hundred dollars, for value received, 
without défalcation. Along with the foregoing obligation I hâve delivered 
to H. K. and P. B. Thurber & Co. 3,000 cases No. 3 labeled tomatoes, as col- 
latéral security for the payment of the same on the day that It becomes due; 
which collatéral I hereby authorize and empower the holder of this promis- 
sory note (provided the same be not paid at maturity) to sell at public or 
private sale, and transfer without further référence or notice to me, and ap- 
ply the proceeds in payment thereof, together with interest and charge in- 
curred thereon. Thereafter, should any deficiency remain unpaid, I further 
promise and agrée to pay the same to the holder hereof on demand. 

"Thos. J. Oliver." 

The storage receipt was as followB : 
*No. 3. Harford Fuknace, Md., October 16, 1883. 

"Keceived on storage in my warehouse, from H. K. and F. B. Thurber & 
Co., three thouaand cases No. 3 labeled tomatoes; deliverable to the order of 
H. K. and F. B. Thurber & Co. only on production of this receipt properly 
indorsed. Tiios. J. Oliver." 

• From Maryland Law Record. 
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The goods remained in the same building until the exécution of the 
writ of replevin, in June, 188é, but Oliver retained possession of the 
premises only until January, 1884, when the landlord obtained from 
Oliver the key of tbe building, with a view of securing bis rent, and 
also obtained from Oliver a duly-executed and recorded bill of sale to 
secure about $1,600 of rent claimed. On April 25, 1884, Oliver exe- 
cuted a deed of trust of ail bis property for the benefit of creditors to 
Harlan & Webster, trustées, which was duly recorded; and at the 
time the writ of replevin was executed Oliver had left the premises, 
and had delivered possession of the goods to an agent of the trustées, 
who was also an agent of the landlord, and was holding them for the 
protection of both interests. 

There was évidence from which plaintiffs contended that the amount 
intended to be seeured by the bill of sale to the landlord bas been 
paid. There was also évidence tending to show that both the land- 
lord and the trustées for creditors had knowledge, before the convey- 
ances to them, that the plaintiffa had loaned money to Oliver on the 
seourity of the goods. 

Blackistone é Blackistone, for plaintiffs. 

H. W. Archer and A. Stirling, Jr,, for défendant. 

Morris, J. It is the misfortune of the plaintiffs in this case that 
they bave now to support their title to the goods replevied by invok- 
ing principles of law which were not in contemplation when the trans- 
actions were entered upon. When the plaintiffs advanced to Oliver 
$4,200, on October 16, 1883, on the collatéral security of 3,000 casea 
of canned tomatoes, they relied for their protection upon the storage 
receipt as valid and suffieient, under the Maryland act of 1876, (chap- 
ter 262,) to pass to them, in the language of that act, "a full and 
complète title to the property mentioned in the receipt, with ail rights 
and remédies incident to such title." This was at that time generally 
thought to be the intention and effect of the act of 1876 with respect 
to such storage receipts. But since the date of this transaction the 
court of appeals of Maryland, in the case of State v. Bryant, 63 Md. 
66, bas construed the act of 1876, and bas declared that its provis- 
ions do not apply to storage receipts issued by persons who are not 
warehousemen, for their own property remaining in their own pos- 
session. The court of appeals in its opinion points out that the ob- 
vions resuit of any other construction would be that any individual 
could issue a storage receipt for any ohattel in bis possession, and 
thus entirely subvert tbe registration laws which bave been enacted 
for the protection of purchasers and creditors. The plaintiffs, there- 
fore, although the évidence shows that the transaction was one based 
on the validity of the storage receipt under the act of 1876, are now 
obliged to assert their rights, unassisted by the provisions of that act. 

What, then, was the légal character of the transaction which the 
parties intended to make ? The promissory note sets it out plainly : 
v.26F.no.4— 15 
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"Along with this obligation, I hâve delivered to H. K. and F. B. Tliurber 
& Ce. 3,000 cases No. 3 labeled toraatoes, as collatéral security for the pay- 
ment ot the same, * * * which I authorize and empower the holder of 
this promissory note (provided the same be not paid at maturity) to sell," etc. 

Suppose that the 3,000 cases of goods had been at that time actu- 
ally put out of the possession of Oliver into the possession of the 
plaintiffs, what would the transaction hâve been, as evidenced by that 
fact and expressed in this paper ? The goods were not sold, assigned, 
or conveyed to the plaintiSs, but were intended to be simply deliv- 
ered to them to hold as collatéral security for the payment of the note, 
with power to sell in case of default. This is what the parties thought 
they were doing, and intended to do ; and, if they had effectually ac- 
complished it, the transaction would hâve been what is known as a 
pledge of chattels, as distinguished from a mortgage or sale. 

The distinction between a mortgage and a pledge is clearly stated 
by Judge MilIjEE in Dungan v. Life Ins. Go., 38 Md. 251 : 

"The gênerai distinction is that in a mortgage the title is conveyed with 
a condition of deïeasance, — that is to say, a condition rendering the convey- 
ance void on the payment of a certain sum of raoney on or before a day agreed 
upon, — while in a pledge the goods bailed are deposited as a collatéral secu- 
rity, and only a spécial property is transferred to the bailee, (the gênerai title 
in the meanwhile remaining with the bailor.) The différence has also been 
well stated thus: A mortgage is a pledge, and more; for it is an absolute 
pledge to become an absolute interest, if not redeemed at a certain time. A 
pledge is a deposit of personal effects, not to be taken back but on payment 
of a certain sum by express stipulation, or by the course of trade, to be a lien 
upon them." 

To the same effect is the text in Jones, Pledges, § 8 : 

" Whenever there is a conveyance of the légal title to personal property upon 
an express condition subséquent, whether contained in the conveyance or in 
a separate instrument, the transaction is a mortgage. Thus, if a bill of sale 
of a horse be made, and at the same time a defeasance be given back by the 
purchaser engaging that on the payment of the purchase priée within a spee- 
ifled time he will redeliver the horse, the transaction is a mortgage, and not 
a pledge of a horse. An instrument in writing \yhich records a debt, and 
déclares that the debtor does thereby deliver certain property to his creditor 
to secure the debt, is a pledge and not a mortgage; because there is notrans- 
fer of the title to the property, but only a deposit of it. Although an instru- 
ment contains a covenant to warrant and défend the title, such as is usual in 
a mortgage, the character of the instrument is not thereby changed. The 
covenant is not a présent conveyance, but an exeeutory stipulation. Adeliv- 
ery of personal property by a debtor, in security for a debt accompanied by a 
written agreement, whereby the debtor agrées that if he does not pay the debt 
by a certain time the creditor may dispose of the property to pay the debt, is 
a pledge and not a mortgagp; for the agreement does not show any intention 
to transfer a title to the property absolutely or conditionally, but only to de- 
liver the property as security, with a right in the creditor to sell it if the debt 
be not paid by a certain time." 

Thus it appears that the very words by which a pledge is defined 
in the books are the words used to express the agreement contained 
in the obligation given by Oliver to the plaintiffs. 
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If, then, the transaction is to be treated as an attempt to secure 
the plaintifEs the money advanced by a pledge of the goods, it folio ws 
that delivery and continued possession were essential to render the 
pledge effective. This rule is tersely stated in Jones on Pledges, (sec- 
tion 23:) To constitute a "pledge the pledgee musttake possession, 
and to préserve it he must retain possession." The delivery and pos- 
session required is not a mère agreement of parties which they can 
make on paper, but must be some sufficient act of an unequivocal 
character. 

This rule of law is upheld and inexorably applied by the suprême 
court of the United States in Casey v. Cavaroc, 96 U. S. 467. In that 
case a New Orléans national bank borrowed a very large sum of money 
from the Crédit Mobilier, of Paris, upon an agreement on the part of 
the bank to place and always keep for the security of the lender a 
sufficient amount of good negotiable notes in the hands of the firm of 
which Cavaroc, the président of the bank, was a member. Notes 
to the required amount were placed in an envelope, and given to 
Cavaroc to hold as a pledge; but he, finding it inconvénient to take 
out those maturing from day to day, and to replace them with others 
in their stead, deiivered the envelope to the discount clerk of the bank, 
and the notes, with those which from time to time were substituted, 
were kept by him until the failure of the bank, when Cavaroc took 
and retained them on behalf of the Crédit Mobilier, At that time 
the indorsement of the bank was put upon the securities, which h ad 
not been done before. Mr. Justice Beadley, delivering the opinion 
of the court, (page 486,) said : 

"It must not be overlooked that the Crédit Mobilier bas no other daim to 
the securities in question but that of pledge. A pledge and possession, which 
are its essential ingrédients, must be made out or the privilège fails. An agree- 
ment for a pledge raises no privilège. There is no mortgage; for the title of 
the securities was never iransferred to them. The évidence of the cashier is 
that they were ail stamped, payable to the order of the bank when discounted. 
They were not indorsed by tlie cashier nntil the day they were rémoved by 
Cavaroc, which was after the bank failed." 

And on page 490 : 

"Where the légal or équitable property in a security passes, and there is no 
express law invalidating the transfer, the créditer will be entitled to hold it 
as well agaiust the assignée or reeeiver as against thedebtor; becausethe as- 
signée only takes sueh title i»s the debtor has at the time of the assignment 
or insolvency. In that case, however, the question of f raud would be admis- 
sible as a question of fact to invalidate the transaction; but in the présent 
case that question does not arise, or, if it might be raised, it is immaterial. 
The Crédit Mobilier elaims a privilège by virtue of a pledge; and such a priv ■ 
ilege, as we hâve seen, cannot be maiutained as to third persons without pos 
session. Bad faith, it is true, would defeat the pledge, though the créditer 
had possession. But want of possession is equally fatal, though the parties 
may hâve aeted in good faith. Both are necessary to constitute a good pledga 
80 as to raise a privilège against third persons. The requirement of posses- 
sion is an inexorable rule of law adoptedto prevent fraud and déception; for, 
if the debtor remains in possession, the law présumes that those who de-*! 
with him do so on the faith of his being the unqualifled ownerof the goods.' 
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In the présent case, as in the case just cited, there was no transfer 
of title, and (independently of the storage receipt) there was no change 
of possession. The goods were Oliver's, and in Oliver's storehouse 
before the transaction, and, except as affected by the storage receipt, 
remained afterwards in precisely the same situation, until possession 
of them was obtained under the landlord's bill of sale and under the 
deed of trust for the beaefit of creditors. The few cans delivered to 
Maj. Hancock, who was the plaintiffs' agent after the completion of 
the transaction, were samples for him to sell by, under an agreement 
between Oliver and himself, that he might negotiate sales of the goods 
for him. But, even if there was évidence to support the idea that the 
delivery of the samples was intended as a sort of symbolical delivery of 
the whole, such a delivery is not in such a case that which is required 
by the Maryland statute to change possession so as to pass title with- 
out a bill of sale. It is urged by plaintiffs' counsel that the wording 
of the note and storage receipt évince an intention to deliver the goods. 
But évidence of intention is only to be considered when the act said 
to amount to a delivery is an equivocal act which might amount to a 
delivery or not, according to the intention of the parties. But an act 
which is not in the nature of a delivery, according to the thing to be 
delivered, cannot be made a delivery by an agreement or an inten- 
tion. 

Applying this view of the law, it seems to me clear that, at the time 
the replevin was issued, ail that the plaintiff could claim to assert was 
a lien or privilège against the goods for the amount of their loan, and 
as that privilège could only be maintained by continued actual pos- 
session they must fail in this action. But even if, as against Oliver, 
it were possible to maintain the action, I think that as against the 
persons who, since the date of the transaction between the plaintiffs 
and Oliver, hâve obtained title by bill of sale and actual possession 
of the goods, (even with notice of the transaction,) the plaintiffs can- 
not succeed in this action. 

The case of the plaintiff is différent from that of a person who has 
a conveyance of the title to goods sufficient in form to convey the title, 
and which is only defective for want of compliance with the statute 
in respect to acknowledgment, recording, or aïïidavit. In Hudson v. 
Warner, 2 Har. & Gr. 415, a case much relied upon by plaintiffs' 
counsel, the court of appeals declared the act of assembly with regard 
to registration of bills of sale to hâve for its object the suppression 
of secret sales, so that no one should be injured or deluded by secret 
end unknown sales; and the court therefore held that any notice 
•which demonstrated the existence of a lien or the transfer of a right 
would be sufficient in lieu of registration. But, to make the doctrine 
applicable, it must first appear that a transaction was intended be- 
tween the parties to which a conveyance proper for registration was 
appropriate. 

In the view I hâve taken of the transaction in this case, there never 
was designed to be any sale, mortgage, or transfer of title to the goods. 
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The transaction, even upon the theory of the plaintiffs, is that Oliver 
delivered the goods to the plaintiffs in pledge, and the plaintifïs im- 
mediately placed them with Oliver on storage. There is no attempt 
to make a bill of sale, nor any agreement to make a bill of sale, noi 
to transfer title. Suppose the claimants, -who were in possession 
under the subséquent bills of sale, and whose titles are set up in the 
pleas, had known of the whole transaction, and had the storage re- 
ceipt and the note exhibited to them, I do net see how their rights 
under thèse bills of sale could be afïected legally by that knowledge, 
for the storage receipt and note are notice of nothing but what in law 
they can accomplish. In effect they amounted to this: that Oliver 
aeknowledged that he owed the plaintiffs $4,200, payable in four 
months from October 16, 1883, and, as collatéral security, he author- 
ized the plaintifïs, in 'case of default, to take the 3,000 cases of to- 
matoes out of his possession, and sell them, and apply the proceeds to 
the debt. 

Further, with regard to the deed of trust set up by one of the pleas, 
it seems to me clear that it is sufficient, without regard to any ques- 
tion of notice, to defeat plaintiff's action. There was aetual posses- 
sion under it at the time of the exécution of the writ of replevin. Now, 
treating the agreement between Oliver and the plaintiffs in the most 
favorable light, it could at most amount to a contract for security, 
enforceable in equity, and to be postponed, under the Maryland Stat- 
utes, to ail creditors of Oliver, who might hâve become such after its 
date, and without notice. It is said by the plaintiffs that there are 
no such creditors; but could this court properly décide that question? 
Those creditors, if there be any, are not and could not get before this 
court. They are represented by the trustées, The validity of the 
deed of trust is not questioned, and such creditors could only assert 
their claims in a court having control of the distribution of the fund 
arising from the deed. The question whether there are such credit- 
ors, whether their claims, if established, are to bave préférence, or 
whether thèse plaintiffs hâve an équitable right to be paid in préfér- 
ence to ail other creditors, can only be determined by a court of equity 
distributing the fund, having ail the parties before it, and adjudicat- 
ing their priorities. 

The verdict must be for the défendant. 
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Carrioan V. Massachusetts Bbnefit Ass'n.* 

(Oircuii Court, E. B. Pennsyhania. October, 1884.) 

1. LiPB IifSTJEANCE— Application Qualifting Contract— Pennstltania Stat- 

UTK. 

The Pennsylvania statute, prohibitîng an application not attactied to the 
policjr to be used in any way to qualify the termB of the contract, does not 
prohibit the introduction of such an application for the purpose of showing 
fraud in the procuring of the contract. 
8. Samb— Writtbn Application. 

Where the policy and by-laws of the company require a written application 
by the insured, a paper purporting to be an application, whose questions 
were not in fact answered by the insured, but which were answered and the 
paper executed throughout by another, in her name, the policy procured on 
such application was a fraud and void. 

This was an action brought to recover $5,000 on a policy of insur- 
ance on the life of Mary A. McCaffrey, for the benefit of her sister, 
Margaret Carrigan, the plaintiËf. The déclaration was in covenant, 
and set ont the policy at length. The défendants filed a plea of "cov- 
enants performed, absque hoc, with leave to give in évidence the spé- 
cial matter," and several spécial pleas, alleging — First, that the ap- 
plication on which the policy was issued was a forgery ; that Mary A. 
McCaffrey ne ver signed it; second, that the insured was in the last 
stage of consumption at the time the application was made, which 
represented her to be in robust and perfect health; third, that the 
policy in suit was part of a conspiracy entered into by the plaintiff, 
the examining physician, and several others, to cheat and defraud 
the défendant association and others out of large sums of money. 
The case was tried before Judges McKennan and Butler, in the 
United States circuit court, at Philadelphia, October 15, 1885, and a 
verdict was rendered for the défendants. The plaintiff offered in évi- 
dence the policy and proofs of loss, and proved the death of the in- 
sured, and there rested. The défendants proved that the signature 
to the application purporting to be that of Mary McCaffrey was not 
her genuine signature, whereupon the plaintiff's counsel admitted 
Bueh to be the fact, but claimed that her name was signed thereto in 
her absence by one John J. Devlin, who had been told by the insured 
to sign her name to the application, in case she were not présent 
when it should be presented for her signature. The défendants then 
offered in évidence the application, which was objected to by the plain- 
tiff, on the ground that a copy of the application had not been incor- 
porated in or attached to the policy; and, in support of this objection, 
presented and read the following statute, passed by the législature of 
Pennsylvania, and approved May 11, 1881. 

"Be it enacted, etc., that ail life and fire Insurance policies upon the lives 
or property of persons within this commonwealth, wliether issued by com- 
panies organized under the lawa of this state, or by foreign companies doing 

' Froin Insurance Law Journal. 
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business therein, which contain any référence to the application of the in- 
sured, or the constitution, by-laws, or otlier rules of the company, either as 
forming part of the policy of contraet between the parties thereto, or having 
any bearing on said contraet, shall contain, or hâve attached to said policles, 
correct copies of the application, us signed by the applicant, and the by-lawa 
referred to; and, unless so attached and accompanying the policy, no such ap- 
plication, constitution, or by-laws shall be received in évidence, in any con- 
troversy between the parties to, or interested in, the said policy, nor shall 
such application or by-laws be considered a part of the policy or contraet be- 
tween such parties. " 

The plaintiff contended that under this law the application could 
not be admitted ; that the penalty for a failure to attach a copy of 
the application to the policy was the absolute exclusion of the appli- 
cation from the case, and was so intended by the législature. The 
défendants contended that they offered it for the purpose of establish- 
ing or showing fraud, and not as a part of the contraet of Insurance, 
though the policy referred to it and made it a part of the contraet; 
that the législature never intended to shield and reward a fraud, but 
ouly that the terms of the policy itself should not be varied or modi- 
fied by the introduction or admission in évidence of the application, 
where no copy was attached to the policy. 

After argument of counsel, the court rendered the following décis- 
ion. 

J. Rich. Grier and James M. West, for plaintifif. 

W. S. Campbell, for défendant. 

Bdtlbe, J. When this case was previously tried this application 
was produced, as it is now, for the purpose of proving fraud. I said 
then it was not necessary to consider (in the view I took of the law) 
whether the statute is in any case applicable to the trial of a cause 
in this court. I intimated no opinion or impression respecting it. 
Since that time this question bas been deoided, not upon this statute, 
but upon a similar statute, in New York. The statute is held to be 
applicable to trial in this court. 

The décision of that question, however, now, as it then was, is un- 
necessary, because the statute, in the judgment of the court, is inap- 
plicable to a case such as this. To my mind, it is plain that the pur- 
pose of this statute was to exclude the application where it is not at- 
tached to the policy, but is sought to be made a part of the contraet, 
Bo as to qualify or affect the terms of the policy. It is inapplicable 
to a case where the purpose is to show, as hère, that there was no 
application made by the insured; that the company was deceived and 
imposed upon, in the présentation of a paper purporting to be the 
application of the iudividual insured, when it was not. No such case 
■was contemplated by the législature, or there would hâve been pro- 
vision to proteet a party, under such cireumstances, against the use 
of the application. How could the fraud alleged hère, if it exists, be 
set up in the absence of the paper? Suppose the défendants had 
undertaken to show, in the absence of the paper, that it was a for- 
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gery, by calling witnesses who swear they had seen it and knew the 
handwriting of this girl, and that'the signature is not bers? We 
could not receive it, — the paper must be présent and the jury must 
see it. 

McKenstan, J, The act of assembly says that an application made 
fînd not attached to the policy shall not be used in any way to qual- 
ify the terms of the contract. But the application is the foundation 
of the policy, — it rests upon it, — and can it not be shown that the 
Company was procured to issue this policy by the exécution of a fraud- 
ulent application? It strikes at the obligation of the policy itself. 
It is not to be regarded as touching the construction of the paper 
itself, but as to the subsistence of the policy as an instrument binding 
the Company. That seems to be a common-sense construction of the 
açt of assembly. 

The application having been admitted in évidence, the defendant's 
counsel, in view of the admission made by plaintiff that Mary Mc- 
Caffrey did not herself sign the application, hère requested the court 
to charge the jury, without going further into the évidence, that, as a 
matter of law, the plaintiff could not recover if the application were 
eigned in the manner set forth in the admission. 



After a lengthy argument of counsel, the following opinion of the 
court was rendered by Judge Butler, Judge McK.ennan concurring : 

Butler, J., {charging jury.) The plaintiff put in évidence the pol- 
icy of insurance and proofs of death, and there rested. The défend- 
ants, charging that the policy was fraudulently obtained, by means 
of a paper which, while it purported to be the application of Mary 
McCaffrey, the assured, was not, but was made and executed in 
her name by another in her absence, called witnesses to sustain the 
charge. Among thèse witnesses was the plaintiff in the suit, who 
testified that the signature was not Mary McCaffrey's. When the 
case had reached this situation, the plaintiff's counsel arose and ad- 
mitted that the paper purporting to be the application of the assured 
was not signed by her, nor in her présence ; stating at the same time 
that the person who signed it had been told by her that if an appli- 
cation for an insurance was brought to the house in her absence he 
should sign it for her. Hère the case rested. In this state of the 
évidence the plaintiff, in our judgment, cannot recover. The policy 
and by-laws of the Company require the written application of the as- 
sured, embracing answers to varions interrogatories, made and exe- 
cuted by her in person. The paper before us, purporting to be her 
application, was presented to the company, and the policy thus ob- 
tained. This (whether designed or not) was a fraud. Upon its face, 
the policy shows that it was issued in the belief that the paper was 



LANCASïEE V. PROVIDENCE & S. S. S. CO. 233 

the application of Mary McCaffrey, executed by her in person, con- 
taining her answers, over her signature, to the various questions 
therein propounded ; and that such an application is the foundation of 
the contract between the parties. The company was left in ignorance 
of the true character of the paper. There is no évidence whatever 
that either the company or its agent had knowledge of the fact that 
the paper was other than what it purported to be. Had it been in- 
formed of the circumstances, — that Mary McCaffrey had not answered 
the questions, but that the paper was executed throughout by another 
in her name, — it may safely be concluded that the poiicy would not 
hâve been issued. The concealment of thèse circumstances must 
therefore be regarded as a fraud, rendering the poiicy void. 

It was urged on behalf of the plaintiff that the admission of the 
paper, hère called an "application," is prohibited by the Pennsyl- 
vania statute oited, and that it cannot therefore be considered in this 
connection. If this were true, it is probable the plaintiff's admission 
above referred to would of itself sufficiently establish the fact of im- 
position, on which the défendant relies. It is not true, however. ïhe 
législature did not contemplate such a case as this, and the statute is 
clearly inapplicable. The paper hère, as we hâve already indicated, 
is not an application within the meaning of the statute any more than 
it is within that of the poiicy. It is not the application of the assured, 
except in appearance. It is a deoeptive prêteuse. 

While we bave admitted the paper in évidence, it is not for the 
purpose of opening its contents to contestation, but simply as a means 
of proving that no application, within the meaning of the poiicy, was 
made; and that the défendant was fraudulently induced to enter into 
a coatract of insurance without any reciprocal obligation on the part 
of the assured, as is plainly contemplated in the poiicy itself. 



Lakoabter V. Pbovidence & S. S. S. Co. 

{Circuit Court, S. B. New Tork. Pebruary 1, 1886.) 

New Tmal — Damages Allowed by Jubt Inadéquate. 

In an action to recover damages for Personal injuries the verdict should 
not be disturbed, even though the court may regard it as inadéquate, unless 
something is shown which indicates that the jury were actuated by passion, 
préjudice, or corrupt motive, or that they made an important and manifest 
mistalie. 

Motion by the Plaintiff for a New Trial. 
Edward Russell, for motion. 
Wheeler H. Peckham, opposed. 

CoxE, J. This is an action to recover damages for personal inju- 
ries. At the December circuit the plaintiff had a verdict for $250. 
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He now moves for a new trial, upon the ground that the damages are 
insuflicient. That tlie évidence would warrant a much larger verdict 
is beyond a doubt. Indeed, it may be said that, iiad the assessment 
beeu made by the court, the recovery would bave been considerably 
in exoess of the sum awarded by the jury. But the question of dam- 
ages was for the jury. A wide discrétion was allowed them, and the 
court should be clearly convinced of the rectitude of its position before 
trespassing upon their pecuiiar domain. The jury were not called 
upon to accept the statement of the plaintiïï, even though uncontra- 
dicted, and there was little else to aid them upon this branch of the 
case. The attempt to provethe permanency of the injuries by other 
witnesses was not attended with any marked degree of succeas. The 
verdict should not be disturbed, even though the court may regard it 
as inadéquate, unless something is shown which indicates that the 
jury were actuated by passion, préjudice, or corrupt motive, or that 
they made an important and manifest mistake. There is nothing 
hère upon which to found such a conclusion. Walker v. Smith, 1 
Wash. C. C. 202; Davey v. jEtna Life Ins. Co., 20 Fed. Eep. 494; 
Mmkegon Nat. Bank v. Northwestern Mut. Ins. Co., 19 Fed. Eep. 406; 
Gilmer v. City of Grand Rapida, 16 Fed. Eep. 708. 
The motion is denied. 



Bpbrrt and others ». Spkingfield P. & M. Ins. Co. 

{Circuit Court, D. Colorado. January 29, 1886.) 

1. FiBB lîTsiniANCB — PoLicY — Kbbpdîg Nitro-Glycerinh on Pbbmises — Dy- 
namite OK GlANT PoWDBB. 

The keeping of dynamite or giant powder in a building, without tbe written 
consent of the insurance company, will avoid a policy prohibiting the keep- 
ing of nitro-glycerine in the building insured. 
8. Samb — Waivbr of Provision— Pabol Agrbbmbnt. 

Such a provision in a policy cannot be waived, or in any way affected, by a 
paroi understanding at the time of the application for the policy, even if it is 
explicit and direct. 
8. Samb — Ctjstom and Usage. 

Such a policy cannot be affected by proof of custom or usage as to the keep- 
ing of dynamite or giant powder. 

At Law. 

Wells, Maçon dt McNeal, for plaintiffs. 

Markham â D'dlon, for défendant. 

Hallett, J., {orally.) Edward A. Sperry and others, partners 
under the name of "Sperry Bro. & Co.," doing business at Garfield, 
in this state, brought suit against the Springfield Fire & Marine In- 
surance Company on a policy issued to them on the twenty-third day 
of November, 1882, for the sum of $1,000. The loss occurred in the 
month of October, 1883, within the life of the policy. The policy, as 
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originally isBued, described only a building used as a store by plain- 
tifs in the town of Garâeld. On the twenty-sixth of March, 1883. 
the policy was extended so as to cover stock in an adjoining building 
used by plaintiffs as a warehouse. The agreement in respect to that 
matter is set up in the answer, and is as follows : 

"ïhe portion of the within stock having been moved into the one-story 
frame building Connecting with the original location, this pohcy is made to 
cover said stock now in the two buildings Connecting." 

That is ail of the subséquent agreement relating to the stock in the 
warehouse, so that after this extension of the policy the covenants 
and agreements, and ail the provisions of the policy, must be taken 
to relate to the warehouse, as well as to the building in which the store 
waa kept, and which alone was specified in the policy as originally 
drawn. This policy contained a clause, quite usual in such instru- 
ments, avoiding the policy if certain things should be done by tho 
insured. Among other things this was specified : 

"If the assured shall keep gunpowder, flre-works, nitro-glycerîne, phos- 
phorous, saltpeter, nitrate of soda, petroleum, or any of its products, — napb- 
tha, gasoline, benzine, benzole, or benzine varnish, — or keep or use cam- 
phene, spirit gas, or any buming fluid, chemical oils, without written per- 
mission in this policy, then, and in every such case, this policy is void." 

The question arîses upon the clause so far as it relates to nitro- 
glycérine. It is fuUy established in the évidence that there was a 
large quantity of what is called dynamite or giant powder in the 
warehouse attached to the main building, and which was brought 
within the terms of the policy by this agreement of March 26, 1883. 
If dynamite or giant powder is to be regarded as nitro-glyoerine, then 
the keeping of it was forbidden by this provision of the policy. I un- 
derstand the position of the plaintiffs to be that it cannot be so re- 
garded ; that it is a distinct and separate article from nitro-glycerine, 
and the policy cannot be avoided unless it was expressly named in 
the policy as dynamite or giant powder. It appears in évidence, also, 
and it sufiBciently appears also from the définitions given of dynamite, 
that the effective agent in that compound is nitro-glycerine. I hâve 
not found giant powder mentioned in any of the dictionaries or works 
to which I bave been able to refer on that subject. In the édition of 
1860 of the American Encyclopedia neither nitro-glycerine nor dyna- 
mite are mentioned. In the last édition of the Encyclopedia Bri- 
tannica dynamite and nitro-glycerine are each mentioned, and some- 
thing of the history of them is given. First, as to nitro-glycerine. It 
is said hère that it was disoovered by Sobrero in 1846. Then the 
éléments of it are given, and bow it is made, and some description 
of it: 

"The flrst attempts to utilize the explosive power of nitro-glycerine were 
made by Nobel in 1863. They were only partially successful, until the plan, 
flrst applied by General Pictot in 1854, of developing the force of gunpowder 
in the most rapid manner, and to the maximum extent, through the agency 
of an initiative détonation, was applied by Nobel to the explosion of nitro-glyc- 
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erine. Even then, however, the liquid nature of the substance, though ad- 
vantageous in one or two directions, constituted a serious obstacle to its safe 
transport and storage, and to its efficient employment. It was tiierefore not 
until Nobel hit upon the expédient of producing plastic solid préparations, 
by mixing a liquid with solid substances in a fine state of division, capable 
of absorbing and retaining considérable quantities of it, that the future of 
nitro-glycerine as one of the most effective and convenien t blasting agents viras 
secured. Charcoal was the flrst absorbent used; eventually the silicious (in- 
fusorial) earth known as 'kieselghur ' was selected by Nobel as the hest ma- 
terial for producing dynamite, (which see,) as it absorbs, after calcination, 
f rom three to four times its weight of nitro-glycerine, and does not part with 
it easily when the mixture is subrnitted to pressure or fréquent altérations of 
température." 

Then, in the conclusion of the article, he says : 

"ïhe most récent and most perfect form in which nitro-glycerine is now 
used is called 'blasting gélatine.' This material, also invented by Nobel, is 
composed of the liquid and of a small proportion of so-called • nitro-cotton,' 
which coDSists chieflyof thoseproduets of the action of nitricacid on cellulose 
which are intermediate between coUodion-cotton and gun-cotton. * * * 
Blasting gélatine is rapidlyreplacing dynamite in some of its applications, and 
is already extensively manufactured in différent countrieS." 

Ât the head of this article, the synonyms of nitro-glycerine are 
"glonoise, glonoise oil, dynamites, blasting gélatine." 

In the article entitled "Dynamite" there is some référence to the 
substances used for compounding them. In this article it is stated 
that the first application of it was made by Nobel in 1863, who used 
gunpowder soaked with it for blasting. Then the use of kieselghur 
is referred to, and further on it is said that "another defect is its lia- 
bility to part with a portion of its nitro-glycerine especially when in 
contact with porous substances, such as the paper of cartridges and 
wrappers; that for the manufacture of dynamite the best absorbents 
are kaolin, tripoli, alumina, and sugar. The last, like alum, the ma- 
terial employed in Mr. Horsley's préparation, bas the advantage of 
being separable from associated nitro-glycerine by solution in water. 
Dynamite, as made by M. P. Champion, consisted of 20 to 25 parts 
of nitro-glycerine with 75 to 80 parts of finely pulverized burnt clay, 
from glass-works; and, in some explosives sold as dynamite, a mix- 
ture of saw-dust and chalk is substituted for silicious substances." 

From what is stated hère, it is apparent that almoat anything 
which will take up the nitro-glycerine, and hold it until it may be 
needed for use, in the proportion of one-fourth or one-fifth of the 
whole quantity, will make an explosive of this kind, and it is quite 
natural that each manufacturer or each person who may discover a 
new agent for conveying it should give it a new name, as in this arti- 
cle on "Nitro-glycerine," in this volume of the Encyclopedia Britan- 
nica, names are given which are not in use at ail in this country. I 
hâve looked in the last édition of Webster's Dictionary, and "glonoin, " 
"glonoin oil," and "blasting gélatine" are not referred to at ail; and 
jet, in this article, it is said that blasting gélatine is regarded as the 
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best form in which it can be used, and the names which are in com- 
mon use in this country, as giant powder, Atlas powder, and Hercu- 
les powder, and the like, are not found in the last édition of the dic- 
tionary, Ali of thèse substances are of such récent discovery and 
use that it bas only been within a few years that they bave corne 
into the books at ail. "Dynamite" is not defined in the édition of 
Worcester's Dictionary of 1870, and "nitro-glycerine" is not in any 
of the dictionaries to this day. It is only in scientific works and in 
encyclo^^edias. That is certainly the first word that was adopted to 
describe this agent as derived from nitric acid and glycérine, and it 
seems to me to be perfectly clear that, whatever new names may now 
be given to the various compounds in which nitro-glycerine is the act- 
ive and effective force, that they are ail well enough described in a 
policy of insurance by the term "nitro-glycerine." 

It is pretty certain that some of thèse names which are now in use 
were not known at the time this policy was issued, only two or three 
years ago. Dynamite was then known, and perhaps was in more 
gênerai use to describe this substance than nitro-glycerine; but, as 
nitro-glycerine is the base and the force which is used in this explo- 
sive, I think that it must be said that any of thèse compounds are 
meant by the use of that name in a policy of insurance ; so that the 
keeping of this giant powder or dynamite, or by whatever name it may 
be known, in this store-bouse, was îorbidden by this policy. 

In that feature it difïers from some other cases that were tried in 
this court, in which judgment was rendered for the plaintiffs, inas- 
much as this policy covers the warehouse, and the other policies did 
not relate to a warehouse. It was thought in tbose cases that inas- 
much as the companies had forbidden the keeping of nitro-glycerine 
in the store, and had not inserted any provision in the policy as to 
keeping it near the store, they could not complain of the circumstance 
that it was kept in a building adjoining the store; but if giant pow- 
der and dynamite, as described by the witnesses, are nitro-glycerine, 
it is directly forbidden by the terms of this policy, and the policy dé- 
clares that the keeping of such an article will make it void. That is 
the result, unless there was some permission given at the time of the 
issuance of the policy which would come within the terms of the 
clause which I hâve read. As to that, it is to be observed that the 
policy provides that thèse articles are not to be kept without written 
permission in the policy. It is said that a Mr. Pomeroy, who ex- 
amined the promises with a view to other policies on the same stock, 
some time prior to the date of this policy, was notified that dynamite 
was kept in the store, and that he expressly consented that it sbould 
be kept there. There is some question whether he was then acting 
as the agent, even of the other companies who issued policies at that 
. time, and whether this company can be affected by what he said at 
that time in respect to keeping dynamite. If, however, this policy is 
not to be affected by any paroi agreement made at the time of the 
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application for any policy, it is immaterial and not necessary to con- 
sider whether he made Buch an agreement or not. In my judgment, 
a provision of this kind in the policy cannot be waived or in any man- 
ner affected by a paroi understanding at the time of the application 
for the policy, even if it is explicit and direct. In terms, the policy 
provides that thèse things shall not be kept without written pennia- 
sion in the policy. On that subject there is a case in 15 Wall. Q6i, 
(Insurance Co. v. Lyman.) The point decided is not exactly that 
which arises in the case at bar, but the remarks of Mr. Justice Milles 
are to the point : 

"Undoubtedly a valid verbal con tract for insurance may be made, and 
■where it is relied on, and is unerabarrassed by any written eontract for tlie 
same insurance, it can be proved and become tiie foundation of a valid re- 
covery as in ail other cases where contracts may be made either by paroi 
or in writing. But it is also true that where there is a written eontract of 
insurance it must hâve the same effect, as the adopted mode of expresaing 
what the eontract is, that it has in other classes of eontract, and must hâve 
the same effect in excluding paroi testimony in its application to it that other 
written instrumenta hâve. " 

And f urther on, in the same opinion : 

"We think it equally clear that the terms of tha eontract having been 
reduced to writing, signed by one party, and accepted by ^'he jt'ier at the 
time the premium of insurance was paid, neither part^ can abandon that in- 
strument as of no value in aseertaining what the eontract was, and resort to 
the verbal negotiationa which were preliminary to its exécution for that pur- 
pose. The doctrine ia too well settled that ail previous negotiationa and 
verbal statements are merged and excluded when the parties assent to a 
written instrument as expressfng the agreement." 

I understand that to be the rule in this class of cases as well as in 
others. Whatever took place between Mr. Pomeroy and thèse plain- 
tiffs at the time the negotiations for thia policy took place, assuming 
that he was agent of the company at that time, or at the time of the 
negotiation for any other policy, is not to be shown in opposition to 
the express language of the policy. 

There was évidence also tending to prove that giant powder and 
such explosives were kept in stores of this kind in the mining districts, 
and a custom of that kind was relied on as relieving the plaintifîs 
from the provisions of the policy. In respect to any such custom, if 
it prevailed,tbat also was subject to the rule which obtains in respect 
to any paroi agreement which may hâve been made affecting the 
terms of the policy. 

In Grâce v. American Cent. Ins. Co., 109 U. S. 278, S. C. 3 Sup. 
et. Eep. 207, it is said that "an express written eontract embodying 
in clear and positive terms the intention of the parties cannot be 
varied by évidence of usage or custom." In Barnard v. Kellogg, 10 
Wall. 383, this court quotes with approval the language of Lord 
Lyndhuest, in Blackett v. Royal Exchange Assur. Ce, 2 Cromp. & J. 
244, that "usage may be admissible to explain what is doubtful; it 
is never admissible to contradict what is plain. " This rule is based 
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upon the theory that the parties, if aware of any usage or oustom re- 
lating to the subject-matter of their negotiations, bave so expressed 
tbeir intention as to take the contract out of the opération of any 
rules established by mère usage or custom. 

Of course, if the plaintiffs were forbidden to keep this article by 
the terms of the policy, tbey cannot bring in a custom or usage as 
avoiding that prohibition of the policy. If there is any such custom, 
it cannot prevail against the express language of the policy ; and if 
there was such a custom it could not relate to the quantity which 
was shown to hâve been kept on the premises. It was testified by 
the clerk that there was 400 pounds. Mr. Fulton testified that Mr. 
Sperry stated that there was 700 pounds. Mr. Sperry, when bis at- 
tention was called to it, conceded that he bad said sometbing about 
dynamite, but did not admit that he had said it would avoid the pol- 
icy; but he said nothing as to the quantity, apparently admitting 
that there may bave been 700 pounds. The keeping of such a quan- 
tity of so dangerous a substance in such a place as that was a re- 
markable act of carelessness. It was dangerous to the whole com- 
munity to bave such stuff as that, in such quantity, in a store where 
people are passing and repassing, and going in and out of the store 
to trade. 

I think plaintiffs are not entitled to recover. The judgment will be 
for défendant. 



Hammacheb and others v. Wilbon.* 
(Circuit Court, D. Maasachusetts. January, 1886.) 

1. Patents fok Inventions — Licbnsb — Jothsdiction of Fédéral Courts to 
Enporcb or Forfbit. 

It is undoubtedly the rule that where there appears to be a subsisting license 
between the complainant and the respondent, the jurîsdiotion of the court, 
under the patent law, will not be extended to cover a suit to enforce or for- 
feit the license on the ground that the terms thereof hâve been violated; cit- 
ing HarUU v. Tilghman, 99 U. S. 547. 

8. SAMB— JURISDICTION TO DETERMINE WhETHER ThERK 18 A LiCENSB. 

But where a suit is brought for infringement, and the existence of a license 
is alleged by the respondent and denied by the complainant, it io compétent 
for the court to détermine whether, at the time of the flling of the bill, there 
was a subsisting license between the parties. 
8. Failure to Pat Koyalties— Tbrmination of License. 

Défendant failed to pay royalties, and thereupon complainant served notice 
of termination of the license, in the manrier provided by its terms, and after- 
wards filed bis bill for infringement. Défendant sought to excuse his failure 
to pay royalties on the ground that he could not ascertain where the owner of 
the patent was when they fell due, offered to pay any sums due under the 
license, and urged that it ought not to be forfeited. ïleld, that the question 
to be decided was not whether the license should be declared forfeited, but 
whether it had already been forfeited by the acts of the parties pursuant to 
its provisions. 

'Eeported by Charles C. Linthicum, Bsq., of the Chicago bar. 
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4. Samb — Agrebment foe Fobfbitdbb. 

An a^reement that, upon failure of a partjr to a license to çerform his cov- 
enant, it inay be forfeited by a written notice served on him, is valid, and 
may be enf orced. WhiU v. Lee, 3 Fed. Rep. 233, 4 Fed. Rep. 916, and 14 Fed. 
Rep. 789. 

8. Same— Effect of Fobfbituke. 

When a license is terminated by service of notice in accordance with its 
provisions, it ceases thereupon to protect the licensee, and a bill againat him 
for infringement will lie. 

In Equity. 

Daniel G. Linscott, for complainanta. 

Ira D. Van Duzee, for respondent. 

Heard by Colt and Carpentke, JJ. 

Carpentbr, J. This is a bill charging infringement of letters pat- 
ent No. 169,931, granted November 16, 1876, to William F. Ulman, 
for an improvement in piano-forte pedals. The respondent admits 
the validity of the patent, and the infringement, bût justifies under a 
license made to him June 1, 1877, by Jacob Ulman, who was then 
the owner of the letters patent. The complainants reply that the 
license was revoked and canceled August 13, 1880, by William F. Ul- 
man, who was then the owner of the letters patent, in accordance with 
the provisions of the license, and on account of failure by respond- 
ent to perform his covenants contained therein. This being the state 
of the eontroversy, the respondent dénies the jurisdictionof the court. 
He points out that the question whether or net the license bas been 
forfeited is a question arising under the license itself, and not under 
the patent law, and that this question must be determined for the com- 
plainants before it can be determined that he unlawfully infringes 
the patent; and he claims that this court has no jurisdiction to try 
that question in a suit for infringement. We find no authority to 
support this position. It is undoubtedly the rule that where there 
appears to be a subsisting license between the complainant and the 
respondent, the jurisdiction of the court, under the patent law, will 
not be extended to cover a suit to enforce the terms of the license, or 
to forfeit the license, on the ground that the terms thereof hâve been 
violated. Hartell v. Tilghman, 99 U. S. 647. Eut we think that 
where a suit is brought for infringement, and the existence of a 
license is alleged by the respondent, and denied by the complainant, 
it is compétent for the court to détermine whether, at the time of the 
filing of the bill, there was a subsisting license between the parties. 
The court, in Hartell v. Tilghman, found as a fact that there was a 
subsisting license, and on that ground dismissed the bill. The same 
rule has been foUowed in other cases. Cohn v. National Rubber Co., 
15 0. G. 829; Kelly v. Porter, 17 Fed. Eep. 519; Whitey. Lee, 3 Fed. 
Eep. 222, 4 Fed. Eep. 916, and 14 Fed, Eep. 789. 

We proceed, therefore, to consider whether there was a subsisting 
license between the parties at the date of the filing of this bill. The 
license contains the following provisions : 
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"Fourth. The said E. Wilson & Co. agrée to pay said TJlman, his rap- 
resentatives or assigns, 6 per cent., in money, of the amount o£ sales dur- 
ing thefirst fouryearsof said term, and 6| per cent., in money, of tlie amount 
of sales during the reniai nder of said term, sucli payments to be made on the 
days the accounts of sales are rendered, to-wit: On thefirst days of January, 
April, July, and October in each year, and on the last day of the term; but 
the said E. Wilson & Co. shall not be required to make any return or pay- 
ment for the time previous to October 1, 1877." "Eighth. Upon a failure 
of either party to perform any of its engagements hère entered inlo, either 
party, the représentatives or assigns of said Ulman, may terminate tliis 
agreement by serving a written notice upon the delinquent, but neither party 
shall tliereby be disctiarged from any liability it may be under to the other, 
to the said Forbes, the représentatives or assigns of said Ulman or Forbes." 

The complainants allège that the respondent failed to comply with 
the terms of the fourth clause, by neglecting and refusing to pay the 
royalties due in October, 1879, and in January, April, and July, 
1880; and that thereupon the license was terminated by written no- 
tice, dated Angust 13, 1880, and served on the respondent. The re- 
spondent admits that he failed to pay the royalties at the times pro- 
vided, and bas never paid them ; but he allèges that the reason of 
Buch failure was that lie was unable to ascertain where the owner of 
the patent was, and that William P. Ulman, the then owner of the 
patent, had agreed to call on him for such payment, and that he neg- 
lected to do so. Much testimony has been taken on thèse points. 
The witnesses are in direct conflict in very many partieulars, and the 
questions in dispute hâve been very carefully and ingeniouely argued 
by counsel. We shall not détail the évidence ofifered by the parties 
on thèse questions. It is sufficienf to say that we do not think the 
respondent has proved that there was any excuse for his failure to 
perform his contract. On the contrary, we think the évidence shows 
that, for reasons which seemed suflScient to him at the time, he de- 
liberately determined not to make the payments required by the li- 
cense. It is true that he has since offered to pay the sums due, and 
he strenuously contends that his license ought not to be forfeited for 
mère neglect topay money, since he now ofïers to pay whatever may 
be due. Undoubtedly his argument would be very strong if this were 
an action to ascertain and déclare a forfeiture. The question, how- 
ever, which we hâve to décide is not whether we shall now déclare the 
license forfeited, but whether it has already been forfeited by the acts 
of the parties, pursuant to the provisions contained therein. The re- 
spondent agreed that if he failed to perform his engagements, the 
license might be forfeited by a written notice served on him. We see 
no reason why such an agreement may not be made and enforced. 
White v. Lee, supra. He has failed to perform his engagements, the 
notice has been served on him, and we think, on the service of that 
notice, the license ceased to protect the respondent. 

There will be a decree for an iujunction and an account as prayed. 
v.26F.no.4— 16 
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Gage v. Kellogg and others.* 
{OiTCuii Oourt, N. D. Nm York. January 18, 1886.) 

1. Patents for Intentions — Void Rbissub. 

On rehearing, the décision of the court in tWs case (28 Fed. Rep. 891) reaf- 
flnned, and held, that the claims of letters patent reissue No. 8,615, to William 
B. Fisher, for improvement in methods and apparatus for treating seeds, are 
unduly expanded, and are theref ore void. 
8. Samb — Nbw Elément Insbktbd and Claim Expanded. 

It does not aid the complainant to show that a claim has been narrowed at 
one end, when it is apparent that it has been doubly expanded at the other. 
8. Pbacticb — Rehbabing. 

It would tend to great confusion and uncertainty in the administration of 
the law, if a conclusion, reached after mature délibération, should, upon the 
same facts, and a répétition of the same arguments, be set aside and reversed 
by the same tribunal that reudered it. 

Pétition for Eehearing. 

Jokn Dane, Jr., for complainant. 

Munday, Evarts d: Adcock, for défendants. 

CoxB, J. The court rested its décision dismissîng the bill in thia 
cause (23 Fed. Kep. 891) mainly upon the unlawful expansion of 
the reissue, but also upon the non-infriagetnent of the défendants. 

Eegarding the first claim of the reissue, it was intimated in the 
opinion that it might be held invalid if construed to cover the use of 
the apparatus — the mode of operating a machine — the machine being 
already fully described and claimed. What was said in thia regard 
■was intended as a suggestion to counsel upon a point not discussed 
upon the argument. It was by no means the purpose of the oourt 
to convey the impression that, upon this proposition, a conclusion had 
been reached adverse to the complainant. That counsel should hâve 
obtained a différent impression is entirely natural, for, upon re-read- 
ing the opinion, it is obvious that its language is misleading in this 
respect, and conveys a différent impression from what was intended. 

That the second, third, and fourth claims of the reissue are nnduly 
expanded is so clear that notbing further than a perusal of them is 
necessary. Place them in juxtaposition with the claims of the orig- 
inal, and there is little room for doubt. The démonstration is com- 
plète. No attempt was made in the proof to nphold thèse claims. 
The subject was whoUy ignored by the complainant's expert witness. 
To hold them valid now would be to disregard the repeated admo- 
nitions of the suprême court upon this subject. 

Eegarding the first, or method, claim, no sufficient reason is ad- 
vanced why the court shonld change its décision. It is insisted that 
the claim is limited by the insertion of an additionâl feature. Grant 
it. It does not, however, aid the complainant, to show that it has 
been narrowed at one end when it is quite apparent that it haa beeu 

* Beported by Charles C. Linthicum, Esq., of the Chicago bar. 
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doubly expanded at the other. Considering the claim in îts entirety, 
it will be seen that for "The improved method of cleaning and dry- 
ing oleaginous seed by feeding the same over the inclined surface of 
a perforated conieal steam-coil, substantially in the manner de- 
scribed," of the original, is substituted : "The herein described method 
of treating seed, consisting in allowing it to flow downward around a 
central perforated steam réservoir, and forcing jets of steam from 
said réservoir outward through the massof seed, the flow of said seed 
being regulated by stirrers, substantially as setforth." "The herein 
described method" is not the method described in the original spéc- 
ification, and the claim is no longer limited to the process of cleaning 
and drying seed, or to the feeding of seed over the inclined surface 
of a conieal steam-coil. 

I bave also examined the question of infringement in the light of 
the argument now addressed to the court, and am constrained to 
adhère to the former tinding. What was said at the final hearing 
upon ail the questions involved, bas been reasserted, witfa, perhaps» 
additional force; but, praotically, the situation remains unchanged, 
and, after a second review, I see no reason to alter the décision then 
announced. It would tend to great confusion and uncertainty in the 
administration of the law, if a conclusion reached after mature dé- 
libération should, in such circumstances, be set aside and reversed 
by the same tribunal that rendered it. To use the language of the 
court in Tufts v. Tufta, 3 Wood. & M. 429. 

"It is hardly in the power of tlie human mind, surely notof tlie sound ju- 
dicial mind, after forming deliberate opinions after long argument and much 
examination, to change at once its conclusions, œerely on a répétition of the 
same arguments and the same facts. Opinions thus liable to change, would 
be as wortbless after altered as they were before. And hence it is wisely 
provided, in most judicial Systems, as in ours, that where nothing new exista 
to jwstify a change in judgment, a gênerai review on the old grounds should 
be raade by différent persons, by a higher and appellate tribunal." 

The motion for a rehearing is denied. 



Drommond and others v. Venablb and others.* 
(Circuit Court, N. D. lUinoi». November 9, 1885.) 

. Patents fob Inventions— Want of Noteltt. 

A claim reading: "As a new article of manufacture, a plug of tobacco one 
or both faces of -which are marked off by indented lines, which serve to se- 
cure the wrapper to the fllling, and also as guides for cutting up the plug into 
small pièces of deflnite size and weight, " — is void for want of novelty, in view 
of the fact that it was common, prior to the date of the alleged invention, to 
mark cakes, candies, chocolaté, etc., with indented lines to indicate moasured 
quantitiea. 

'Beportedby Charles C. Linthicum, Esq., of the Chicago bar. 
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2. Same— Incidental Utilitt. 

A feature of utility which is merely incidental to the main purpose of tho 
invention is not, of itself, sufflcient to sustain a claim, -where it is shown tliat 
the main purpose has been accomplished prior to the date of the alleged in- 
vention. 
8. Same— Pahticulab Patent. 

Patent No. 300,183, of February 12, 1878, to James Drummond, for an im- 
provemeat in marking plug tobacco, is void for want of novelty. 

In Equity. 

Coburn é Thacker; for complainants. 

Offield é Towle, for défendants. 

Blodgeït, J. This is a suit for infringement of patent JSfo. 200,- 
133, issued February 12, 1878, to James T. Drummond, for "an im- 
provement in marking plug tobacco." The patentée in his spécifica- 
tions says: 

"The object of my invention is to mark plug tobacco in such a manner that 
the retail dealer can eut the lump into smaller plugs, or pièces of equal and 
deflnite sizes, and at the same time the wrapper will be seeured to the fllling 
by means of the marks or indentations. 

"My invention consists in making the plug of tobacco with a séries of in- 
dented Unes upon its face or faces, which are arranged so as to space ofl the 
surface of the plug into subdivisions of uniform aiid deflnite size and weight, 
whereby they become guides in cutting up the plug for retail sales, and which 
also serve to more firraly secure the wrapper to the fllling, so as to prevent 
the starting of the former from the latter. It is customary in the manu- 
facture of tobacco to make plugs that weigh one pound, Plug tobacco is 
mostly retail ed in pièces of one or two ouncos in weight. It is more expen- 
sive to make up small plugs of thèse sizes, and consequently it is désirable to 
manufacture tobacco in large lumps, and let the retailer eut them up as he 
sells them. But the seller expériences great inconvenience in cutting the 
plugs into pièces of just the desired quantity; hence guides are désirable to 
enable the dealer to eut from a large plug exactly an ounce, or two ounces, or 
any deflnite quantity, consisting of the unit of sale, or some multiple thereof. 
* ' * * Should any other unit of sale be adopted, or should the plug be of 
diiïerent size, the size of the subdivisions should be varied correspondingly; 
but the marks are always placed so as to serve as accurate guides in cutting 
up the large lump. The Unes may also be made in each face of the plug, and 
in fact this is désirable in securing the additional function of the indenta- 
tions herei natter specified." 

The claim of the patent is : 

"As a new article of manufacture, a plug of tobacco, one or both faces of 
which are marked off by indented lines, which serve to secure the wrapper 
to the fllling, and also as guides for cutting up the plug into small pièces of 
deflnite size and weight, substantially as and for the purpose set forth." 

The défendant makes tobacco plugs of the same size and gênerai 
appearance as the complainants, with creases stamped or impressed 
upon the face of the plug at uniform distances from each other, so 
that thèse creases serve as guides in cutting up the plug in measured 
parts for retailing. The défenses are (1) the want of novelty; and 
(2) that the défendants do not infringe. 

Much of the testimony put into the record bears upon the question 
whether the complainant was or was not the first to invent and man- 
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ufacture tobacco plugsmarked with indentations to serve as guides for 
cutting the plug into measured quantities. Tliis testimony is con- 
flictingand contradictory, and, did I feel compelled to dispose of the 
case upon it, would require caref ul analysis and criticism ; but I am 
satisfied from the proof that there is nothing new in this device. The 
proof shows that cakes had been made by bakers for many years be- 
fore the alleged date of this invention, marked off with indented lines 
to show how to eut the same in measured quantities or pièces for re- 
tail. The same practice had been adopted in the manufacture of 
chocolaté, for the purpose of dividing it into measured pièces for re- 
tail; and also in the manufacture of candies. I take it, very few men 
•who are as old as I am, and whose early expérience was in the east- 
ern states, will fail to remember the gingerbread peddler, with Ms 
cards of gingerbread lined off in spaces where he was in the habit of 
breaking or cutting it off for the purpose of retailing it to the boys 
around his stand; and with this fact in remembrance it seems to me 
it could hardly be invention to simply mark a plug of tobacco so it 
could be eut off in equal and measured quantities. 

The record also shows a patent issued to James Spratt, February 
24, 1874, for an "improvement in pressing teas for use," which con- 
sisted in pressing the tealeaves into a solid cake with indentations, so 
that the quantity needed for use at one time could be readily broken 
off. After this device had been applied to différent kinds of goods so 
as to indicate measured quantities, there could hardly be any inven- 
tion in applying it to tobacco. But it is claimed there is an élément 
of utility in thèse indentations, as applied to tobacco plugs, because 
it is said they serve to fasten the wrapper more firmly to the plug. 
The proof shows this claim of utility is, at least, doubtful; but even 
if fully supported by the proof, it is manifestly incidental, and is not 
the main purpose of the indentation. 

I therefore feel compelled to hold this patent void, for want of nov- 
elty, and shall dismiss the bill for want of equity. 



Bdnker and others v. Stevens.' 

{Ovreuit Court, D. Neu) Jersey, December 11, 1885.) 

. Patents fob Inventions — Agrbement to Absign Futobb Isipbotbmiints. 
C. & C. contracted with S. to give him the refusai of the purchase of a pat- 
ent, at any time within a year, for a stipulated price, and, as a considération 
for this option, S. agreed that, if he did not so purchase, he would assign to 
C. & C. any and ail improvements upon or relating to the invention described 
and shown in the patent, which he might make or patent. He elected not to 
purchase, but refused to assign his improvements claimed to be within the 
contract, whereupon this bill for a spécifie performance was flled against him. 

•'Eeported by Charles 0. Linthicum, Esq., of the Chicago bar. 
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Held, that the contract only contemplated and covered improvementa made 
within the year therein specifled. 

8. SaME — CONSTBUOTIOK OF PATENT— ROCKING AKD TiLTING CHAIRS. 

The distinction between a tilting and aroclîingchair — that the former takes 
its motion from a single point or pivot, and the latter from an axis which is con- 
tinually changing — recognized as "a well-defined différence" between them; 
and the M. D. Connolly patent of December 19, 1876, construed, and keld to 
cover a tilting-chair, whose seat and occupant are supported by a central 
spiral spring, mterposed between and Connecting the upper and lower parts, 
but not a chair in which the weight of the occupant is sustained by rockers 
resting on base supports. 

8. Pbacticb — CosTS, whbn Allowed. 

Costs are always awarded to the successful party, unless there has been 
Bomething in his conduct which renders such a course inéquitable and unjust 
to the losing side. 

4..8AME— Costs Refusbd on Account of Defbndant's Condtjct. 

In this case the défendant had written varions letters, in the hope of an 
advantageouB business arrangement, suggesting that his improvementa, pat- 
ented and unpatented, related to the Connolly patent, which induced the 
complainant to purchase the interest of C. & C. in the contract; but he after- 
wards assumed a différent ground. Held, in view of thèse letters, so written 
and acted on. that he should not be allowed to recover costs. 

In Equity. 

Banning d Banning, for complainants. 

J. E. Maynadier, for défendant. 

Nixon, J. On December 19, 1876, letters patent No. 185,501 
were issued by the patent-office to M. Daniel Connolly and Thomas 
A. Connolly, for improvements in tilting-chairs. One Asher B, 
Stevens, being desirous of manufacturing, at his own risk and ex- 
pense, for a limited period of time, the improvements shown and 
described in said letters patent, and also of securing the right or 
option of purchasing the same within such limited period, at a stipu- 
lated priée, afterwards, to-wit, on the twenty-sixth of August, 1879, 
entered into an agreement with the patentées to the following effect : 

(1) That the Connollys should licenso and empower Stevens to manufact- 
ure and sell, within the period of one year from tiie date of tlie agreement, 
at his own risk, cost, and expense, the improvements described and claimed 
in said letters patent, for the purpose of testing their salability, and the 
feasibility of their introduction to the public; and to enable him to recom- 
pense himself for the expense incurred in manufacturing and introducing the 
said improvements, they granted to him the right, within the said period, to 
make and sell 500 chair-tilts, embodying the- said improvements, free from ail 
royalty or license fee; but upon every tilt above the number of 500, the roy- 
alty or license fee due and payable should be 15 cents each, payable monthiy. 
The said Connollys gave to Stevens the refusai of the purchase of the said 
letters patent, at any time within the one year, at the stipulated price of 
$1,000. (2) And the said Stevens agreed to hâve immediately manufactured. 
at his own cost and expense, a sufiicient number of complète tilts, embodying 
the patented improvements, tO test their salability, and to pay tlie said roy- 
alty of 15 cents for every tilt manufactured by him above 500, and further 
covenanted that if he did not purchase and pay for the said letters patent 
within one year from the date of the agreement, as before provided, he 
would, at the expiration of the year, cease from the manufacture of said 
tilts, and would turn over and surrender promptly to the Connollys ail 
patterns gotten up by him for the manufacture of tilts, embracing the sàid 
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improvements, and would assign to them the entire right, title, and interest 
in any and ail improvements upon the invention shown and described in said 
letters patent, or relating thereto, which he might make or patent. 

On the sixth day of June, 1884, the Connollys assigned unto the 
above-named complainants, and their légal représentatives, the said ' 
agreement, and ail manner of right, interest, benefit, and advantage 
whatsoever of the said Connollys thereunder, together with the right 
of suit or action in respect of the same, and ail the rights and powers 
whatsoever necessary or incidental thereto. 

The bill of complaint, filed in this case, requires the défendant to 
fully diselose, but not under oath, "the number, nature, and extent 
and détails of the varions improvements in spring attachments in- 
cluded in and by the said agreement with the Connollys, and, where 
applications for patents bave been made, to authorize the commis- 
sioner of patents to furnish complainants with copies of the same, 
to account with and pay to the complainants ail the gains, savings, 
and proûts wbich he bas made or realized from the manufacture and 
sale of the improvements inclnded in said agreement, together with 
ail the damages sustained by complainants from bis unlawful acts; 
to exécute to complainants good and suffioient assignments or convey- 
ances of certain letters patent No. 273,630, issued to the défendant, 
March 3, 1883, the application sériai No. 11,702, now pending, the 
four other applications pending, and the two applications in prépara- 
tion, — ail mentioned in defendant's letter to complainants of March 
31, 1884, — and any and ail other improvements, patents, and appli- 
cations embraced within the letter and spirit of said agreement; and 
that he may be enjoined from making or selling, throùgh bimself or 
others, any improvements upon the invention shown and described in 
the said ConnoUy patent of 1876, or relating thereto ; and from sell- 
ing, assigning, mortgaging, or otherwise incumbering any of said im- 
provements ; and from making any contracta or granting' any licensea 
in relation thereto, and abandoning or otherwise throwing the same 
upon the public, or doing anything to impair or destroy their value, 
or impede, damage, or injure the complainants in the possession, en- 
joyment, exercise, or use of the said improvements." 

The defendant's answer is brief. Annexing thereto a copy of the 
contract set forth in the bill of complaint, be adroits that he duly exe- 
cuted the same, and allèges that, shortly before the expiration of oue 
year from its date, he notified the Connollys that he did not wish to 
purchase the patent, and that he was ready and willing to fuliill ail 
his obligations to them arising under the said contract; that there- 
npon there arose a dispute between them as to what the défendant 
was bound to do under its terms, the Connollys insisting that he was 
obliged to assign to them certain inventions which défendant claimed 
were not within the contract; and that he bas ever been and is still 
ready to do and perform every act and thing lawfully required of him 
thereunder. 
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The présent controversy arises from the failure of the défendant, 
at the end of the year, to assign and set over to the complainants cer- 
tain improvements which it is alleged he had made during the year, 
and since, upon the invention shown and described in and relating 
to the Connelly patent, and it is to be determined by the considéra- 
tion of three questions : (1) What is the meaning of the contract ? 
(2) What is the true construction of the Gonnolly patent ? (3) What 
are the improvements or inventions of Stevens, which the complain- 
ants claim ? 

1. It was insisted by the counsel of complainants, at the hearing, 
that the proper interprétation of the agreement gave to the complain- 
ants not only the patterns and the improvements upon the invention 
shown and described in the Gonnolly patent, which Stevens made or 
patented during the year, but also ail improvements that he should 
make or patent after the expiration of the year. I cannot assent to 
this construction. The fair import of the language used is that only 
those improvements should become the property of the complainants 
which were made upon the invention or patented before the termina- 
tion of the contract. 

2. The Gonnolly patent is for an improvement in tilting-chairs, as 
contradistinguished from rocking-chairs. There is a well-defined 
différence between them. The former take their motion from a sin- 
gle point or pivot, and the latter from an axis, which is continually 
changing. The patentée in his spécification says that the essence of 
his invention consists in the application or employment of a spiral 
spring in such a manner that it will afford a support to the seat ; 
being compre'ssed, wholly or in part, when the seat is occupied, and 
opening or expanding on one side when the latter is tilted or rocked. 
He further states that his "invention does not consist in the construc- 
tion of the spring, but rather in its combination and arrangement, 
togetherwith means of preventing tilting in undesirable directions. 
Hence the first and characteristic claim of the patent is for a tilting- 
chair, having its seat and base connected through the médium of a 
spiral spring, which constitutes the only intermediate connection and 
support between the seat parts and the base parts; said spring being 
arranged with its longitudinal axis in a vertical line, so as to permit 
the seat to yield and tilt, substantially as shown and described." As- 
suming that the patentée knew what he had invented, we find no sup- 
port, in their spécifications, to the broad claim of the complainants' 
counsel, on the argument at the hearing, that the patent covers ail 
chairs which hâve a short, broad, stiff, spiral spring. In view of the 
state of the art, and of patents previously granted, to give it such a 
construction would probably render it invalid. It undoubtedly in- 
cludes a chair whose seat and occupant are supported by a central 
spiral spring interposed between the seat frame and the base; the 
said spring Connecting the parts together by having its respective ends 
securely fastened, but not a chair where the weight of the occupant 
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is sustained by rockers, and where the only function of the spring is 
to impart the tilting motion. There is no hint in the patent that the 
inventer had in his mind the application of the spiral Ej;Ting to a base- 
rocking chair, or that his object wasto ihake any improvement upoa 
such chairs. His whole thonght seems to hâve been engrossed in 
improving tilting-chairs. 

3. With this construction of the complainants' ConnoUy patent, it 
foUows that the inventions which the défendant bas patented, or filed 
applications for patents, are not improvements upon the invention 
shown and described in the Connolly patent, nor do they relate thereto. 
ïhey refer to improvements upon chairs \?ith a base and rocker, where 
the weight of the occupant is supported by the rocker, and not upon 
tilting-chairs where ihe support is derived from the spring. In the 
hundreds of patents issued for ail sorts of devices to be applied to 
tilting and rocking chairs, ii is quite difficult to détermine what is 
new and what is old; but there are two classes clearly defined, the 
tilting and the rocking, and the complainants' patent belongs to the 
first class, and the defendant's improvements to the second. From 
the évidence in the case, I am not willing to find that the défendant 
has not always tendered himself willing to comply with his covenants 
in the agreement, and the bill of the complainants m.u8t be dis- 
missed. 

1 hâve doubts about the question of costs. They are always 
awarded to the successful side, unless there has been something in 
the conduct of the party which renders such a course inéquitable and 
unjust to the losing side. The letters of the défendant, exhibited in 
the testimony, hâve made a very unfavorable impression on my mind. 
In his correspondence with the complainants, before they acquired 
an interest in the contract, thèse letters were certainly suggestive 
that his improvements, patented and unpatented, belonged to the 
Connolly patent. He was then hoping to make an advantageous 
business arrangement with the complainants. It is true that after 
thèse negotiations failed, and the complainants, induced probably by 
his previous statements, had purchased the interest of the ConnoUys 
in the contract, he assumed a différent ground; but, under the cir- 
cums tances, he ought not to be allowed costs, and the decree of dis- 
missal will not carry cosld. 
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Benslet, Trustée, v. Northwesteen Hoese-Nail Co. and others.* 

{Circuit Court, N. D. lUmois. January 11, 1886.) 

1. Patents pok Inventions — Whkn Employek maî Use Impbovbments Madb 
BY Employé. 

The improvements covered by the second and f ourth claims of letters pat- 
ent No. 162,789, of May 4, 1875, for machines for flniahing horseshoe nails, 
were made whlle the inventors and patentées were in the employ of the de- 
fendant Company, under agreements whereby said company acquired the right 
to use ail improvements màde by complainants, and applicable to its nail- 
flnishing machines, and hence complainants cannot demand compensation 
for such use. 

8. SaME — PREPONDERANCE DP EviDBNCK. 

Against the testimony of one of the complainants, that he had not agreed 
his employer might use his improvements, was opposed the testimony of two 
equally crédible and disinterested witnesses, one of whom had made a writ- 
ten entry or mémorandum of the agreement on an occasion when it was as- 
sented to by complainant. Eeld, that the prépondérance of évidence was in 
favor of the employer. 
8. Samb— Pbesumptions fkom Relations dp Employer and Employé. 

Where the patented improvements were develoçed and perfected at the 
soie expense of an employer, by employés who received extra pay on account 
of their known ability as inventors, held, that thèse facts, standing alone, 
made a very strong case in favor of the right of the employer to use such im- 
provements without further compensation. 
4. Same — Novelty— Infeinobment. 

Although this case is expressly decided on other grounds, the court had 
grave doubts whether Armstrong was the inventor of the three-part die cov- 
ered by the second claim of the patent, and whether the bow-spring shown 
in and covered by the fourth claim of the patent was infringed by the com- 
bined centering device and ejector used by the défendant. 

In Equity. 

Offield é Towle, for complainant. 

Cohurn dt Thacher, for défendant. 

Blodgett, J. This is a bill for an injunctîon and accounting for 
an alleged infringement of patent No. 162,789, granted May 4, 1875, 
for an "improvement in machines for finishing horseshoe nails." The 
patent in question contains six claims ; but only two of those claims, 
the second and fourth, are in controversy in this case. Thèse two 
claims cover what is known in the patented machine as the "shear- 
ing die," by which the nails are trimmed or pointed, and a spring 
whioh opérâtes between the cutting surfaces of the die to aid in eject- 
ing the nail from the die after the shearing has been done. Several 
défenses are interposed : (1) That the devices in question were in- 
vented and put in use by the patentées, Armstrong and Hutchinson, 
while they were in the employ of the défendant company, under a 
contract that the company should hâve the benefit, not only of their 
skill as mechanics, but of their abilities as improvers of the machinery 
used by the défendant; (2) that the déviées in question are not pat- 
entable, for want of novelty; (3) that they had been in public use for 

• Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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more than two years prior to the application for thi's patent; (4) that 
the défendants do not infringe. 

The proofs show that, in the early art of making horseshoe nails by 
machinery, the head of the nail was shaped, and the shaft drawn out 
flat to about the required size and length; but the nail was after- 
wards ônished — that is, straightened, pointed, and beveled — byhand, 
usually by the blacksmith who used them. Later on, machines were 
devised for straightening, sharpening, and beveling by machinery. 
At the time Armstrong entered the defendant's employ, in July, 1873, 
the défendant was using finishing-machines which had been devised 
and pateuted by Harry A Wills, and had employed Wills to super- 
vise the running of thèse machines, and make further improvementa 
upon them. Wills' machines then in use contained a device for roU- 
ing — that is, straightening, shearing, and beveling — the nails in one 
combined mechanism. 

The contenfciQn of the défendant as to the ûrst défense is that in 
the month of July, 1873, the patentée Daniel Armatrong went into 
the defendant's employ, with the understanding that his time was to 
be devoted to assisting Wills in the running and operating of the fin- 
ishing-machines which Wills had constructed, and were then in opér- 
ation in defendant's factory ; and also to the making of such improve- 
ments thereon as his ingenuity and inventive genius might conçoive or 
Buggest; that in considération of the scope of his employaient, and 
that the défendant was to hâve the benefit of whatever improvements 
he might make upon the defendant's machines, Armstrong was to be 
paid higher wages than were usually paid to men who were employed 
to do the workof supervising the mère running and opération of such 
machines; that a skilled mechanic, compétent to merely superintend 
the running of such machines, could be employed for from $3 to $3.50 
per day, while the wages of Armstrong, in considération of the bene- 
fits to défendant of his inventive ability, were to be $4.50 per day. 
As to the patentée Hutchinson, it is contended that he had been for 
many years in the employ of the défendant oompany, pribr to the date 
of the patent in question, in the capacity of foreman of the machine 
or repair shop, and that, about the time of Armstrong's employment, 
Hutchinson's wages were advanced from $4 to $5 per day, with the 
understanding that défendant should hâve the benefit of whatever im- 
provements he should make upon their horseshoe-nail machinery. 

The proof as to tais portion of the défense rests mainly in paroi, 
and consists — First, of the testimony of A. W. Kingsland, who was 
secretary and treasurer, and who seems to hâve been the gênerai man- 
ager of the business of the défendant company at the time Armstrong 
was employed, and during the time he continued in the defendant's 
employ. He testifies as follows : 

"Answer. It was a few days prior to the sixteenth day of July, 1873, that 
Mr. Armstrong was in the office of the company, and 1 said to him that Willa' 
finishing-machines — we belipved it to be correct in principle, but weie de- 
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fective in their meclianical opération; that Wills liad more than he could at- 
tend to in operating the machines and Improving them, and I tliought we 
would like to employ such a man as he was; that we wished a man to grind 
the dies and operate the machines, and to take hold with Mr. Wills, and aid 
him in improving and perfecting them. I believe Mr. Armstrong told me that 
he was then in the employ of Mr. Sturgis, of the concern now known as ' ïhe 
Chicago Stamping Company,' and was getting three dollars and a half a day. 
I offered him four dollars per day. He replied that if he gave us the beneflt 
of his inventive talent he thought he ought to hâve more pay. I inquired 
how much he thought he ought to hâve. He replied he thought he ought to 
hâve four dollars and a half per day. I answered: • We will give you four 
dollars and a half per day, with the understanding that we are paying for 
your hands and your brains, and that any improvement that you make in 
horseshoe-nail finishing-machines, while in our employ, applicable to our ma- 
chines, shall belong to the company.' To this he assented. Within a day or 
two after, Mr. Armstrong was again in the office, and Mr. G. L. Smalley, the 
then superintendent of the company, was also présent, and I repeated to him, 
in Mr. Armstrong's présence, the agreement as above stated, to which Mr. 
Armstrong again assented." 

Again, in answer to question 25, Mr. Kingsland says : 

"I made no written mémorandum at the timeMr. Armstrong was engaged. 
Along in the spring of 1874, some of the workmen about the factory advised 
me that Mr. Armstrong was getting up a new finishing-machine. As I pre- 
sumed some of the improvements which he had made on our machines might 
be embodied in his new machine, I thought it would be well to remind him 
of the agreement between us, and see if we understood it alike. The second 
day of April, 1874, 1 was in the finishing-room of our factory. Said to Mr. 
Armstrong: • I see you are putting some things on our machines which you 
claim to be your own invention. I suppose you remember the agreement be- 
tween us. We hâve the right to use ail such improvements, and they belong 
to us.' He replied: 'Certainly, you can use thèse improvements, or my 
entire plan, for flnishing horse-nails.' Of this conversation I made a mém- 
orandum in writing, on the second day of April, 1874, within half an hour 
f rom the time the conversation took place. " 

Kingsland produced his mémorandum book, in which, under date 
of April 2, 187é, is written : 

"Armstrong gave A. W. K. [A. W. Kingsland] consent to alter pointing- 
machines to use his plan. Demanded no pay for same. Told Wills of this, 
same day. 

[Signed] "A. W. Kingsland." 

George L. Smalley, who was the superintendant of the defendant's 
factory at the time Mr. Armstrong, was employed, testifiied as fol- 
lows: 

"Shortly before Mr. Armstrong's commencing work for the company, be- 
ing in the office of the company, Mr. Kingsland and Mr. Armstrong being 
présent, Mr. Kingsland called my attention, and stated to me, in the présence 
of Mr. Armstrong, that he had agreed with Mr. Armstrong to go to work for 
the company, and assist in running and improving the flnishing nail-raachines 
we were then using, and that he was to assist Mr. Wills in perfecting and 
Improving those machines, and that the company should hâve the right to 
use ail such improvements made and applied or applicable to those machines; 
in short, that we employed, and had the right to the use of the product of , his 
hands and his brains. He says: 'Mr. Armstrong, is that correct,' and Mr. 
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Armstrong said: ' Yes,' and I will commence work next week or on Mon- 
day.' And the priée was to be four dollars and a half per day." 

The testimony of Kingsland as to the terms and scope of Arm- 
strong's employment is, to some extent, corroborated by the évidence 
of Wills, who stated that, about the time Armstrong entered the em- 
ploy of the company, Kingsland informed him of the nature of the 
duties which he expected Armstrong to perform, and at one time, 
while Armstrong was in the employ of the défendant company, in 
discussing some improvements which Armstrong was making upon 
the Will's finishing-machines, Armstrong said : " We could put in the 
bow-spring, or anything else he [Armstrong] had on the machine." 
Wills also corroborâtes Kingsland's statement that he called Wills' 
attention to the conversation noted in Kingsland's mémorandum book, 
the same day the entry was made. 

As to the defendant's version of the terms of the contract with 
Hutchinson, the évidence rests whoUy on the testimony of Smalley, 
the superintendent, who testifies: 

"Sometime previous to the great flre of 1871, while the company's factory 
and shop were at the corner of Canal and Monroe streets, — the exact year 1 
cannot state, — I employed him to work in our repair-shop as a machinist. 
Soon after that, he was given charge of our repair-shop as foreman, and con- 
tinued so up to the time of his leaving the employment of the company, his 
wages having been advanced from time to time, until soon after the employ- 
ment of Mr. Armstrong, at which time we were paying him the sum of four 
dollars per day. At that time he was engaged in superintending our repairs, 
and working upon improvements in our nail-machines. At that time he said 
to Eoe one day that he thought, in view of the improvements that he had made 
and was making to our machines, he thought he ought to hâve an increase 
of wages. I asked him what wages he thought he ought to hâve, and he said 
that he thought he ought to hâve flve dollars per day. I told him I thought 
that was a large increase, but I would think of it, and let him know soon. 
Either that day, or the day foUowing, I said to him that in considération of 
his giving the company his best services in the invention and construction of 
improvements for our nail machinery, that I would consent to give him five 
dollars per day, the company to hâve the right to use ail such improvements 
as he had made or should make or could make, applicable to our machines, 
and he agreed thereto, and the increase of wages commenced at the beginning 
of the week foUowing this agreement, and the company continuel to pay him 
that priée from that time untll he lef t the employ of the company. Question. 
Did Mr. Hutchinson make some improvements to machines used by your com- 
pany, besides finishing-machines, and, if so, did the company hâve the right 
to use those improvements on their machines without further pay to Mr. 
Hutchinson, and did they so use them without any demand from him for any 
pay additional to his wages ? Answer. He did make some improvements upon 
our forging-maehines, without demanding or claiming anyother pay than his 
wages, and such improvements were used by the company. " 

On the part of the complainant, the testimony is met by a flat dé- 
niai by Armstrong and Hutchison that they, or either of them, ever 
made such an agreement as is testified to by Kingsland and Smalley ; 
and the only question is as to where the preponderence of proof upon 
this branch of the case resta. 
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I h ave no difficulty in concluding, as to Armstrong, that the pré- 
pondérance rests upon the side of the défendant, for thèse reasons : 
First, there is nothing in the record showing, or tending to show, 
that Kingsland or Smalley are any the less truthful or reliable or in- 
telligent witnesses upon the subject-matter than Armstrong, and they 
certainly hâve no greater interest in the case than he has; and, as 
against Armstrong, we hâve the clear, unequivocal, explioit statement 
of two witnesses against his déniai; and this explicit statement on 
the part of Kingsland is somewhat corroborated by the written entry 
made in his mémorandum book, whioh would seem to entitle it to 
credence as against a mère naked déniai, however positive, of Mr. 
Armstrong. The testimony in the case also shows that Armstrong 
was known to the défendant company, prior to his employment, as 
an inventor or improver upon horse-nail machines; that he had 
made certain improvements upon what was known as the Dodge 
forging-machine used by the défendant, on which he had obtained 
patents, and for which the défendant was paying him a royalty at 
that time. Armstrong, therefore, came into the employ of the de- 
fendant with a known réputation and character as an inventor of this 
class of machinery, and it is but natural to suppose that the man- 
ager of the défendant company, in stipulating for his employment, 
would hâve stipulated that it should include whatever inventions or 
improvements he might make upon their machinery; and we find 
that, immediately upon entering into the employment of the défend- 
ant, Armstrong was placed in charge of the Wills finishing-machines, 
acting under the supervision of Wills, and that very soon afterwardshe 
made changes and altérations in some of the Wills machines, among 
which was the introduction of the three-part die and the bow-spring, 
covered by the second and fourth claims of the patent. Thèse devices 
were undoubtedly put into the Wills machines as the resuit of consul- 
tations with Wills, and as improvements upon the Wills machines, 
because Wills, being the inventor of those machines, and having the 
gênerai supervision of their working in defendant's factory, it is not 
probable that he would hâve consented to Armstrong's modifications 
withoLit fully understanding those modifications, if not contributing 
something to them by his own suggestions, It is not natural to suppose 
that a man like Wills, who, from the character of machines he had 
devised, must hâve had inventive talent of a high order, would 
hâve stood passively by, while Armstrong was making thèse improve- 
ments upon his machines, and not contributed something to them by 
aiding in adapting, if he had nothing to do with originating, the new 
die and spring. 

This shearing die and clearing spring were mère improvements 
upon devices before that time in use, and well known in this class of 
machines for accomplishing the same resuit. Shearing dies were 
old, and "pushers," or means for ejecting the nail from the die after 
it had been sheared, were old. AU that Armstrong did was to sub- 



BENStKY V. NORTHWESTERN HORSE-NAIL CO. 255 

stitute what he claimed was a new form of die in place of the dies be- 
fore that time used, and a spring pusher for one that was moved by 
the power that worked the machine; and subsequently, when Arm- 
strong and Hutchinson organized and developed the elaborate ma- 
chine for finishing horseshoe nails covered by their patent, thèse 
two devices, whieh had been in use in the Wills machine, were car- 
ried into their large machine, and covered by the second and fourth 
claims of their patent. So that we hâve clearly a case of the develop- 
ment and perfecting, by practical expérience and labor, of the élé- 
ments of the two claims of the patent in controversy, at the sole ex-' 
pense of the défendant, and under such ciroumstances as, even if 
standing alone, would make a very strong case in favor of the right 
of the défendant to use them, and thèse facts go far to suggest and 
support the conclusion that Armstrong and Wills were working to- 
gether in a common employment in putting thèse new dies and springs 
into the Wills machines, with the understandingthat the défendant 
was to bave the benefit of this improvement, It must be borne in 
mind that Armstrong was working upon the Wills machines, and 
that he was seeking to make them more effective for the perform- 
ance of the work of the défendant; and it was not until the manager, 
Kingsland, learned that Armstrong and Hutchinson had devised a 
complète machine, dififering in many respects from the Wills ma- 
chine, upon which they contemplated obtaining a patent, that he called 
Armstrong's attention to their contract, of which he made the mém- 
orandum of April 2, 187é. 

As to the scope of Hutchinson's employment, the proof stands upon 
the testimony of Smalley for the défense, and the déniai of that testi- 
mony by Hutchinson, But I find much corroboration of the testi- 
mony of Smalley in the circumstances of the case : Hutchinson's 
employment by the company ; the advance of his wages to the sum 
of five dollars per day at about the time Armstrong was employed; 
the fact that he had made no demands upon the company, and taken 
out no patents for improvements he had already made in the ma- 
chinery of the défendant; and the further fact that, so far as is dis- 
closed in this testimony, whatever may hâve been the part taken by 
Hutchinson in devising the gênerai featuresand characteristics of the 
machine covered by their patents, he would seem to hâve taken little 
or no part in contriving or putting into opération the die and spring 
in controversy in this case which were first developed and perfected 
in the Wills machine. It seems to me more probable that Armstrong 
and Wills, both experienced inventors, especially in this class of ma- 
chinery, devised thèse dies and springs in their experiments for im- 
proving Wills' machines: and when the large machine covered by the 
patent was conceived, this die and spring was carried into it, on the 
assumption that Armstrong had invented it. 

For thèse reasons I feel impelled to the conclusion that the employ- 
ment of Armstrong and Hutchinson by the défendant was such as to 
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preclude them from making any claims against the défendant for the 
devices now in controversy. It would seem, from the testimony in 
the case, that when Hutchinson and Armstrong had completed the 
drawing of their invention, and applied for their patent, they made a 
demand upon the défendant company for royalties for the use of their 
machines, and in the discussion growing out of this demand the de- 
fendant company asserted, not only a right to use the machines, but 
the ownership of the patent. The controversy in this case, however, 
necessarily involves only the question of the right of the complain- 
ants to demand compensation of the défendant for the use of thia 
patent, and does not involve the ownership of the patent as between 
the défendant and the eomplainants. 

Taking this view of the first point made by the défense, it is, of 
course, unnecessary to consider the questions of novelty, prier use, 
and infringement ; but I may, I think, with entire propriety, say that, 
upon the testimony, there is room at least for grave doubt whether 
Armstrong was the inventor of the three-part die covered by the sec- 
ond claim of the patent, and whether the bow-spring shown in and 
covered by the fourth claim of the patent is infringed by the com- 
bined centering device and éjecter used by the défendant. The bow- 
spring shown in the patent opérâtes only as an ejector. Wills' pusher 
performed the same function, and the bow-spring onlydiffered from 
it in working by its own elasticity instead of from the power that 
drove the machine. But I wish it understood that I do not décide 
the case on this point, but upon the proof of defendant's right to use 
thèse features of the patent under the agreement set up. 

The finding will be that the défendant has the right to use the sec- 
ond and fourth claims of eomplainants' patent. 



Flobsheim and another v. Schilling.' 
(Circuit Court, If. J) Illinois. January 11, 1886.* 

1. Patent» roB Intentions — Cohsets. 

^ Letters patent No. 238,100 corsets, and No. 338,101, elastic gore or gusset 
for wearing apparel, granted February 32, 1881, to Simon Florsheim, as in- 
venter, and Thomas H. Bail, as assignée, are void for want of patentable nov- 
elty over the English patent to John Mills, of March 14, 1815; the English pat- 
ent to Miller, of December 81, 1866; and the American patent to Mary J. C. 
Van Norstrand, of February 1, 1876. 

2. Same— Mechanical Skill. 

Patent No. 338,100 claimed a corset having elastic side sections compris- 
ing two layers of cloth, stitched together transversely so as to form tubes, 
wherein were inserted, in groups, spiral métal springs, formed of one con- 
tinuons spring, and such sections having plain margms or edges for unitmg 
the elastic sections to the non-elastic sections of the corset. The prior pat- 

» Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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ents, taken toçether, disclosed this construction, except that they did not show 
an elastic section composed of groups of spiral métal springs. Held, that no 
invention, but only meclianical skill, was required to group sucli springs. 

S. Same— Change of Matekial. 

Tlie substitution of one material (me*al for India-rubber springs) is not a 
patentable différence, even wbere a superior article is produced by such sub- 
stitution. 

4. Samb— Complets Dbvice not Shown in Single Phiob Patent. 

Although the complète devices described in thiese patents may^ not be f ound 
in any one of the prior patents, yet enough is shown in the Miller (1866) pat- 
ent to invalidate them. 

In Equity. 

Coburn é Thacher, for complainants. 

Wm. Zimmerman, West é Bond and J. C. Chumasero, for défend- 
ants. 

Blodgett, J. The complainants, by this bill, seek an injunction 
and accounting for the alleged infringement by défendant of patent 
No. 238,100, granted by the United âtates to Simon Florsheim and 
Thomas H. Bail, February 22, 1881, for a "corset;" and letters pat- 
ent No. 238,101, granted to the same parties, on the same date, for 
an "elastic gore or gusset for wearing apparel;" the invention in both 
patents appearing to hâve been made by the complainant Florsheim, 
and the patent issued to himself and Bail. 

No. 238,100 is for a corset constructed with an elastic section ex- 
tending from the top to the bottom, the mode of construction and ad- 
vantages of whioh are explained in the spécifications as follows : 

"The corset is composed of two separable parts, A, B, which are secured 
together at the front, as usual, by studs and loops, and at the back hâve eye- 
lets for receiving lacings. The central sections, C, D, at the sides of the cor- 
set, which extend from under the arms down over the bips, instead of being 
made as usual, are constructed of two layers or thicknesses of cloth, or other 
material, which thicknesses are sewed or woven together, a portion of their 
width to form horizontal tubes, which receive and cover small.closely-coiled, 
spiral springs of métal. The pièces of cloth from which the sections, C, D, 
are formed, are considerably wider than such sections when completed, so 
that when puckered latterly they will be of the desired width. The tubes are 
located in tlie center of the sections, and do not extend to the edges of the 
same, so that margins will be left at the ends of the tubes, which raargins 
are lapped with the adjoining sections of the corset, and stitched thereto. 
The springs are arranged in groups, as shown, with puckered spaces of cloth 
between such groups. The number of springs composing the groups will 
vary, according to location, so as to give the requisite stiffness and elasticity. 
Thus, at the top and bottom of the elastic side sections, the groups of springs 
should not be made so stifE as at the waist of the corset. The springs are 
passed through the tubes, which are puckered over the springs to the desired 
extent. The springs terminate at the ends of the tubes, and are secured to 
the thicknesses so as to leave clear margins of unpuckered cloth outside of 
such springs. This is a great advantage, since it enables the elastic sections 
to be stitched into the corset on a sewing-machine, which cannot be well 
done when the ends of the spring are secured by the same stitching, since 
the needle strikes the coils of the spring, and either cuts the spring or breaks 
the needle. Herein, also, is one of the peculiar advantages over rubber cloth. 
Eubber cloth, when stitched into a corset, always has more or less of the rub- 
v.26F.no.4— 17 
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ber cords eut off by the needle, and it is thus greatly weakened, while in my 
corset the elasticity o£ the sections cannot be afïected by the stitching. 

"ïhe eheapest manner of arranging and securing the groups of springs, 
to secure the above advantages, is by making ail the groups of each section 
from a single, continuons length of métal spiral spring. The spring is se- 
cured at its upper end by stitches, passed through the thickness at the end of 
the upper tube, and inclosing one or more colis of the spring. The spring is 
then passed back and forth through tlie tubes, which are puckered at the same 
time. After fonning one group, the spring extenda down between the 
thicknesses to the next group, and so on, till the lowest group (or the upper- 
most group, as the case may be) is flnished, when the spring may be eut ofl, 
if there is more than required, and will be secured by stitches passed through 
the thicknesses. The elastie section can then be placed in the corset; the 
plain margins being lapped with edgesof the adjoining sections, and secured 
by Unes of machine stitching. By having the elastie sections in the sides of 
the corset, the corset can adapt itself to différent forms without the use of 
other elastie sections or gores, and such elastie side sections, by extending 
the entire length of the corset, from under the arms down over the bips, al- 
low the front and back of the corset to expand and contract from thèse cen- 
tral side points, independently of each other, and more easily and freely than 
when a baek elastie section is used." 

This patent bas three claims, which are as follows : 

"(1) In a corset, an elastie section composed of two thicknesses of cloth 
or other material, a, 6, having tubes, o, in combination with the spiral métal 
springs, E, inclosed by such tubes, and arrangea in groups to regulate the 
elasticity of the section; such groups being ail composed of a single continu- 
ous spring passed back and forth through the tubes, and secured at its ends, 
Bubstantially as described and shown. (2) An elastie section or gore, com- 
posed of material having tubes extending only part way across the same, and 
plain margins outside of said tubes, and spiral métal springs arranged in 
groups in such tubes, the springs of the several tubes being made continu- 
ous, substantially as described. (3) A corset, laced at the back, and having 
the elastie side sections C, D, extending from under the arms down over the 
bips, each of such sections being composed of material having puckered tubes 
extending part way across the same, and plain margins outside of said tubes, 
and spiral métal springs arranged in groups in such tubes, and made con- 
tinuous, substantially as described and shown." 

Patent No. 238,101 is for an elastie gusset or gore for wearing 
apparel, and describes a gore or gusset made by forming tubes in the 
central portion of two strips of cloth or leather, laid together by 
stitches, or by weaving such tubes into the cloth fabric, into which 
tubes spiral métal springs are run, so as to draw or pucker the cen- 
tral portion of the cloth or leather, thereby making the central por- 
tion of the cloth elastie to the extent of the elasticity of the spring, 
leaving a non-elastic end, edge, or margin, by which the gore or 
gusset can be fastened into the garment -where it is to be used. This 
patent has four claims, ail covering a gore, gusset, or section for 
wearing apparel, constructed, as described, of métal springs inclosed 
in a covering material, and puckered over such springs; the springs 
not extending to the edges of such covering, and being stayed at their 
ends in the tubes. 
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The défenses are: (1) That there is no patentable novelty in 
either of thèse inventions; (2) that the défendant, Gustav Schilling, 
was the first inventor of the device in question, instead of the com- 
plainant Florsheim. 

ïhe English patent of John Mills, of March 14, 1815, shows elas- 
tic sections or gores in corsets made of cloth, with tubes stitched into 
the same, into which are inserted métal spiral springs so as to pucker 
the cloth over the springs, and give the sections the required elastic- 
ity. The patentée in his spécification says: 

"Pig. 1 is a représentation of a stay composed of the same material as com- 
mon stays, witli the introduction of an elastic or expansive portion or slit 
down the middle, which will dilate or expand by a more than ordinary force 
or pressure being exerted, as in tlie case of breathing or exercise of the arms. 
This flexible portion is composed of springs either of brass, copper, or iron 
wire, or of any other raatter or thing capable of producing sufflcient elas- 
ticity; but this which I recommend is small brass wire worm-springs, which 
extend by a small degree of force. Thèse I place close together, in runners 
or spaces stitched in between two pièces or layers of silks, satin, or other fit 
material, puckered or quilted loosely, to give room for expansion ; the ends 
of the springs, and their covering of silk, satin, or other matter on them 
sewed or otherwise fastened to and between the two half pièces of the stay 
previously made of the usual material." 

Hère we hâve an elastic section for a corset, the elasticity being 
secured by spiral springs transversely set into the material of which 
the section is made, and this section extending from the top to the 
bottom of the corset, either at the back or front or both. 

In the American patent granted February 1, 1876, to Mary J. C. 
Van Nostrand, a corset is shown with elastic sections at the sides, 
extending from under the arms to the bips or bottom of the corsets, 
this section being made of elastic webbings, the elastic material be- 
ing presnmably India rubber. The elastic sections of this corset are 
located in the same place, and perform the same function, as those 
shown in the complainant's corset. 

In the English patent to Miller, of December 31, 1866, elastic gus- 
sets suitable for use on boots, stays, and for other purposes are de- 
scribed, where the elastic material used is India-rubber strips run con- 
tinuously back and forth in tubes formed in the cloth. The patentées 
say: 

"According to our invention, we secure the vulcanized India-rubber springs 
between two pièces of woven fabric, leather, or other material by stitching 
with the sewing-machines, — the stitches running in parallel Unes, and pass- 
ing through the two pièces of fabric or material, between the India-rubber 
springs, — and the springs, in place of being each a separate pièce, are in one 
pièce. The length of vulcanized India-rubber oord at the end of each trav- 
erse across the gusset being turned around, and caused to return parallel to 
itself , thus the liability of the India rubber to slip and work out of the gusset is 
much reduced. When gussets made in this manner are woiked into boots or 
other articles, the stitches by whioh they are secured are passed through a mar- 
gin on each side of the gusset, and not through the India-rubber part of the 
gusset, as heretofore. * * * We flrst eut the material, leather, silk, cotton. 
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or any other woven fabric, and the lining, to the size required of the gusset 
when it is flriislied, and for leaving the required inaryin. We then turn over 
■the top edge, and baste or tack it down to the lining. We then commence to 
stitch, with a sewing-machine, a séries of rows in parallel Unes transversely 
across the gusset; the stitching passing through the two materials, commencing 
at the top, and so on fromrow to row.until the whole of the gusset is stitched. 
The distance between the rows of stitching wUl dépend on the thickness of 
the India-rubber thread to be inserted." 

They then describe the manner in which they pucker the eloth and 
a machine for doing puckering, and proceed: 

"We then insert with the bodkin or needle the thread or strand of India 
rubber, which is in one length. We commence at the top cavity to insert the 
India-rubber thread or cord, and follow back in the next row or cavity, caus- 
ing it to return parallel to itself, and so on, the same from row to row, until 
the whole of the cavities are filled with India rubber. We then pull hack 
the tnargin, that is left as large as required, and taok it down with an ordi- 
nary needle, and the gusset is readyfor use," 

There can be no doubfc that there is deseribed in this patent a gus- 
set with non-elastic margins, edges, or ends, and the only conceivable 
différence between this device and the elastio sections in the com- 
plainants' corset patent is that an India-rubber spring is used instead 
of a métal spiral spring, and the springs in this English patent are 
not grouped. This patent seems to fully instruct any person how to 
make a section like the section shown in the complainants' corset pat- 
ent with India-rubber springs. It does not seem to me that there is 
any patentable différence between the gussets deseribed in the English 
patent of Miller and the sections in the complainants' corset patent. 
The substitution of one material for another is not a patentable dif- 
férence, even where a superior article is produced by such substitu- 
tion. Hotchkiss V. Greenwood, 11 How. 248 ; Hicks v. Kelsey, 18 Wall. 
670 ; Terhune v. Phillips, 99 U. S. 593. 

In the corset patent the patentée gives his reasons for grouping the 
springs. He says: 

"The springs are arranged in groups as shown. • • * Thenumberof 
springs composing the gioup will vary according to location, so as to givethe 
requisite stifEness and eJasticity. Thus at the top and bottom of the elastic 
side sections the groups of springs should not be made so stifE as at the waist. 
It is essential, also, that tliese springs be arranged in groups, since, if placed 
contiguous throughout the elastic sections, the corset would be much too heavy 
and expensive, and such sections would be too stiflf at some points, and not 
Btiff enough at others." 

Hère is a mère mechanical reason for grouping thèse springs, 
clearly applicable to the change of material and the use to which the 
gusset or section is applied. Were a good mechanic to attempt to 
apply the Miller gusset or gore to a corset, in the manner shown in 
the complainants' corset patent, where an unequal degree of elastieity 
is required at différent points, there can be no doiibt that ne wouia 
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provide for that inequality of elasticity by placing his rubber springs 
doser together or further apart, which would net reqnire inventive 
ability, but mère mechanical skill or adaptation. With the art of 
corset-making so far developed in the direction of complainants' de- 
vice, as is shown by the elastic sections of Mills and Van Nostrand, 
and with the Miller section showing continuons springs andnon-elas- 
tic margins,it would seem that ail complainant did in his corset patent 
was fully anticipated in the older art. The substitution of wire for 
rubber makes the Miller gusset in ail respects an elastic section, such 
as is shown in complainants' corset, except.that the springs are not 
grouped, and this is not a patentable différence, as the only advan- 
tage of the grouping is to make the section less rigid at some points 
than at others. 

As to complainants' gusset or gore patent, it seems to me that ail 
the éléments of this patent are found in the English patent, (the 
Miller,) just considered. The only différence is the material of the 
springs, and that, I hâve already said in the discussion of the first 
patent, is not a patentable différence. Miller's patent shows a gus- 
set with tubes, into which the springs are inserted, and upon which 
the cloth or gusset material is puckered, and margins for attaehing 
the gusset to the garment where it is to be used or applied. The old 
Mills patent of 1815 showed a gusset with métal springs inserted in 
tubes, and the cloth puckered over those tubes, so as to provide for 
the expansion. But the patent did not expressly provide for a plain 
or a non-elastic margin, and ail that Miller did in 1866, over Milla 
in 1815, was to put a non-elastic margin upon the Mills gusset; and 
ail that Florsheim did was to substitute métal springs in place of 
the rubber springs shown in the Miller patent. This cannot amount 
to invention in the then state of the art. Coiled wire springs for a 
gusset or gore were old, and gussets with non-elastic margins were 
old, and well known long before Florsheim applied for his patent; 
and the proof shows that he examined the Miller patent before he 
applied for the patent now under considération, so that he must hâve 
known that the field was already covered before his device was pro- 
duced. 

It is urged on the part of the complainant that the complète de- 
vice as deseribed in each of thèse patents is not found in any one of 
the older devices; but, as I hâve already said, I find enough in the 
Miller patent alone to meet and anticipate both thèse patents. When 
Miller had shown how to make an elastic gusset or section for wear- 
ing apparel with non-elastic margins, there was no invention in ap- 
plying such a gusset or section to a corset, when corsets had already 
been made with elastic sections, although thèse older sections did 
not hâve non-elastic margins, as it did not require invention to put 
Miller's elastic sections into Mills' or Van Nostrand's stays. 

There is a large mass of testimony in the case bearing upon the 
questions involved in the second point of the défense ; but, under the 
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view I take of tlie question of novelty, it is unnecessary for me to eon- 
sider this testimony. 

A decree may be prepared finding the complainants' patent void 
for want of novelty, and dismissing the bill for want of e^uity. 



Adams & Westlake Manuf'g Co. v. Eathbone and others.* 
{Circuit Court, If. D. Illinois. January 11, 1886.) 

1. Patents for Inventions— Depensh of Want of Patbntability. 

It is quite common for those who are appropriatin^ the resuit of another's 
labor or inventive genius to attempt to belittle the device so appropriated, and 
insistthat it required no exercise of the inventive faculty to produce it; but 
where the device went into gênerai use upon the issuing of the patent, and 
marked the point between failure and success, the invention is established. 

2. Samb— Novelty— Oil-Stoves. 

A patent for an oii-stove having the chimneys flxed between two plates, so 
as to make the single structure readily movable as a whole, to facilitate the 
placing of the chimneys over the burner for the purpose of cooking or heat- 
ing, or removingthemfor cleaning, trimming, or fllling the lamp, the oil-pot 
forming the base of the stove, and the chimney being removable, is not an- 
ticipated by a gas and oil-stove having an upper and lower plate, with the oil- 
pot slid in between them. 
8. Samb— Priob Use — Evidence of. 

It is suflScient, to def eat a patent, to show that the device covered by it has 
been in public use or on sale for more than two years prior to the application 
for a patent; but the party asserting such a défense assumes the burden of 
proof, and is bound to sustain it by clear and convincing testimony, 
4. Samk — Insiipficibnt Evidence of Pkiob Use. 

Proof as to the use of alleged prior devices, resting whoUy in the recollec- 
tion of persons who claimed to hâve seen or used them about SO years before, 
and where none of such devices were produced, is too unreliable to f orm a 
aafe basis for judicial action. 
6. Samb— Abandoned Expebiments. 

Where it was not shown that more than one of each of the alleged prior 

devices was ever made, and thèse were not produced, but were testifled to 

f rom memory 20 years af ter, held, that thèse instances of use were to be prop- 

erly classifled as abandoned experiments. 

6. Same— Mitchbll Patent, No. 96,349, of October 36, 1889— Kebosenb Stoves. 

The flrst claim of this patent is infringed by oil-stoves having top and bot- 
tom plates with chimneys held between them; and although such stoves bave 
a drum or casing surrounding the chimneys, this is a mère addition, and does 
"not change the combination covered by this claim. 
1. Same. 

The second claim of this patent, in view of the prior state of the art, must 
be limited to projections cast or raised upon or as a part of the surface of the 
plate for holding the cooking utensils, and such claim was not infringed by 
the oil-stoves of défendants involved in this suit. 

In Equity. 

Coburn é Thacher, for complainant. 
Offield, Towle & Phelps and M. D. Leggett, for defendanta. 
Blojdgett, J. This is a bill to restrain the alleged infringement 
of letters patent No. 96,249, granted to E. B. Mitchell, October 26, 

'Keported by Charles C. Linthicum, Esq., of the Ohioago bar. 
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1869, for "an improvement in kérosène stoves," and for an account- 
ing. The chief feature of tlie invention covered by this patent con- 
siste in holding the chimneys between upper and lower plates, so that 
the lower plate rests direetly over the burners, and in fact, as a gên- 
erai rule in construction, contains the cônes of the burners of the 
kérosène lamps, while the upper plate furnishes facilities for holding 
thé cooking utensils. The upper plate also contains projections ex- 
tending upward, which sustain the cooking vessels above the tops of 
the chimneys, so as to allow the heated air and products of combus- 
tion to pass out from under the cooking vessel without obstruction. 
The patent contains four claims, but onlythe first two are in contro- 
versy in this case, which are as foUows : 

"(1) The combination of the chimneys, J, and the plates, D and K, wheu 
constructed and arrangea in a kérosène stove, substantially as and for the 
purposes specifled and shown. (2) The projections, 0, on the upper surface 
of the plate, K, in combination with the chimneys, J, in a kérosène stove, 
when constructed and arrangea substantially as and for the purposes speo- 
ifled." 

In the spécifications and drawings, the plate, D, is the bottom or 
lower plate of the chimney section, as it is called, and the plate, K, 
is the upper plate or top of the section. 

The défenses relied upon are: (1) That the patent sued upon 
shows no proper subject-matter of invention or patentability; (2) 
that the patent is void for want of novelty; (3) that the device cov- 
ered by the patent had been in public use for such time before the 
patent was applied for as to make the patent void; (4) that the de- 
fendants do not infringe. 

As to the first défense. It is quite common for those who are ap- 
propriating the résulte of another's labor or inventive genius to at- 
tempt to belittle the device so appropriated, and insist that it required 
no exercise of the inventive faculty to produce it; but when we con- 
sider the state of the art at the time this inventor entered the field, 
as shown by the proofs in this case, it is quite évident that no one had 
hit upon the Mitchell idea of fastening the chimneys between the two 
plates, and utilizing the upper plate as a stand on which the cooking 
utensils were to be placed; and when the Mitehell patent had in- 
structed the world as to the especial adaptation of this arrangement 
to the purposes of oil-stoves, it seems to hâve gone into gênerai use. 
That it was new when Mitchell entered the field seems to me to be 
abundantly and clearly shown by the proof in this case. That it is 
useful the défendants can hardly be heard to deny so long as they ap- 
propriate and use it in substantially the exact form in which Mitchell 
produced and describes it. It may seem now to hâve been but a 
small matter to hâve fastened the chimneys between thèse two plates, 
but I gather from the proof that doing it marks the point between 
failure and success in this class of devices. 

As to the second point. That the patent is void for want of novelty 
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a very large number of anticipatory devices are put into the record ; 
but, after a careful study of them, I do not lind in the proof anything 
which can be fairly said to exhibit the peculiar form of construction 
shown in this patent. What Mitchell did was to fix his chimney be- 
tween the two plates, so as to make the single structure readily mov- 
able as a whole to facilitate the placing of the chimneys over the 
burner for the purpose of cooking or heating, or removing them for 
cleaning, trimming, or filling the lamp. That he secured a compact 
and readily adjustable apparatus for utilizing coal-oil as a cooking 
fuel is abundantly shown by the proof in this case; and while some 
of the older devices appearing in the testimony show upper and lower 
plates, or top and bottom plates, in none of them do I find anything 
which suggests the Mitchell device, or gives direction how to make 
it. It is a part of our common knowledge that the top and bottom 
plates of the ordinary cooking or box stove had been used for many 
years prior to this patent; but that does nofc, it seems to me, defeat 
the arrangement which Mitchell contrived and applied to a coal-oil 
stove. The différence between this and the McDougal gas and oil 
stove, which is much relied upon by the défense, is that McDougal's 
bottom plate is below the oil-pot, and the oil-pot, when an oil-lamp 
was used, had to be slid into the stove between the upper and lower 
plates, while, in Mitchell's device, the oil-pot forms the base of the 
structure, and the chimneys are removable therefrom. 

The défense as to prior use, for a time sufificient to defeat the pat- 
ent, bas involved the examination of an immense mass of conflicting, 
and what, at first, seemed whoUy irreconcilable, testimony. The in- 
stances of prior use relied upon are the Eogers stove, used at South 
Boston in 1861; the Eobinson stove, used in Boston in 1863; what 
is called "The Condon Exhibit," said to hâve been used at Chicago in 
1865; and the "Stevens & Thorpe Exhibit," said to hâve been pro- 
dueed and brought into use in Chicago in 1866. It is su£&cient, to 
defeat a patent, to show that the device covered by it bas been in 
public use or on sale for more than two years prior to the applica- 
tion for a patent; but the party asserting such a défense assumes the 
burden of proof, and is bound to sustain it by clear and convincing 
testimony. "Prior use must be proved beyond any fair and reason- 
able doubt." CoJJin v. Ogden, 18 Wall. 120; Campbell v. Mayor, etc., 
20 Blatchf. 67; S. C. 9 Fed. Eep. 500; Hawes v. Antisdel, 8 0. G. 
685; American Bell Téléphone Co. y. People's Téléphone Co,, 22 Fed. 
Eep. 309. 

As to the Eogers and Eobinson stoves, the proof rests wholly in the 
recollection of persons who claim to bave seen or used thèse stoves 
about 20 years before they testified. They do not produce the stoves, 
nor show that more than one of each kind was ever made; so that, 
aside from the unsatisfactory nature of testimony restiug in the "slip- 
pery memory of men" for 20 years or over, thèse instances of use 
may properly be classed as abandoned experiments. At ali events, 
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such testimony seems to me too unreliable to fonn a safe basis for 
judicial action. The time fixed by the testimony as to tlie use of 
thèse Eogers and Eobinson stoves was in the very infancy of the ef- 
forts to utilize coal-oil as a cooking fuel, and it seems to me improb- 
able that a man who had made a stove so nearly perfect, and adapted 
to meet a want which the inventors of that day were endeavoring to 
supply, would bave stopped with the production of a single stove* 
Espeeially is this applicable to Eobinson, who says in his testimony 
that he is an expérimenter and inventor in the field of oil stoves and 
heaters. 

The "Condon" and "Stevens & Thorpe" stoves are involved in a 
much larger and more contradictory mass of testimony than the two 
just considered, and the question is, does the proof in regard to thèse 
show a public use or sale of either of thèse stoves for more than two 
years before the Mitchell patent was applied for? 

First, as to the Condon stove. Michael Condon testifies, in sub- 
stance, that he was foreman in the jobbing department of Cross, Dane 
& Westlake's factory, in Chicago, in 1865 ; that W. B. Billings was 
there experimenting with oil-stoves; and that, under Billings' direc- 
tion, he constructed a chimney section for an oil-stove like Bxhibit 
Condon, and that subsequently, and during the year 1865, he made 
chimney sections with cast-iron top and bottom plates holding the 
chimneys between them by a rod like the defendant's Exhibit Thorpe 
& Stevens Stove ; and the testimony of Condon is to some extent cor- 
roborated by the testimony of the witnesses Dane, Sargent, Strathern, 
McGuire, and Weinberg. It will be noticed that ail thèse witnesses 
testify only from recolleetion, and the Condon Exhibit is simply pro- 
duced by him from recollection, and is but an illustration of what he 
thinks he remembers having produced under Billings' direction at the 
time mentioned ; and while they «ay in a gênerai way that thèse stoves 
were on exhibition at the Sanitary Fair held in Chicago in June, 1865j 
and were sold there and at the factory, none of them know of any 
sales being made, and none of them ever sold any, and no purchaser 
is produced who bought and used one or more of them; and I think 
the better, and in fact only reasonable, conclusion is that ail that 
Condon did wàs in the way of aiding Billings in his experiments, and 
that no stoves for sale or use were made at Cross, Dane & Westlake's 
factory in 1865 with chimney sections like the Thorpe & Stevens 
Chimney Section Exhibit, or the Condon Exhibit; and my reasons 
for so concluding are, briefly, thèse : Billings was an inventor ot a 
coal-oil stove which was covered by his patent of January 17, 1865, 
and which he called "The Union Oil-stove." In the latter part of 
the winter or early spring of 1865, he made an arrangement with 
Cross, Dane & Westlake to make thèse stoves under a license from 
him, and he had gênerai supervision of the work in the factory on 
those stoves. This was an oil-stove without a chimney, and was 
the stove which Billings exhibited at the Sanitary Fair. At some time 
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after he came there, Billings began experiments with a chimney 
Btove, and fioally, in the fall of the year 1865, he constructed what 
he called his "Tripod Stove," which, as near as I can gather from 
his description, was made with chimneys suspended in what he calls 
a "diaphragm," which was a sheet-metal plate holding the chim- 
neys by the top or upper ends, and this diaphragm was held inside a 
ïing, to which three legs were attached, so as to set the frame or tri- 
pod over the lamp, and bring the chimneys over the burners. That 
Mr. Condon, under Billings' direction, made some expérimental struct- 
ure, and possibly something like the Condon Exhibit, may be true ; 
but I am satisfied they were only mère experiments, for the reason 
that Billings was an inventor. He had already had one stove covered 
by a patent, and Cross, Dane & Westlake were working under a license 
to use that patent by a contract with Billings, and were manufactur- 
ing stoves in accordance with it for sale upon the market; but Bil- 
lings was seeking also an improvement upon what he had already 
done, and the proof shows that in November of the year 1865 he ob- 
tained another patent for an oil-stove with no chimney ; and it is not 
reasonable to suppose that if he had, during the summer of 1865, 
brought his experiments with a chimney stove to a successful resuit, 
or had made chimney sections with top and bottom plates like the 
Condon or Stevens & Thorpe Exhibits, he would not hâve also covered, 
or at least sought to cover, this device by a patent. That Cross, 
Dane & Westlake made, during the early part of the year 1865, a 
large number of the Union oil-stoves is undoubtedly true ; but in the 
light of the testimony, especially that connected with the sale of their 
entire stock of oil-stoves in October, 1865, to the Kérosène Lamp 
Heater Company of New York, I am satisfied that they never made 
for sale any oil-stove like the Stevens & Thorpe Exhibit or the Condon 
Exhibit; but if anything approximating in form or construction to 
either of those exhibits was made by Mr. Condon, under Billings' di- 
rection, they were mère experiments, and were not oonsidered as cora- 
pleted, nor put into use. And this conclusion is confirmed by the 
fact that, in the large stock of oil-stoves and fixtures sold and deliv- 
ered by Cross, Dane & Westlake to the Kérosène Lamp Heater Com- 
pany, no device like the Thorp & Stevens Chimney or the Condon 
Exhibit or the Tripod Stoves werefound, which justifies me, I think, 
in holding that whatever devices in the direction of a chimney stove 
were made in the year 1865 at Cross, Dane & Westlake's, were taken 
possession of and retained by Billings as his spécial property, and 
considered by him as mère experiments, and were not considered a 
part of the manufactures of the firm. 

I bave no reason to assume that Dane, Condon, and the other wit- 
nesses who testified as to what was done in 1865 bave inlention- 
ally testified falsely as to the facts stated in their dépositions. I 
think they are mistaken as to the time when they first saw the chim- 
ney sections with top and bottom plates holding chimneys between 
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them. The subject of improvements in oil-stoves was undoubtedly 
a topic of interested discussion among the workmea in the shop where 
80 much of that kind of work had been done as was done at Cross, 
Dane & Westlake's in the spring and summer of 1865, and when the 
Stevens & Thorpe chimney section was produced at a later date, they 
probably saw it; and as thèse men knew Stevens, and were natu- 
rally interested to examine and remember what he had accomplished, 
they hâve by the lapse of time become confused as to dates. Billinga 
states unequivocally that he never saw a chimney section like the 
Stevens & Thorpe Exhibit until it was ahown him by Stevens in 1866 ; 
and when we bear in mind that he was, of ail thèse witnesses, the 
one most interested in improvements in this class of devices, I think 
his recollection is much more reliable than that of Condon and Dane 
as to when such chimney sections were first seen in Cross, Dane & 
Westlake's shop. It is no reflection on thèse men's truthfulnesa 
when I say I am satisfied they did not see a chimney section like the 
Thorpe & Stevens Exhibit until after Stevens had made one in the 
fall of 1866 or spring of 1867, as it is so easy for men to be mis- 
taken as to dates. Inventors like Billings are not in the habit of con- 
ceding to others devices which they themselves originate, and it is 
absurd to assume that if Billings had produced a chimney section 
like the Stevens & Thorpe Exhibit, in 1865, he would hâve conceded 
it to be Stevens' invention, as he does in his testimony. The most 
that Billings says he did was to produce a Tripod stove, and he laya 
no claim to the "Stevens & Thorpe" chimney section, but says di- 
rectly and expressly that Stevens did that. 

I now come to consider the testimony relating to what was done 
by Stevens & Thorpe and Parke in the way of producing an oil-stove, 
substantially like that covered by Mitchell's patent, prior to August, 
1867. It appears from the proof that the relation between Billings 
and Cross, Dane & Westlake, in the construction of oil-stoves, closed 
in the fall of 1865, when the latter firm sold out their stock of oil- 
stoves to the Kérosène Lamp Heater Company; but, for more than 
a year afterwards, Billings seems to hâve been actively engaged in 
some other shop or place of business in selling rights to use his pat- 
ents, and in making improvements upon oil-stoves. At some time, 
apparently after he closed his connection with Cross, Dane & West- 
lake, he entered into some contract or relation with James H. Thorpe 
and a Mr. Parke, the son-in-law of Thorpe, by which Thorpe and 
Parke were to sell territorial rights to make, sell, and use oil-stoves 
under Billings' patents; and I think it is fairly deducible from the 
évidence that the idea of adding a chimney to the Billings devioe 
was acted upon either by Billings himself, or by him and Thorpe and 
Parke together, and in the fall of 1866 this purpose took a practical 
shape by the employment of Stevens, who was then working at Bald- 
win's shop at 210 Lake street, to make some chimney sections. I 
think there can be no doubt from the proof that Stevens did some 
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work on this device in August or September, 1866, while at Bald- 
win's, and that their expérimente in that direction were continued in 
the spring of 1867, after Stevens had gone into the employment of 
B. L. & 0. S. Chamberlain; and tlie resuit of what waa done by 
Stevens under the direction of Billings, Thorpe, and Parke in the fall 
of 1866, and the spring and summer of 1867, was the production of 
a stove substantially like the Stevens & Thorpe Exhibit. Billings 
says that he sold out his entire interest in his patent and the oil- 
stove business in the spring of 1867, and I think it may be assumed 
from the proof that the idea of inclosing the chimneys in a drum, and 
lilling the drum with plaster of paris, was quite fully worked out and 
put in a practical form in the early summer of 1867; for in June, 
1867, an order vras given the firm of Ingalls, Sylla & Perkins, of Bl- 
gin, for a lot of castings for what would seem to be about 100 com- 
pleted stoves of the style shown as the Seymour Exhibit ; and about 
the tenth of September, 1867, Thorpe appeared at the Scott county 
fair held at Davenport, lowa, with two stoves, one like the Seymour 
Exhibit and one like the Butler Exhibit, and thèse stoves were used 
and exhibited by Thorpe at this fair, and afterwards used by Sey- 
mour in Davenport. My conclusion from the testimony of Stevens 
is that he made no stoves to be put on the market and sold by Thorpe 
and Parke or by Billings, but that the object was to get up a stove 
which would enable them to sell territorial rights under the Billings 
patents, and perhaps under other patents which they contemplated 
obtaining. Stevens says repeatedly, in the course of his testimony, 
that the parties were experimenting ; for instance, at page 125, vol. 
1, Çefendant's Eecord, he says: 

"The stoves made, varied in construction at différent tiraes ; in other words, 
we were experimenting a part of the time. O. Q. 59. Who do you mean by 
• we ' ? A. I refer to Billings, Thorpe, Parke, and myself ; more especially to 
Thorpe and myself." 

It seems quite palpable to me, from the évidence of Mr. Stevens, 
that bimself, Thorpe, and Parke were at work, through the summer 
of 1867, getting up an elaborate stove like the Seymour Exhibit, not 
for the purpose of putting it on sale as a common article of merchan- 
dise, but as an illustration or sample stove for the purpose of ena- 
bling them to sell territorial rights. What they wanted, and were 
evidently seeking to obtain, was an attractive oil-stove that would, at 
least, appear to be useful and practioable, and which would make 
their patent salable. 

There is no proof in the record showing, or pretending to show, that 
Billings, Stevens, Thorpe, or Parke sold a stove, or had one in pub- 
lic use, like the Seymour or Butler Exhibits, during the spring or 
summer of 1867. I conclude from the proof that the first public ex- 
hibition they made of this stove was at the Davenport fair, in Sep- 
tember, 1867. The case as made in the proofs is to my mind a clear 
one of différent inventors, working contemporaneously at the same de- 
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vice, and arriving at substantially the same résulta at nearly the same 
time. Mitchell testifies that he had his device fuUy perfected, as 
covered by his patent, in tbé^spring of 18G7, having begun his experi- 
ments in the spring or early part of 1865, but was too poor to apply 
at that time for his patent, and did not do so until August, 1869. 
Stevens, Thorpe, and Parke, perhaps, with some suggestions from Bil. 
lings, began in the same line of expérimenta in the fall of 1866, and 
got their stove out ready to place before the public in the month of 
September, 1867; but, as already said, I find no proof in the record 
that they put their device, as shown in the Seymour and Butler Ex- 
hibits, into public use or on sale, or that they can be said to bave 
brought their experiments to a successful resuit, until the month of 
September, 1867, at which time Mitchell had applied for his patent. 
Thorpe and Parke did not intend to go into the manufacture or sale 
of oil-stoves. Ail they wanted was a few stoves to exhibit to help 
them eell rights, and hence it is not probable that they would offer 
stoves for sale, except in exploiting their patents, and in copnection 
with efforts to sell territorial rights. Thorpe is described in the évi- 
dence as a dealer in patent-rights, and it was undoubtedly to aid him 
în this business, and not as a manufacturer or vendor of oil-stoves, 
that the stoves made by Stevens were got up. Therefore, while, as 
I hâve said, the testimony is unusually conflicting and contradictory, 
ï hâve had no dii35culty, after a careful study and analysis of it, in 
finding that the proof does not defeat this patent by showing that the 
device covered by it was in public use and on sale for more than two 
years before the Mitchell patent was applied for. 

As to the question of infringement. There can be no doubt from 
a mère inspection of the defendant's stoves, which are stipulated in 
the case as exhibits, that they hâve the construction called for and 
covered by the first claim of the Mitchell patent. They hâve the top 
and bottom plates, with the chimneys held between them. Although 
they also hâve a drum or casing surrounding the chimney, that is a 
mère addition, and does not change the combination shown in Mitch- 
ell's patent. 

I think the proof shows that devices for holding cooking utensils 
above the tops of the chimneys had been in use before the commence- 
ment of Mitchéll's experiments in 1865, and I must therefore hold 
that the second claim of the patent for projections, 0, on the upper 
surface of the plate, K, must be limited to projections cast or raised 
upon the surface of the plate, K, or cast as a part of the upper plate 
itself ; and within this limitation I think that, under the proof, thia 
claim may be sustained; and none of the defendant's stoves show the 
use of thèse projections constructed and applied substantially as de- 
scribed in the patent. I therefore find that the patent is valid, and 
that the défendants infringe the first claim thereof, and that com- 
plainant is entitled to an accounting for proûts and damages. 
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Adams & Westlake Manuf'q Co. ». Exoelsiob Oil-Stove Manof'o 

Co.» 

{CUrcuît Court, N. D. Minois. January 11, 1886. 

1. Patents poe Inventions— Mitchbll Patent, No. 96,349, or Octobee 26, 

1869— Kebosbne Stovbs. 

This patent sustained, following Adams <ê Westlake Manufg Go. v. liaih- 
bone, anle, 263, and défendants held to bave infringed the flrst and second 
daims. 

2. Samb— Adams Patent, No. 321,306. or Notembee 4, 1879— Oil-Stoves. 

The third claim of tbis patent sustained, and f ound to bave been infringed 
by défendants. 
8. Samb— Adams Patent, No. 330,850, of August 10, 1880— Oil-Stotes. 

Défendant having used tbe same device as sbown in patent No. 85,373, of 
December 20, 1868, to A. H. Emery, tbey do not infringe tbe' second claim of 
tbe Adams patent. 

In Equity. 

Coburn é Thacher, for complainant. 

Offield, Towle é Pkelps and M. D. Leggett, for défendants. 

BiiODGETT, J. The plaintiff, by this bill, eeeks an accounting and 
injunction for an alleged infringement of patent No. 96,249, granted 
to E. B. Mitchell, October 26, 1869, for "an improvement in kérosène 
stoves," and patent No. 221,206, granted November 4, 1879, and pat- 
ent No. 230,850, granted August 10, 1880, both to J. McGregor Adams 
for improvements in oil-stoves. 

What I bave said in the preceding case of Complainant v. John F. 
Rathbone, in regard to the first-named patent, makes it unnecessary 
to furtber discuss that patent in connection witb this case, as the in> 
fringement is clearly shown in this case, both as to the first and sec- 
ond claims of that patent, under the view which I bave taken of that 
patent in the former case, as défendants in Ihis case use, not only 
the upper and lower plates and chimneys covered by the first claim, 
but tbey also use the projections cast upon the upper plate for the 
purpose of supporting the cooking utensil above the tops of the chim- 
neys. 

As to the last-named patents, infringement is charged as to the 
third claim of patent 221,206, and the second claim of patent No. 
230,850. Patent No. 221,206 has référence to the oil-pot or oil rés- 
ervoir of a kérosène stove, and shows what is called a "Supplement- 
ary Plate" extending over the upper surface of the oil réservoir, and 
resting upon a bead or ridge raised upon the upper surface of the up- 
per plate of the oil-pot, held in place by a thumb-screw which fastens 
this plate firmly to the upper plate of the réservoir, which supple- 
mentary or auxiliary plate carries the wick tubes. The language of 
the third claim is as follows : 

"An oil réservoir. A, provided with a projecting top, in combination witb 
a loose supplementary plate, D, to wbich the wick-tubea are attached, and a 

1 Eeported by Charles C. Linthieum, Esq., of the Chicago bar. 
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thnmb-sciew, D', by which the plate is secured to the topof the oil réservoir, 
substantially as described." 

Patent No. 230,259 is for a safety deviee, in connection with the 
cil-pot, by constructing the fiUing tube with wire-gauze or perforated 
sheet-metal, so that if the oil or vapors inside of the filling tube takes 
fire, it will not communicate the fire to the body of the oil in the rés- 
ervoir, and this filling tube is also provided with a tubular stopper, 
B', across which is a diaphragm of perforated métal or wire-gauze, 
which would allow the escape of the volatile gases from the filling 
tube; the language of the second claim being: 

"A tubular stopper, B', fltted to the filling apperture, and provided with a 
perforated diaphragm, N, in combination with the perforated safety tube, h, 
substantially as and for the purposes specified." 

An inspection of the defendant's stove, as shown in the proof, shows 
an auxiliary or supplementary plate over the oil réservoir in connec- 
tion with each wick-tube; thèse plates performing for each wick-tube, 
and the réservoir over which the several wick-tubes are placed, pre- 
cisely the same office as is performed by the larger plates, D, in the 
complainant's patent; and I bave no difficiilty in concluding, from 
an inspection alone, that the defendant's stove infringes this claim of 
the Adams patent of 1879; and, although the novelty of this patent 
is questioned in the pleadings, and some proof of anticipatory devices 
is put in the record, I do not find anything which anticipâtes or should 
defeat the Adams patent for this supplementary plate, D. I there- 
fore find that the défendant infringes the third claim of the patent of 
1879. 

But the proof shows in a patent, granted December 20, 1868, to A. 
H. Emery, a stopper to a filling tube, with, so far as I am able to see, 
the same deviee used by défendants; that is, a stopper with one or 
more gauze diaphragms. I therefore find that the deviee covered by 
the second claim of the Adams patent of 1880 is anticipated by the 
Emery patent, and that the Adams patent of 1880 is void for want 
of novelty as to the second claim. 

The finding will therefore be that the défendant infringes the first 
and second claim of the Mitchell patent of 1869, and the third claim 
of the Adams patent of 1879, but does not infringe the Adams pat< 
ent of 1880. 
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Phœnix Castee Co. v. Spiegel and others.* 

TucKER and others v. Ogboen and others. 

(Gircuit Court, D. Indiana. January 38, 1886.) 

1. Patents ron Inventions — Construction of Ci-aim:. 

The combination covered by the patent in question accomplished no new 
resuit in mechanics, and diiïered from pr viens linown combinations only in 
the construction of one or two of the parts, whereby, perhaps, a better but 
certainly net a différent kind of resuit was accomplished than had been bef ore 
effected. Held, that the patent must be limited to thèse détails of construc- 
tion. 

2. Samb. 

When an applicant for a patent acquiesces in the décision of the patent- 
offlce, that the noveltj; of his device consists merely in an improved construc- 
tion of détails, the claim cannot, by a libéral construction, be made to include 
anything else. 

In Chancery. 

C. P. Jacobs, for complainants. 

C. H. Burchard and Parkinsoit é Parkinson, for défendants. 

Woods, J. The action in eaeh of thèse cases is for infringement 
of letters patent No. 190,152, granted May 1, 1877, to Alexander C. 
Martin, for "improvement in furniture casters," the plaintiflFs claim- 
ing title by virtue of certain assignnients of the patent. The in- 
fringement charged against Spiegel & Co. consisted in the possession 
and sale of an article known as the "Yale Caster," made at New 
Haven, Connectieut. The oomplaint against Ogborn and the Rich- 
mond Caster Company, in the other case, is for the manufacture, use, 
and sale of casters made under letters patent No. 273,278, granted 
March 6, 1883, to the Richmond Caster Company, as assignée of Og- 
born. 

Résides disputing the plaintiffs' title to the Martin patent, the de- 
fendants in each case deny infringement, and also the validity of that 
patent. The prior art, also, is shown by référence to numerous ear- 
lier patents, both American and English, wbich it is alleged antici- 
pated the Martin combination entirely; or, at least, in so far as to 
impose upon it a strict construction, limiting it to the particular ar- 
raugement of parts described, and excluding any prêteuse of infringe- 
ment by the défendants. 

After a painstaking considération of the évidence and accompany- 
ing models, the opinions of the experts, and the arguments and briefs 
of counsel, wbich upon both sides bave been quite exhaustive, I am 
compelled to the conclusion in each case that infringement bas not 
been shown, and consequently that the bills must be dismissed. The 
combination of the patent in question accomplished no new resuit in 
mechanics, and diiïered from previous known combinations, designed 

•Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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for the Bame and like purposes, only in the construction of one or 
two of the parts, whereby, perhaps, a better but certainly not a dif- 
férent kind of resuit was accomplished than had been before effected. 
More than this cannot be justly claimed, as it seems to me. Besides, 
it appears that Martin's application for a patent was rejected and 
■withdrawn two or more times; the examiner insisting, upon certain 
références, "that ail applicant's novelty in entire device was expressed 
only by words 'as specified.'" In obédience to this ruling the claim, 
and perhaps the spécifications, was modified, and the patent granted. 
It follows that the patent cannot now, by a libéral construction, be 
made to include anything so denied by the patent-office; and without 
this, the devices of the défendants cannot, I think, be said to in- 
fringe. 

Bill iu each case dismissed. 



YoDEB V. Mills and others. 
(Oireuit Court, E. D. Pennsylvania. October 28, 1885.) 

Patent Law— Inventor has the Mekit, not the Machinist. 

He who conceives the device must hâve the merit thert of, and enjoy the 
profit, not he by whose mechanical skill the conception was, at the iuventoi'a 
request, put into tangible f orm. 

In Equity. 

William A. Redding, for complainant. 

M. Daniel Gonnolly, for respondents. 

McKennan, J. The subject of this suit is a patent to Lorenzo T. 
Yoder for an invention relating to the manufacture of candy, dated 
December 4, 1883, and numbered 289,4-88. The patent contains four 
claim s, but no évidence is produced to show any infringement of the 
first two. The third and fourth claims are the only ones touching 
which there is any contest. They are both for combinations of me- 
chanical devices, and differ only in that to the éléments specified in 
the third claim is added a "cover, A," of peculiar construction; and 
thus the fourth claim is constituted. Nor is there any substantial 
controversy between the parties upon the question of infringement. 
It is clear that the machine made by the défendants is, in every es- 
sential feature, identical with that described in the patent, 

The only contested inquiry in the caseinvolves the right to the in- 
vention itself . AU the évidence exhibited relates to it. Both parties 
claim the merit which the patent apparently accords to the com- 
plainant, and, without discussing the évidence, it is enough for us to 
say that, in view of the decided prépondérance of the proofs, it is 
justly devolved upon him. The conception of the invention belongs 
v.26F.no.4— 18 
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to him, and ail that the défendants contributed was the necessary 
mechanical skill, furnished at his request, to embody it in au opéra - 
tive form. He did not lose the merit which is due to inventive sug- 
gestiveness, and devolve it upon the mechanic whose only funetion 
was to materialize it. Watson v. Bladen, 4 Wash. C. C. 582 ; Blandy 
V. Qriffith, 3 Fish. 609. 

But some doubt may be entertained as to the right of the complain- 
ant to appropriate the combination covered by the fourth claim of 
the patent, treating it as an entirety. The cover, A, which is an 
indispensable constituent of the combination, was not devised by him, 
but was suggested and constructed solely by one of the défendants. 
Whether that claim, then, is enforcible against the défendants we do 
not deem it imperative on ua to décide. We will therefore adjudge 
that the patent is valid in so far as the third claim is involved, that 
an injnnction issue against the infringement of that claim, and that 
the profits or damages accruing from the past infringement thereof 
be ascertained by a master; and a decree will beprepared accordingly. 



WOOSTER V. ThOBNTON.' 

XUvreuîi Court, 8. D. Nm York. January 26, 1886.) 

1. Patents for Inventions — Practice before the Masthr. 

There had been an interlocutory decree declaring a reissued patent valid, 
flnding certain devices to be infringements, and directing an account of profits 
and damages. The défendant ofifered the original patent in évidence, for the 
flrst time, before the master, and insisted that, upon any construction of the 
reissue that would be valid on comparison with the original, défendant did 
not infringe. Held, that this évidence was properly rejected by the master. 

3. Bamb — Dbcrbb as to What is an Infringement Binding on Master and 
Parties. 

A decree as to what is an infringement is conclusive upon the parties and 
upon the master, and extends to everything substantially like the infringement 
decreed against. Thomson v. Wooster, 114 U. S. 104; 8. C. 5 Sup. Ct. Rep. 
788. 

3. Samb— Wetght OF Evidence is a Question for the Master. 

Whare the évidence as to the extent of the infringement was conflicting, and 
sufficient to warrant the master in flnding either way, according to what was 
believed or disbelieved, his conclusions should not be disturbed. Bridgea v. 
Sheldon, 7 Fed. Rep. 17. 

4. Same — LiCENSE Fee. 

An established royalty or license fee is évidence, and not an absolute test, 
of value. 
6. Same— License Fbb Established before Infringement. 

It is for the master to détermine, as a question of fact, whether the value of 
the invention, at the time of the infringement, was equal to the license fee es- 
tablished after the infringement, and the court cannot say, as a matter of law, 
that the license fee should govern. 

In Equity. 
' Reported by Charles C. làntMcum, Esq., of the Chicago bar. 



WOOSTER V. THOENTON. 275 

Frédéric H. Betts, for orator. 

Joseph C. Fraley, for défendant. 

WnEELBE, J. This suit is brought upon reîssued letters patent 
No. 5,180, dated December 10, 1870, and granted to the orator as 
assignée of Alexander Douglass, for an improved folding guide for 
turning in the edges of cloth or other material, preparatory to sew- 
ing, for binding and other purposes. The défendant offered no évi- 
dence and did not appear at the hearing ; the patent had been sev- 
eral times adjudged to be valid; the évidence of the orator showed 
infringement by the défendant; and a decree was entered adjudging 
that the patent was valid, that the défendant had infringed, and that 
an account be taken by a master appointed of the profits and dam- 
ages due to the infringement. The original patent was not put in 
évidence for the hearing in chief. The défendant offered it in évi- 
dence before the master, for the purpose of showing that there was 
no infringement of the reissue upon any construction of it that would 
be valid on comparison with the original. The master rejected thia 
évidence, and took an account of the damages due to the extent of 
what was shown by the orator's évidence in chief, and adjudged by the 
decree, to be an infringement. 

The most important question now arising is as to the propriety of 
this ruling by the master, raised by exceptions to his report. The 
later décisions upon reissued patents are relied upon largely in sup- 
port of thèse exceptions. Wooster v. Handy, 21 Fed. Eep. 51 ; Spill 
y. Celluloïd Manuf'g Co., Id. 631 ; American Diamond Drill Co. v. 
Sullivan Machine Co., Id. 74; American Diamond Rock-boring Co. v. 
Gilson, 2é Fed. Eep. 374. The question hère is, however, différent 
from the one in any of those cases, or in any similar cases which bave 
been noticed. In those cases the interlocutory decrees were made on 
comparison of the reissued patents with the originals, upon the ap- 
plication of the principles of law bearing upon that subject, as they 
were understood at the time. Before final decrees were made that 
understanding was changed by the later décisions of the suprême court, 
and the final decrees were adapted to the later view. This interloc- 
utory decree was made before that change, but the change would 
not affect the decree as it was made on the case presented. There 
was nothing in the case touching the validity of the reissue, to be 
considered. The reissue was granted to the orator, and would stand 
valid until overthrown by compétent proof. The interlocutory decree 
was right when made, and is right now, both as to validity of the 
patent and as to infringement, as the case is now made to appear and 
is understood. The argument is that the question is one of infringe- 
ment, and that such questions are always open before the master. 
But the decree as to the fact of infringement, and that what was ad- 
judged to be an infringement is an infringement, is as conclusive 
upon the parties and upon the master as it is with référence to any- 
thing else covered by it. Thomson v. Wooster, 114 U. S. 104; S. G. 



276 FEDERAL KEPOETEK. 

5 Sup. et. Rep. 788. This extends to everything that is substantially 
like the infringement decreed against for which the défendant is re- 
sponsible. If there was something claimed to be an infringement 
which had not been passed upon by the decree, then the question con- 
cerning that woald be open before the master to be passed upon by 
him. Hère there was nothing before the master that was substan- 
tially différent from the device covered by the decree. The question 
whether thèse things were infringements or not could not be passed 
upon by the master without reviewing the decree in that respect. 
This was not within his province, and his décision that he would not 
enter upon it appears to be correct. 

The évidence as to the èxtent of the infringement was quite con- 
flicting. It was sufficient to warrant a finding either way, according 
to what should be believed and disbelieved. The question of belief 
or disbelief was for the master, and no reason for disturbing his con- 
clusions is made apparent. Bridges v. Sheldon, 18 Blatchf. 295; S. 
C. 7 Fed. Eep. 17. 

There was infringement before any license fee or royalty had been 
established. The orator insists that the amount of the license fee 
should be applied as a rule of damages to that infringement, as it 
does not appear but that the value was the same then as afterwards. 
The master has found the profits of that infringement to the defend- 
ant's firm, and has not found damages otherwise. It is understood 
that an established royalty or license fee is évidence, and not an ab- 
solute test, of value. Whether the situation was such that the value 
was equal to the license fee before the latter became established, was 
a question of fact for the master. The weight of the évidence was 
for him. The court cannot say, as a matter of law, that the license 
fee, which did not become established until afterwards, should gov- 
ern. Suffolk Co. v. liayden, 3 Wall. 315; Packet Co. v. Sickles, 19 
Wall. 611; Birdsall v. Goolidge, 93 U. S. 64. As the master has 
not found any damages for that infringement beyond the profits, it 
does not appear that anything more than the profits can be allowed. 

Thèse considérations dispose of ail the exceptions. Exceptions 
overruled, report accepted, and confirmed, and decree to be entered 
aocordingly. 



AENHBIM V. FMSTEB. 277 

•Arnheim V. FiNSTEE and others.' 
{Circuit Court, 8. B. New ï'ork. February 1, 1886.) 

1. Patents tob Inventions — Voie Rbissub. 

Where the application for the reissue was filed one year, nine montha, and 
ten days from the date of the original, during which period articles which 
would infrlnge the claims of the reissue, but net of the original, were made 
and put upon the market by others, and where the inadvertance, accident, 
or mistake in the original, if any existed, was easily discernible, the reissue 
is void. 
3. Samb— AcQtriEscBNCE BT Applicant in Rbjbction bt Patent-Office. 

Where a claim is rejectedby the patent-office, and the rejection is acquiesced 
in by the applicant, he cannot afterwards secure such claim in a reissue, on 
the ground of inadvertence, accident, or mistalie. 

In Equity. 

Frédéric H. Betts and C. Wyllys Betts, for complaînant. 

Gilbert M. Plympton, for défendants. 

CoxE, J. The complainant is the owner ot letters patent granted 
to Marcus Marks for an improvement in caps. The original patent, 
No. 166,396, is dated August 3, 1875. It was reissued July 24, 1877, 
in two divisions, A and B, Nos. 7,807 and 7,808. The application 
for the reissue was iiled May 14, 1877, one year, nine months, and 
ten days from the date of the original. Division B of the reissue is 
alone to be considered. Division A is substantially a reproduction of 
the original patent. 

The description is as follows. The words in brackets are not in* 
the original patent; the words in italics are not in the reissue. 

"Be it known that I, Marcus Marks, of the city, county, and state of îfew 
York, hâve invented a new and useful improvement in caps, which improve- 
ment is fully set forth in the following spécification, référence being had to 
theaccompanyingdrawing, in which Figure 1 représenta a sideview when the 
fswinging] ear and neck protector is pulled down. Fig. 2 is a vertical cen- 
tral section when the ear and neck protector is up. Similar letters indicate 
corresponding parts. 

"This invention consista in an ear and neck protector, connected to the 
back part of the crown of a hat or cap by a tape, [or cloth,] and to the sides 
[or near the front of the hat or cap] byloops and buttons, or other équivalent 
fastenings, in such a manner that, whenever it may be désirable, said pro- 
tector can be drawn down to cover the ears and neck of the person wearing 
the cap, and when no such protection is needed said protector can be raised, 
when it serves to impart to a cap a flnished appearance. 

"In the drawing, the letter. A, désignâtes a cap, to the rear part of whicli 
is attached my ear and neck protector, B. The protector is held in place by 
a tape, [or cloth.J a, in its middle, [at the back,] and by loops. 6, which are 
fastened to its ends, and catch over outtona, c, seciired to the body or crown 
of the cap, [at the sides or near the front,] said fastenings being so constructed 
that the protector swings up and down as far as the tape, [or cloth,] a, will 
allow; the buttons, c, forming the centers on which the swinging motion 
takes place. It is obvious that, for loops and button, other devices may be 

'Reponcd by Charles C. Linthicum, Esq., of the Chicago bar. 
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substituted witbout deviating from my invention. My cap îs ornamented 
in front hy a iand, C; and ^ the protector, B, is raised, itforms a similar 
band on the baok part ofthe cap, and theréby aflnished appearance is im- 
parted to the article. 

"In cold or inclement weather, the person wearing my cap can draw down 
the protector, B, to the position shown in Fig. 1. In this position the lower 
edge of said protector hugs the neck of the person wearing my cap, with a 
close fit, and at the same time the ears of said person are covered, so that 
those parts are fully proteeted against cold air, wind, rain, or snow. Mycap 
is exceedingly simple in its construction. It can be made and sold at a low 
cost, and it is of great conveuience, particularly to persons compelled to spend 
much of their time in the open air." 

The claim of the original and the elaims of the reissue No. 7,808 
(Division B) are placed below side by side. 

OKIGINAL. T.EISSUE. 

"As a new article of manufacture, "(1) As a new article of manufact- 
the head-covering consisting of the ure, the head-covering, A, with a 
crown or body. A, band, C, ear and swinging ear and neck protector, B, 
neck protector, B, tape, a, and fast- attached near the front by buttons 
enings, b, o; said protector being ar- and loops, or other équivalent devices, 
ranged upon the exterior of the arti- upon which the neck protector swing» 
cle, substantially as described, and as an axis, and attached at the rear 
adapted to move up and down there- by a tape or cloth, which prevents 
on." the upper edge of the protector from 

swinging below the lower edge of the 
hat or cap; the said several parts be- 
ing constructed and combined sub- 
stantially as described. 

"(2) The swinging or sliding neck 
protector, B, constructed substan- 
tially as described, so as to swing or 
slide on fastenings at the sides or near 
the front of the cap. 

" (3) The swinging or sliding neck 
protector, B, constructed substan- 
tially as described, so as to swing or 
slide on fastenings at the sides or near 
the front of the cap, and connected 
with the cap at the back by a tape or 
cloth, to prevent it from swinging or 
sliding below the lower edge of the 
hat or cap. " 

The first daim of the reissue îs alone in controversy. It will be 
observed that, in the original description, the ear and neck protector 
was held in place by a pièce of tape attached to the middle of the pro- 
tector. In the reissue, by substituting the words "at the back" for 
the words "in its middle," and adding the words "or cloth," the in- 
venter covers every method of fastening the protector to the cap by 
means of cloth, even though it be an interlining extending the entire 
length of the protector. In the original, the band, C, was described 
and claimed as one of the component parts of the cornbination. AU 
référence to it bas been expunged from this reissue. It is, hbwever, 
described and claimed with great particularity in division A; a fact 
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hardly consistent with the contention that the band, C, was no part 
of the invention, and was inserted in the claim through "inadvertence, 
accident, or mistake." There are other changes, but they are less 
signiiicant. The proot also shows that between the dates of the orig- 
inal and the reissue, caps similar to the défendants' cap were put 
upon the market in large quantities. Thèse caps infringe the claims 
of the reissue, but not of the original. 

In June, 1885, a motion having been made for an injunction, Judge 
Whbbler, upon substantially the same record now before the court, 
following Mahn v. Harwood, 112 U. S. 354, S. C. 5 Sup. Ct. Eep. 174, 
intimated that the reissue was invalid, for the reason that the claim 
originally presented, for a combination without the band, C, was re- 
jected, and, the rejection being acquiesced in, the broad claim waa 
surrendered to the public. The mistake, if any, lay between the in- 
ventor and bis solicitor in not taking an appeal, and was not the mis- 
take contemplated by the statute. Arnheim v. Finster, 24 Fed. Eep. 
276. That the court would then hâve decided the reissue invalid, 
had itbeen necessary for the purposes of the motion, is beyond cavil. 
Such a décision would, it is thougbt, hâve been in entire harmony 
with the adjudications of the suprême court since January, 1882. 

That the reissue is broadened is too clear for controversy. It was 
broadened with full knowledge, on the part of the inventer, that, after 
bis patent had been issned, caps in large numbers had been put upon 
the market having an improved swinging protector which did not in- 
fringe his patent. His solicitor, to whom he had given a full and 
ample power of attorney to represent him in ail mattera before the 
commissioner, knew that the broad claim had been rejeoted, and the 
claim incl uding the band, C, allowed. No appeal was taken. No mur- 
mur of disapprobation for nearly two years was heard. Upon what 
theory, therefore, can this reissue be upheld? Every argument in 
its favor is met and answered by some controUing authority. At 
every turn the complainant is confront^d by a décision of the suprême 
court. It is said that there was a mistake in not allowing the broad 
claim ; but the proof shows that the matter was clearly understood, 
and the ruling of the examiner, including the band, C, acquiesced in 
by the solicitor. "Under such circumstances, the rejection of the 
claim can in no just sensé be regarded as a matter of inadvertence 
or mistake. Even though it was such, the applicant should seem to 
be estopped from setting it up on an application for a reissue." Leg- 
gett V. Avery, 101 U. S. 256. 

Again, in Mahn v. Harwood, supra, the court say : 

"It was apparent, therefore, that the omission of that claim in the original 
was not, and could not hâve been, the resuit of inadvertence, accident, or 
mistalie, but was the resuit of design on the part of the commissioner, and 
acquiescence on the part of the patentée; and, se far as that claim was con- 
cerned, the reissued patent was properly held to be void. ïhe proper rem- 
edy of the patentée, wlien a claim applied for isrejected, is an appeal, and not 
an application for a reissue. " 
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But it îs nrged that the inventor did not acquiesce. He knew noth- 
ing of the rejeetion, for the reason that he never examined the letters 
patent f rom the time he received them until the spring of 1 877. This 
will not do. The law will not permit a party to relieve himself from 
the charge of négligence by asserting that he closed his eyes and ears 
at the time when he was reguired to keep his faculties awaiie. The 
inquiry is, not what the inventor knew, but what he ought to hâve 
known, — what he could hâve ascertained by the exercise of ordinary 
care and diligence. To hold otherwise would be to place a premium 
upon carelessness, stupidity, and fraud. There is nothing intricate 
or ambiguous about this patent. It does not deal with complex ma- 
chinery or abstruse terms of art. The moment it was opened and 
read its character was disclosed. No intelligent person could hâve 
been deceived, much less the inventor himself. 

Tô quote again from Mahn v. Harioood: 

"The public bas the undoubted right to use, and it is to be presumed does 
use, what is not specifically clairaed in the patent. Every day that passes 
after the issue of the patent adds to the strength of this right, and increases 
the barrier against subséquent expansion of the claim by a reissue under a 
prêteuse of inadvertence and mistake. If any such inadvertence or mistake 
has really occurred, it is generally easily discernible by an inspection of the 
patent itself ; and any unreasonable delay in applying to hâve it corrected by 
a surrender and a reissue is a just bar to such correction. If the spécification 
is complicat^d, and the claim is ambiguous or involved, the patentée may be 
entitled to greater indulgence; and of this the court can rightfully judge in 
each case. * * * ïiiere was no ambiguity, and nothing to prevent the 
patentée from seeing, at once, on inspecting his patent, whether liis whole 
invention was claimed or not. "We can see no possible excuse, and none has 
been attempted to hâve been shown, for allowing the patent to stand the 
length of time it did witliout any attempt to bave it amended." 

Again, in Wollensak v. Reilier, 115 U. S. 96, S. C. 5 Sup. Ct. Eep. 
1137, the court say: 

"If, at the date of the issue of the original patent, the patentée had been 
conseious of the nature and extent of his invention, an inspection of the pat- 
ent, when issued, and an exaraination of its terms, made with that reasona- 
ble degree of care which is habituai to and expected of men in the manage- 
ment of their own interests in the ordinary affairs of life, would hâve imme- 
diately informed him that the patent had failed fully to cover the area of his 
invention. And this must be deemed to be notice to him of the fact, for the 
law imputes knowledge when opportunity and interest, combined with rea- 
sonable care, would necessarily impart it." See, also, the récent case of 
Eauhus V. Broomall, 6 Sup. Ct. Rep. 229, (decided November 16, IbSô.) 

To paraphrase the language of Coon v. Wilson, 113 U. S. 268, S. 
G. 5 Sup. Ct. Eep. 537: Although this reissue was applied for alit- 
tle over 21 months after the original patent was granted, the case is 
one where it is sought merely to enlarge the claim of the original pat- 
ent by expanding that claim and adding others; where no mistake or 
inadvertence, such as the law recognizes, is shown, so far as the for- 
ward band and the tape are concerned; where the patentée waited until 
others had produced caps without the forward band, and with the con- 
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tinuous interlining, and then applied for such enlarged claims as to 
embrace the défendants' cap, \yhich waa not covered by the.claim of 
the original patent; and where it is apparent, from a comparison of 
the two patents, that the reissue was made to enlarge the scope of the 
original. 
The bill should be dismissed. 



The C. p. Eaymond.* 

Bbown and others v. The 0. P. Bâtmond, eto. 

{District Cowt, 8. D. New York. January 26, 1886.) 

1. COLUSION— TOWAGB— BaEK AlîD liAILBOAD Bï,OAT"— HiGH WlND. 

The fact that a high wind prevailed at tbe time of a collision, which was 
the gênerai cause of the accident, in thwarting the calculation of the pilots, 
^«W no légal justification for the accident, when it existed at the time the 
vessel started, and its natural effects were known and could hâve been fore- 
seen. 

a. SAMB— TUG AND TOW— PiLOT ON TOW IN ChABGE— JOINT NeGLIGBNOB. 

A bark towed by a hawser, and having a pilot aboard, who had gênerai 
control of the navigation of both tug and tow, held liable, in part, for a col- 
lision that occurred through the négligence of both pilots. 
8. Bame— Statembnt of Case. 

The tug R. started from Brooklyn to tow the bark M. to sea on a hawser, in 
a high wind. The bark had a pilot on board, who had the gênerai control of 
the navigation of both. The tug, in her course, brought the bark to within 
700 f eet of the New York shore, near Pier 7, where lay a heavy railroad float 
lashed to the tug G., which had stopped nearly still in the water, to allow 
another tow to cross her bow and makePier 7. The bark M. ran into the rail- 
road float, which was on the f ormer's starboard hand. On suit brought by the 
owners of the bark against the tug G. and the tug R., held, that the tug G. was 
not in fault, as she did ail that was possible to her to avoid the collision from 
the time when sbe had any reason to suppose tbe bark would not keep out of 
the way; that the tug R. was in fault for going needlessly so near the New 
York shore, and for not avoiding the float, which was on her starboard hand, 
and for not using her fuU st«am-power in a high wind; that the bark was 
liable for the négligence of the pilot in charge of her in not directing the 
other pilot to keep more away, and for not using the bark' s own helm be- 
times for the same purpose, and that the damages and costs should be divided 
between the bark and the tug R. 

In Admiralty. 

Jas. K. mil, Wing ds Shoudy, for libelanta, 

Owen é Gray, for the George P. Garlick. 

Wilcox, Adams d Macklin, for the C. P. Raymond. 

Beown, J. The libel in this cause was filed by the owner of the 
bark Margaret Mitchell, to recover $20,000 damages alleged to hâve 
beeh sustained by the bark and her cargo, between 9 and 10 o'clook 
a. m., on the tenth day of January, 1885, through a collision on the 

^Keported by Edward G. Benedict, Esq., of the New York bar. 
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East river with a float in tow of the steam-tug George L. Garlick. 
The bark, of 650 tons, was proceeding out to sea in tow of the tug G. 
P. Eaymond, on a hawser of from 25 to 80 fathoma. The tide was 
ebb, and the wind very high from the north-west. The bark had beea 
lying at Pierrepont's stores, Brooklyn. She was hauled out stern 
first ; her head swung up river, and was pulled around through the 
northward until she headed down and oat of the East river, through 
the main ship channel. During this time, two tows were coming 
down the East river; one, the steam-tug Lockhart, with four barges 
in tow upon a hawser about 50 feet long, in three tiers, making the 
tow, including the tug, about 575 feet long, and bound for Pier 7, East 
river. A little astern of this tow, and a little nearer to the New York 
shore, was the steam-tug Garlick, with a railroad car float lashed 
upon her port side 210 feet long, projecting much ahead of the tug, 
bound from Williamsburg to Jersey City. The float had two railroad 
tracks on it with six cars, each 29 feet long, on the port track, and 
five cars on the starboard track. The Lockhart, when nearly abreast 
of Pier 8, gave a signal of two whistles to the Garlick, indicating that 
she desired to cross the latter's bow, to which the Garlick imme- 
diately replied with two ; and thereupon the Lockhart ported her 
helm, and ran in to the New York shore, rounding so as to head up 
river along-side of Pier 7. The tide carried her tow gradually down- 
wàrds, but the high wind kept it ofif and out in the river longer than 
usual. The Garlick, to keep clear of the Lockhart and her tow, which 
were passing across her bows, first slowed, and then stopped, and 
backed her engine full speed. In the mean time the Eaymond and 
the bark were gradually coming nearer to the western shore of 
the river. As they moved down and across, and while the Garlick 
was backing, the starboard bow of the bark came in contact with the 
float, striking the forward part of the third car, at the point where 
the bark's anchor hung overboard, with its flukes beneath the water. 
The blow was suSicient to cause the anchor to crush through the 
bark's bow, through which she took in water, damaging the cargo. 
Some of the stays about the bowsprit were also carried away. 

The gênerai cause of this collision was undoubtedly the very high 
wind that prevailed. This afifected considerably the movements of 
ail the vessels, and, to some extent, evidently, thwarted the calcula- 
tions of the pilots of the Eaymond and the bark. But as this wind 
existed at the time they started, and its natural eSects were known, 
and couldhave been foreseen, this cannot suffice as a légal justifica- 
tion, or absolve the parties from légal fault. 

It is of importance to détermine approximately the place of the col- 
lision in the river. The witnesses vary ail the way from Pier 8 to 
Pier 3, and from mid-river to within 600 feet of the New York shore. 
The collision was viewed by witnesses apparently disinterested, some 
of whom were astern and some ahead of the Garlick, on the river; 
and by one from the Gracie, at the end of Pier 10. The pilot of the 



ÏHE C. P. RAYMOND. 283 

Lockhart, though he did not observe the collision itself, when he got 
up along-side of Pier 7, saw the boats in contact, as he says, nearly 
abeam.- ïhe pilot of the Gracie, at the head of ÎPier 10, saw the col- 
lision in range of the clock on the eastern side of Governor's island, 
and to him the collision appeared to be off Pier 3. The range fixed 
by this witness is important. Though that was a little before the col- 
lision, the Garlick could not afterwards hâve gone much, if any, out in 
the river, though her wheel was starboarded, because she was backing. 
This witness could not judge of the distance down river. That is fixed 
much better by the pilot of the Lockhart, and by the pilots on the 
ferry-boats crossing below, and by other witnesses whose testimony 
together satisfies me that the collision was not below Pier 6. This, 
together with the range given by the pilot of the Gracie, proves con- 
clusively that the collision was less than 700 feet from the New York 
shore, — not a quarter of the distance across the river at that point. 
This is confirmed, also, by the natural probabilities of the case. The 
Lockhart passed under the Brooklyn bridge at about its center, i. e., 
800 feet from the shore. She was bound for Pier 7, and would nat- 
urally keep along at about the same distance from the New York 
shore until she rounded to. The Garlick was estimated about 200 
feet nearer the shore than the Lockhart. They were somewhat in the 
lee of the very high wind from the north-west, and there was strong 
reason for their not going unnecessarily farther out in the stream. 

The place of the collision being thus approximately fixed, the bark 
and the Raymond must be found in fault (1) for going without rea- 
son so near to the New York shore, and in a space set apart by law 
for the accommodation of tugs and tows, when that space was already 
incumbered by the présence of tows, and when ail the rest of the 
river was clear; (2) having thèse tugs and towa upon the starboard 
hand, the Eaymond and the bark were bound to keep out of their 
way, and to take timely means for doing so. 

On the part of the Eaymond and the bark there was'some évidence 
to the eflfect that they were ahead of the Garlick, and that the Garlick 
in reality ran into the bark. The witnesses for the Garlick contradiot 
this; and one ciroumstance, which there is no reason to discrédit, 
clearly proves them correct. When the bow of the bark coUided 
with the car upon the float, the whole Une of six cars, through the 
force of the blow, was carried forward several feet upon that track, 
the lashings upon the cleats slipping. The cars upon the other 
track did not move. This proves that the bark had a considérable 
forward motion as compared with the Garlick, and that it was there- 
fore the bark that ran into the Garlick. 

2. I find no fault attributable to the Garlick. She first stopped 
and backed to allow the Lockhart to round to with her tow ahead of 
her. At that time the bark was some little distance off her port 
quarter coming down and across the river. The Garlick had no rea- 
son to suppose that the bark would not/ keep out of the way, as it 
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was her légal duty to do. The Garlick, when slie had baeked sufS- 
ciently to avoid the Lockhart's tow, stopped backing. Afterwards, 
as soon as it became apparent that tlîere was doubt whether the 
bark was going to keep eut of the way, she baeked again, and got 
some 80 or 90 révolutions astern before the collision. In doing so 
her bows swung naturally a little to port; but, clearly, her manenver, 
as a whole, did nothing to thwart the tug and the bark in keeping 
out of her way, The bark, as above stated, kept on and ran into 
the Garlick when the latter must hâve been nearly still in the water. 
The latter did ail she could reasonably do, so far as I can perceive, 
to avoid the collision from the time when any danger of it became 
manifest. She must therefore be held discharged. 

3. The évidence shows that the pilot taken on board the bark had 
the gênerai control of the navigation of both, although the immédi- 
ate movements of the tug were directed by her own pilot, The latter 
was, however, bound to observe any directions that the pilot on board 
the bark might choose to give. None were given by him in this case, 
The bark must therefore be held liable, because she did not keep out 
of the way of the Garlick; and because she is answerable for the 
neglect of the pilot on board of her, who had the gênerai control of the 
navigation, and who ought to hâve exercised his authority to keep out 
of the way. Sturgis v. Boycr, 24 How, 110, The évidence shows, 
also, that the bark made no such diligent use of her ownhelm to aid 
the tug as she might and ought to hâve done in order to avoid the 
Garlick; but put it to starboard at the last moment only, — toc late 
to be of any use. The Eayraond must also be held in fault, because 
her pilot, acting under his own judgment, and practically and in fact 
directing the navigation of both vessela, did not sufïïciently keep away 
from the Garlick, and from the Lockhart's tow, as he was also bound 
to do, and as it was easily in his power to do, ail the rest of the chan- 
nel being free. In addition to this, it also appears that the Eaymond, 
though the wind was high, and ail her power was needed in the serv- 
ice of the bark, used mueh lésa than her fuU steam-power, and thereby 
had the tow under less control than she might hâve had, 

The libel sbould be dismissed, as respects the Garlick, with costs; 
and as between the tug and the bark the damages and costs must be 
divided. 
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The Ventueb.* 
HooK and others v. The Venturb. 
{District Oomi, W. D. Pennsyhanîa. December 13, 1886.) > 

1. MARTTiMa Lien— Btattjtoby Lœn. 

The liens against a domestic vessel created by the Pennsylvanîa statute of 
April 20, 1858, hâve priority over a mortgage for purchase money recorded un- 
der the act of congress. 

2. Samb— Supplies op Coal. 

Such vessel is subject to a lien for supplies of coal furnished her, although 
the statute does not expressly mention coal or fuel. 
8. Samb— CoNSTRUCTioir OP Pennsyltakia Statute. 

This latter construction of the statute bas become flxed by long usage and 
judical récognition. 
4 Same — Seeviobb m Home Port. 

1^0 lien in admiralty or under said statute exista for services performed at 
her home port in raising a sunken vessel. 

In Admiralty. 

Sur exceptions to commissioner's report distributing the proceeds 
of sale. 

On AuguBt 19, 1885, a libel was filed against the steamer Tenture 's 
owners. A decree was obtained against the boat, and it was con» 
demned, and sold by the United States marshal, and the proceeds of 
sale paid into court. S. G. McCandless, Esq., was appointed com- 
missioner to distribute the fund among the varions creditors, and a 
portion of his report f oUows : 

"A large number of creditors hâve been permitted to intervene for their 
respective interests, the character of whose claims may be classifled as liens 
in admiralty for mariners' wages, liens created by the statute of Pennsylva- 
nîa relating to the attachment of steam-vessels, and a claim for the balance 
nnpaid of a mortgage on flve-sixteenths of the vessel, for the payment of 
which a claim is set up for one-fourth of this fund remaining after the pay- 
ment of costs and admiralty liens, and against ail claims under the statute 
above mentioned. ïhis is the mortgage for which suit was brought by .John 
6. Brittain for the purpose of foreclosure at îfo. 7, October term, 1884, in 
admiralty of this court, wherein your honor held that the court did not hâve 
jurisdiction to enforce it. 

"The claims for mariners' wages are, with some slight changes, allowed 
as presented, after the payment of which, and the costs in the case, claims 
ascertained to be liens of the second class under the state statute will take 
the remainder of the fund, unless superseded in part by the mortgage above 
mentioned. Such being the case, the effeet of the mortgage as against this 
fund may as well be hère determined. Objection is made both to the form of 
the application, and to the claim on its merits. Presuming that, if only ob- 
jectionable in form, your honor would permit an amendment, I will discuss 
the claim on its merits. 

"Nothwithstanding the many able opinions cited by the learned proctor 
representing this interest, so far as I am able to ascertain, the décision of th» 
United States circuit court in Srodes v. The Collier. 2 Kttsb. Rep. 318, has not 

'From the Fittsbnrgh Légal Journal. 
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been overruled by the United States suprême court, and, since rendered, bas 
been the law in tiiis district. The learned proctor's argument seems to meto 
be answered in every partioular, and his position to be fully controverted, 
by the opinion in that case. I might quota frora it extensively, but prefer 
rather to refer to only that part of it relating to this subject. Opinions of cir- 
cuit and district judges on both aides of this question hâve been quoted, but 
unless found to be decided otherwise by the United States suprême court, or 
by the judges of the Third circuit, or in this district, I must adhère to it in 
this matter. The case of The Lottawanna, 21 Wall. 558, does not overrule 
the décision in Brodes y. The Collier, the surplus having there been awarded to 
the mortgagee, in préférence to the claimant to a lien under the statute of 
"Lomsi-ànA, simply because the latter, claiming a 'privilège,' had not com- 
plied with the terras of said statute, and consequently had no lien, and the 
mortgagee, having properly petitioned for the surplus, had it given to him, 
just as his proportionate shareof this f und could be given to the petitioner in 
this case if there should be a surplus remaining af ter the payment of the 
lien claims. Considering, as I do, tha't the décision in Srodes v. The Collier 
bas not been overruled, the mortgagee's claim must be postponed to the liens 
established by the Pennsylvania act of assembly. 

"AU claims for coal furnished the vessel for fuel are opposed on the ground 
that fuel is not provided for by the statute. The word ' coal ' or ' fuel ' is 
not there nientioned, but it bas uniformly been allowed in this district as one 
of the articles provided for by the section creatiug liens of the second class. 
I rfead that section, omitting whatever eannot relate to this article, in this 
way: 'Foralldebts contracted by the owner or owners, agent, consignée, 
master, clerk, or clerks of such ship, steam or other boats * * * for or 
on account of work and labor done or materials furnished by * * * boat, 
utore, or provision furnishers * * * in the * * * fitting.furnishing, 
or equipping such ships, steam or other boats,' etc. By référence to the sec- 
tion as printed in Purdon's Digest. (page 97,) it will be observed that, in the 
part above mentioned, the comma is placed after the word ' boat; ' so that we 
may read it, ' boat furnishers, store and provision furnishers,' and construe 
it to mean materials furnished by boat furnishers or persons who furnish 
boats, etc. Hence the party who supplies fuel burned under the boilers, in 
the cabin or the kitchen, would hâve a like claim to the party who furnishes 
provisions for the table. The case of Merahant v. The Odorilla, 5 Wkly. 
Notes Cas. 288, is cited as an authority to sustain this objection. It waa 
there held by the suprême court of Pennsylvania ' that the lien given to vend- 
ors of copper sheathing could not be inferentially extended to the case of rings 
and bolts merely because they formed part of the ordinary business of the 
libelant.' But a distinction is there made between a lien given to a party fol- 
lowing a partieular trade or calling and the vendor of a particular thing. To 
quote f rom the opinion: 'For example, a lien given to blacksmiths would 
cover ail articles furnished ordinarily belonging to this trade and made by 
blacksmiths,' but when given to the vendor of a particular thing, although he 
may sell other articles, the law eannot be made to reach thèse différent sub- 
jects of sale. If I am right in my reading of the section, (Purd. 97,) the boat 
fumisher has a lien by reason of his calling, and is not limited like the ' vendor 
of copper sheathing ' mentioned in the opinion. Therefore the bills for fuel 
furnished the vessel are allowed. 

"The claims of William Merrington for raising the steam-boat whensunk, 
and of Joël Kerr for the hire of crane-boats used in the same work, are op- 
posed as not being provided for in the statute. The opinion of your honor 
in the case of The D. 8. Newoomh, reported in 12 Fed. Bep. 735, completely 
rules out both of thèse claims, for no lien In admiralty exists because the serv- 
ice was performed at the home port, and the libels eannot be sustained under 
the local statute. They are therefore excluded therefrom. 
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"The same objection applies to the claim of George TV. Henning et al. for 
testing the boilers of this steam-boat. and to so much ot J. S. Adams' bill as. 
is for moving and pumping thia boat's fuel flat, and they are also disallowed. 

"Felker & Wilson hâve intervened for the amount of a note given for ma- 
terials and labor. This is a lien of the third class, unless the date of the orig- 
inal bill, which is beyond the time limited by the statute, would exclude the 
note also. But as the f und will not extend far enough to reach it, it need not 
be considered. 

"ïhe claim of the city of Pittsburgh, for wharfage, is a fourth-class lien 
nnder the statute, but cannot be paid on account of the insufficieney of the 
fund. 

"George Thompson, mate, holds a due-bill, and D. W. C. CarroU, Limited, 
Louis Kreiling & Son, and Éeed & Kreps, hold notes for the amounts due 
them, respectively. It is hereby suggested that the payment of the amounts 
awarded thèse creditors be made conditional upon the surrender of said notes, 
or tlieir production for the indorsement of the same as a crédit. 

" The claim of the steamer Koss Miller is objected to for the reason that 
the items were furnished by a steam-boat, and not by an individual, and 
therefore do not constitute a lien as provided for by the act of assembly. If 
the articles furnished were such materials as, if purchased at a boat-store, 
would create a lien, I do not think that the fact of their having been the prop- 
erty of anolher boat ought to make any différence." 

Exceptions to the commissioner's report were filed and argued by 
George C. Wilson, Albert York Smith, and W. L. Bird, 

Edwin W. Smith, for the report. 

Geo. C. Wilson, for original libelants. 

Barton û&JSow, for Tenture owners. 

Bird é Porter, for tnortgage créditer. 

W. C. Moreland, for City of Pittsburgh. 

Thomas C. Lazear, E. P. é C. W. Jones, J, S. Ferguson, Wesley I. 
Craig, Knox de Reed, Albert York Smith, L. B. Bitff, A. B. Hay, George 
Elphinstone, George G. Wilson, Barton é Son, Isaac S. Van Voorhis, 
Morton Huntcr, Geo. R. Lawrence, K. T. Friend, A. H. Clark, and 
Geo. W. Acklin, for intervening creditors. 

AcHESON, J. I hâve carefully examined the report of the commis- 
sioner, and am entirely satisfied with his conclusions. 

1. The commissioner was clearly right in giving to the liens under 
the Pennsylvania statute a préférence over the mortgage of John G. 
Brittain. The case of Brodes v. The Collier, 2 Pittsb. Eep. 304, is dé- 
cisive of the question. It is altogether a misapprehension to suppose 
that the authority of that case has been at ail shaken by the décision 
in The Lottawanna, 21 Wall. 558. See the case of The Wm. T. 
Graves, 8 Ben. 568. 

2. While it is true that "coal" or "fuel" isnot expressly mentioned 
in the statute, yet the gênerai language of the law may well be taken 
to embrace a claim for coal supplied to and used on a steam-boat. 
This has been the universal understanding, and daims of this char- 
acter hâve been constantly allowed by the court. It is now too late 
to question a construction of the statute which has been sanctioned by 
long usage and judicial récognition. 
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3. The claims of William Merrington, Joël Eerr, and George "W. 
Henning and others are for services not covered by the statute, and 
■were properly disallowed. The D. S. Newcomb, 12 Fed. Eep. 735. 

And now, December 12, 1885, the exceptions to the report of 
the commissioner are overruled, and said report is confirmed abso- 
lutely; and it is ordered, adjudged, and decreed that the fund be paid 
out in accordance with the commissioner's schedule of distribution, 
unless an appeal from this decree be taken within 10 days. 
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Stati! op Kansas ex rel,, etc., v. Bradlbt. 
{Circuit Court 2>. Kansat. December 81, 1885.) 

1. Fbdbba'l Question— When Question no Longer so. 

A point having once been decided by the suprême court of the United States, 
cannot be held to présent a fédéral question. 
8. 8ame— Restrictions upon Powisrs of Btate— Foubth, Fifth, Sixth, Ain> 
Sbvbnth Amendments. 

Tbe fourth, flfth, sixth, and seventh amenâments to the fédéral constitu- 
tion contain no limitations or restrictions on the powers of the state. 
8. Samb— Remanding Cause— Doubtpxjl Jurisdiction— Rulb — State Policb 
Laws. 

The rule that the fédéral courts should remand in cases of doubtf ul juris- 
diction is especially true of cases in which the stàte is attempting, in its own 
courts, to enf orce its statutes, designed for the peace and good order of its cit- 
izens. 
4. Samb— Manufacture and Sale op Intoxicatinq Liquobs. 

A State may absolutely prohibit the manufacture or sale of intoxicating liq- 
uors. No State suprême court has denied the power, and the suprême court 
of the United States, both bef ore and after the adoption of the f ourteenth 
amendment to the constitution, hâve often and expressly conflrmed it. 

On Motion to Eemand. 

Bebwkb, J. This is a proceeding commenced in the district court 
of Atchison county, under section 13, c. 128, Laws 1881, asamended 
by c. 149, Laws 1885. The pétition charged the défendant with keep- 
ing a saloon in violation of law, prayed an order declaring it a nui- 
sance and abating it, and enjoining défendant from maintaining it. 
The défendant filed in the district court a pétition and bond for re- 
moval. That court denied his application. 2 Kan. Law J. 246. 
Nevertheless, défendant took a transcript of the record of that court 
and filed it in this. The plaintiff now moves to remand. 

The question presented is whether the case is a removable one. 
No différence of citizenship exists, and the case is removable only on 
condition that in it exists what is commonly called a fédéral question. 
The latest définition given by the suprême court is in the case of 
Starin v. New York, decided November 2, 1885, and reported in 20 
Eeporter, (No. 23,) p. 707, S. C. 6 Sup. Ct. Eep. 28, and is- as fol- 
lows: 

" If from the questions it appears that some title, right, privilège, or im- 
munity on which the recovery dépends will be defeated by one construction 
of the constitution or a law of the United States, or sustained by the opposite 
construction, the case will be one arising under the constitution or laws of 
the United States, within the meaning of that term as used in the act of 1875, 
otherwise not. Such is the effect of the décisions on this subject. Cohens v. 
Virginia, 6 Wheat. 279; Osborn v. Bank of U. S., 9 Wheat. 824; Mayor v. 
Cooper, 6 Wall. 252; Qold Washing & Water Co. v. Keyes, 96 U. S. 201; Ten- 
nessee v. Davis, 100 U. S. 264; Bailroad Co. v. Mississippi, 102 U. S. 140; 
Ames V. Kansas, 111 U. S. 462; S. C. 4 Sup. Ct. Rep. 437; Kansas Pac. R. 
Co. V. Atchison R. Co., 112 U. S. 416; S. C. 5 Sup. Ct. Rep. 208; Provident 
8av. Soo. V. Ford, 114 U. S. 641; S. C. 5 Sup. Ct. Rep. 1104; PaoifiG R. B. 
Remoml Cases, 115 U. S. 11; 8. G. 6 Sup. Ct. Eep. 1113." 
v.26F.no.5— 19 
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When a proposition bas once been decided by the suprême court, 
it can no longer be said that in it there still remains a fédéral ques- 
tion. More correctly it is said that there is no question, state or féd- 
éral. This is the only fair starting point for considération of a case 
like this. A state may absolutely prohibit the manufacture or sale 
of intoxicating liquors. No state suprême court bas ever denied the 
power, and the suprême court of the United States, both before and 
after the adoption of the fourteenth amendment, bas often and ex- 
pressly af&rmed it. Ltcense Case«, 5 Ho w. 604; Bartemeyer \ . lowa, 
18 Wall. 129 ; Béer Co. v. Massachusetts, 97 U. S. 25 ; Poster y. Kansas, 
112 U. S. 205 ; S. C. 5 Sup. Ct. Eep. 97. This power, comprehen. 
sive and absolute, carries with it e^erything which is merely inci- 
dental. The means for executing the power go with it, and rest in 
the unquestioned discrétion of the législature. It were folly to say 
that the power exïsts, and in respect to it no fédéral question is in- 
volved, and at the same time to hold that the use of any of the ordi- 
nary means for executing such a power présents a question for the 
cognizance of fédéral courts. So, before any of the means and pro- 
cesses prescribed for the exécution of this power can be beld to pré- 
sent any question of fédéral cognizance, it must appear that such 
means or process discloses in and by itself a direct invasion of some 
right protected by the fédéral constitution. 

Something was said in the argument about a conflict between this 
prohibitory law and the fourth, fiftb, sixth, and seventh amendments 
to the fédéral constitution. It seems scarcely necessary at this late 
day to say that those amendments contain no limitations or restric- 
tions on the powers of the state. Barron v. Mayor, etc., 7 Pet. 243; 
Livingston's Lessee v. Moore, 7 Pet. 469; Fox v. State, 5 How. 410; 
Smith V. State, 18 How. 71. 

The real reliance of défendant is on the fourteenth amendment, 
which reads : 

"Section 1. A.11 persons born or naturallzed in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they réside. No state shall make or enforce any law which 
shall abridge the privilèges or itnmunities of citizens of the United States, 
nor shall any state deprive any peraon of life, liberty, or property without duo 
process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws." 

This contains three prohibitions on state action. The first bas no 
application. So says the suprême court in Bartemeyer v. State, 18 
Wall, 129, as follows : 

"The most libéral advocates of the rights conferred by that amendment 
iiave contended for nothing more than that the rights of the citizen pre- 
viously existlng, and dépendent wholly on state laws fortheir recoguition, are 
DOW placed under the protection of the fédéral government, and are secured 
by the fédéral constitution. The weight of authority is overwhelming that 
-10 such immunity has heretofore existed as would prevent state législatures 
*"om regulating and even prohibiting the trafflc in intoxicating drinks, with 
a solitary exception. That exception is the case of a law operating so rigidly 
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on property in existence at the time of its passage, absolutely prohibiting its ' 
sale, as to amount to depriving the owner of his property. A single case, 
that of Wynehamer v. People, 13 N. Y. 486, bas held that as to such property 
the statute would be void for that reason. But no case haa held ihat such a 
law was void as violating the privilèges or immunities of citizens of a state, 
or of the United States. If, however, such a proposition is seriously urged, 
we think that the right to sell intoxicating liquors, so far as such right ex- 
ista, is not one of the rights growing out of citizenship of the United States, 
and in this regard the case falls within the principles laid down by this court 
in tlie Slaughter House Cases." 

The Slaughter House Cases, 16 Wall. 36, dispose of the third pro- 
hibition. See, also, Foster v. State, 112 U. S. 205, S. C, 5 Sup. Ct. 
Eep. 97, where the constitutionality of this prohibitory law, at least 
prior to the amendaient of 1885, was affirmed; also the case of Mis- 
souri Pac. R. Co, V. Humes, 6 Sup. Ct. Eep. 110, recently decided by 
the suprême court, in which the double damage law of Missouri, al- 
though in some respects unequal between ail the citizens of the state, 
was sustained as a proper exercise of the police power. 

This leaves only the second prohibition: "Nor shall any state de- 
prive any person of life, liberty, or property without due process of 
law." Does this statute contemplate any action without due process 
of law? The phrase "due process of law" is probably identical, or 
nearly identical, with the phrase "law of the land." In the Dartmouth 
Collège Case, 4 Wheat. 581, Webster defines the latter phrase thus: 
"By the law of the land is meant the gênerai law, which hears before 
it condemns, which proceeds upon inquiry, and renders judgment only 
upon trial." Now, under this statute no property held by défendant, 
even though held for purposes forbidden and in défiance of law, is 
touched; no business, although in contempt of the state's mandate, 
is interfered with, except after notice, judicial injury, and cbndem- 
nation. Is not this due process of law ? But it is said that the stat- 
ute contemplâtes the seizure and destruction of property through the 
forms of the law, and that this no state has power to do; that an at- 
tempt 80 to do présents a question of fédéral cognizance, and for ex- 
amination in the fédéral courts ; that those courts are charged with 
the duty of inquiring whether such destruction is warranted. I do 
not propose, in this case, to enter upon any discussion of this ques- 
tion. I hâve it presented in another case, that of State v. Walruff, 
ante, 178, under such circumstances as will compel a full examina- 
tion. I simply hold that the proposition, if correct, is not applicable 
to this case. 

First. It may be doubted whether, under this proceeding, seizure 
and destruction are permissible; whether the only remédies obtain- 
able are not injunction and punishment. Second. If permissible, they 
are the mère incident of the action, and not the subject-matter in dis- 
pute, which is whether défendant is engaged in a prohibited business, 
and if so should be enjoined. Third, No business or property is di- 
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rectly or indireotly învolved in or affected by thîs action, wbieh de- 
fendant ever had the unrestricted right to continue or sell. 

Additional and stringent restrictions hâve been imposed by this 
Btatute, but the power to impose them is beyond question. No prop- 
erty or personal rights of défendant are invaded, save as he acts in 
défiance of those restrictions. No property or business is touched, 
save by judicial proceedinga of old and familiar use. How, then, 
can it be said that bis property is taken, or bis business destroyed, 
■without due process of law? 

Finally, it must be remembered that in questions of doubt as to 
jurisdiction.^the fédéral courts should remand. Tbey should not be 
covetous, but miserly, of jurisdiction. The state court had originally 
unquestioned jurisdiction. The overburdened docket of this court 
should not be loaded with removed cases, nnless its jurisdiction is 
clear and the mandates of the law imperatively require it. Especially 
is that true of cases in which the state is attempting, in its own courts, 
to enforce its statutes, designed for the peace and good order of ita 
citizens. 

The motion to remand will be sustained. 



HAMMEESCHLAffl MaNUf'g Co. V. JuDD. 
(Circuit Gov/rt, B. Massachusetts. January 29, 1886.1 

WlTITESS— TakINQ TestIMONY of UNWILLQia WlTNESS ON MOTION POB PeE- 

lilMIKAEy InJUNCTIOJJ. 

In Equity. Motions of défendant for order for subpœna and at- 
tachment, 

Livermore é Fish, for complainant. 

Browne dk Browne, for défendant. 

CoLT, J. When either party, on motion for a prelimînary injunc- 
tion, desires to take the testimony of an unwilling witness, application 
should be made to the court, and notice given to the other side. The 
motion should be in writing, and should set forth the name or names 
of the witnesses, and briefly the purpose for which they are to be 
called. The court should then, if the application is a proper one, 
appoint an examiner to take such testimony, due notice to be given 
to the other side, who should hâve the right of cross-examination. 
The defendant's motion for subpœna, in its présent form, and also 
bis motion for attachment, must be denied. 



BOYAL BÂKINQ FOWDEB CO. V. QAVI3. 293 

EoTAL Bakino Powdbb Co. ». Davis and others. 

(Circuit Court, E. B. Michigan. November 5, 1885.) 

1. Teadh-Mark—" Royal Baking Powdhb"— "Coral Baking Powder." 

The words "Coral Baking Powder," in connection with the color of the la- 
bel on which they appear, and the gênerai appearance of the cans bearing the 
label, are calculated to deceive the public, although in thetnselves they are no 
infringement on the trade-mark "Royal Baking Powder. " 

3. Bame— Injukction, Though no Inpriïtgbment. 

Injunction granted to restrain the use of the words " Coral Baking Pow- 
der, " the same being calculated, in connection with a similarity in the labels 
and cans, to mislead the public into mistaking the one for the other. 

In Equity. 

Isaac Marston, for plaintiff. 

John D. Conely, for défendant. 

Beown, J. This is a bill in equity for the infringement of plain- 
tiff's trade-mark, which consists of the words "Eoyal Baking Powder," 
used in connection with labels of a particular design and color, ap- 
plied to the cans containing the article manufactured by plaintilï. 

The défendants make use of cans of precisely the same size and 
shape, to which are afSxed labels of the same colors and gênerai de- 
sign as those of the plaintiff, with the words "Coral Baking Powder" 
thereon. The answer avers "that the shape and size of the can de- 
scribed in the bill is a common mercantile article in the market, and 
is made by différent manufacturers for holding baking powders;" that 
"the colors on the labels are also in common use by baking powder 
manufacturers;" and dénies that the colors and devices mentioned 
in the bill, in combination with each other, or with any other matter 
or thing, constitute a trade-mark. The labels used by défendants' 
firm are similar to those used by the plaintiff in their color, and to 
the extent that one-half of the label bas a red ground with white let- 
ters and the other half a yellow ground with black letters. The cor? 
ner ornamentations upon the red half are the same, but the words upon 
this ornamentation differ. The word "Eoyal" on plaintiff's red ground 
is in good-sized letters. The word "Coral" on défendants' is in larger 
letters. In the center of plaintiff's red ground the ornamentation is 
a pioture of a Royal baking powder can in a cirele. In the center of 
défendants' red ground is a cirele containing therein the words "Trade- 
mark," with a large picture below of a pièce of coral. 

I do not think the use of the words "Coral Baking Powder" is 
in itself an infringement of plaintiff's trade-mark, — "The Eoyal 
Baking Powder." The difEculty is with the similarity of the labels 
upon which the words are used. The gênerai arrangement of the 
words being the same, the devices upon the cans being very much 
alike, and the labels of the same color and gênerai appearance, I 
think purchasers might be very easily deceived into buying the Que 
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for the other. The injunction, then, will not extend to the use of the 
words "Coral Baking Powder," but to their use in connection with 
cans and labels of tbe same gênerai appearance as those of the plain- 
tiff. 



CiTizENS* Nat. Bank v. Weet and others. 

(Circuit Court, D. Indiana, November 23, 1885,) 

1. MoRTGAOB— Substitution of Mohtgagee. 

When a secured obligation bas become due, the debtor may, by an agree- 
ment, without the consent of the créditer, substitute, in place of the latter, 
another person, who pays such creditor the amount due upon the obligation. 
9. Same — Rights and Powees op Fibst Mobtgageb. 

A mortgagee cannot, by executing and recording a release, without con- 
sent, eut oflE the rights et a person who pays the obligation at its maturity, 
under an agreement with the mortgagor that he shall be substituted in the 
place of such mortgagee. 
S. Same— RiGHT op the Second Mobtgagbe to Object. 

The holder of a second mortgage cannot object to the substitution, in place 
of the prior mortgagee, of a party who, by agreement with the debtor, pays 
to such prior mortgagee the f uU amount due him upon the maturity of the ob- 
ligation. 

In Equity. Exceptions to master's report. 

Harris é Calkins, for complainant. 

S. M. Shepard, for défendants Wert. 

McDonald, Butler é Mason, for défendants Eobertson & Perry. 

Woods, J. Bill and cross-bills to foreolose three mortgages by 
their respective owners. The first and more important question to 
be considered is one of subrogation, or rather of conventional sub- 
stitution, and arises upon the foUowing facts: The défendant Lil- 
ian E. Wert, in June, 1877, accepted a conveyance of real estate, 
subject to a mortgage to the Middlesex Banking Company, of Con- 
necticut, for $500, which she assumed to pay, and at the same time 
executed to her vendor, Eussell, a second mortgage for $400, balance 
of purchase money; and this mortgage, which was not recorded, is 
owned by the Citizens' National Bank, In April, 1879, Mrs. Wert 
made a third mortgage upon the same property to Eobertson & 
Perry, partners, to secure the payment of two notes of her brother 
to E. & P., one for $340 and the other for $345, due, respectively, 
in two and three years from date. In April, 1882, the first-named 
mortgage had become due; and, being without means to pay it, Mrs. 
Wert applied to Edwin A. Wert, brother of her husband, and agreed 
with him that he should loan to her the money necessary to make 
the payment, and should hold and keep alive the mortgage as secu- 
rity for the repayment of the loan. Accordingly, Edwin A. Wert 
fumished and paid the money to the agent of the mortgagee, who 
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refused to assign the mortgage to said Edwin as requested, but exe- 
cuted upon the mortgage bond a receipt, of the ténor foUowing : 

"Eeceived, May 15, 1882, of Lilian E. Wert, per Edwin A. Wert, $569.16* 
the full amount, principal and interest, taxes, insuranee on tliis mortgage» 
ail of which is paid for and at the request of Lilian E. "Wert. 

[SignedJ «M. E. Vinton & Co., 

"Agents for Middlesex Banking Co." 

The banking company, by its agents, at the sanae time executed a 
formai release of the mortgage, to be put on record ; but, instead of 
delivering it directly to Mrs. Wert, or. to Edwin A. Wert, as they each 
desired and demanded, caused the same to be recorded. Upon learn- 
ing this, Mrs. Wert and her husband, who had joined in the exécu- 
tion of the several mortgages made by her, executed and caused to 
be recorded a déclaration and agreement, setting forth the facts in 
détail, to the effeot that Edwin A. Wert was intended to be and should 
be Bubrogated to the rights of the banking company in the mortgage; 
and, in his cross-bill, said Edwin insists upon this right, and the 
master bas allowed it. 

On behalf of the holdersof the junior liens, it is objected that thia 
mortgage bas been paid and canceled of record, and therefore can- 
not be revived to their injury. But the question is, not whether or 
not a paid and extinguished security shall be put upon foot again, 
but whether or not, under the circumstances, it everlost vitality. To 
hold that it bas not, puts none of the objectors in a worse plight, and 
gives just force to the agreement between Mrs. Wert and Edwin Wert, 
who, instead of being an intruder or volunteer, supplied, at her re- 
quest, the money which was paid to the mortgagee. Nogood reason 
bas been suggested wby, when a secured obligation bas become due, 
the debtor may not, in this way, either with or without the consent 
of the creditor, obtain the substitution bf a new and presumably more 
lenient creditor. In Deriiig v. Earl of Winchelsea, 1 Lead. Cases 
Eq. 154, it is said: "A stranger paying the debt of anotherwill not 
be subrogated to the creditor's rights, in the absence of an agreement 
to that eiïect." 

This implies that the substitution may be effected by an agreement 
to that effect ; and that the creditor's consent is not essential seems 
clear on principle, if not, indeed, upon authority. By giving to her 
brother-in-law another mortgage upon the propôrty, Mrs. Weit might 
bave clothed him with the unquestionable power to pay ofif any prior 
incumbranee, and keep it alive for his own beneût ; and if, in this and 
other indirect ways, she eould confer upon him or any stranger such 
right, as clearly she could, it would be unreasonable to say that the 
same end may not be accomplished by direct agreement with the oné 
to be substituted, and without the consent of the creditor to be dis- 
placed. Indeed, a more striking illustration of the right to effect 
Buch a substitution in an indirect way is found in the facts of thia 
case. Eussell was the original debtor ; but af ter and by virtue of 
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the agreement of Mrs. Wert made with him, without the consent of 
the banking company, to assume the debt, he beoame, as to Mrs. Wert, 
surety only, and as such had the clear right to pay the debt and be 
subrogated to the rights of the créditer in the mortgage. In such a 
case, the original créditer whoBe demand is due bas no right to object, 
and neither should bave in the case at bar, or in like cases, because 
the effect upon him and his interests is not différent. 

The seller of a note, it is true, incurs some liability, though the 
transfer be by delivery only; if nothing more, he warrants the genu- 
ineness of the note. But, plainly, this proposition has no appli- 
cation hère, more than in unquestioned cases of purely équitable 
subrogation; because the transfer is not effected by a sale, nor other 
act of the créditer or holder of the note. Done without or against 
his consent, the transfer can in nowise create or imply liability on 
his part of any character whatever. In support of the viewtaken by 
the court, the foliowing authorities were cited by counsel in argu- 
ment. Dix. Subr. 166; Sheld. Subr. 286; Brice's Appeal, 95 Pa. 
St. 145; Wilson v. Brown, 13 N. J. Eq. 277; Shreve v. Hankinson, 
Se N. J. Eq. 76; Edwards v. Davenport, 20 Fed. Eep. 756; Levy v. 
Martin, 48 Wis. 195; S. G. 4 N. W. Eep. 35. 

Exceptions overruled. 



United States v. Cubtneb. 
(Gireuit Oowt, D. OaWfornia. January 18, 1886.) 

1. Pdblic Land— United States Vacating Patent. 

Where a patent has been issuêd by mistake to a party not entitled to It, and 
the United States is under an obligation to make a good title to another party, 
they may maintain a suit to vacate the prior patent. 
8. Samb — Parties. 

In such a case, when the lands hâve been listed to a state, and by the state 
patented to private parties, neither the state nor the party entitled to the lands 
is a necessary party to the suit. 

8. SamE— MULTIFABIOTISNESS. 

A bill, against several parties having no joint interest in the lands, to vacate 
several patents of distinct parcels of lands, is not multifarious. 

S. 6r. Hilborn, U. S. Atty., and Shafter, Parker é Waterman, for 
complainant. 

L. D. Latimer, for défendants. 

Sawyeb, J., {orally.) This is a bill filed by the United States to 
set aside listings of certain lands to the state of California, and cer- 
tain patents therefor, issued to défendants by the state, The ground 
is that the lands listed and patented are odd sections within the limita 
of the grant made by the United States to the Central Pacific Eail- 
Toad Company; that no other right had attached tothem at the time 
of filing the definite location of the road; that the road having been 



UNITED STATES V. CUSTNER. 297 

completed pursuant to the act of congfôss, the title vested ; and that 
the lands were listed over to the state by mistake, the right of the 
railroad company to a patent having before the listing fuily vested 
and become perfect. The state, after suoh listing over, patented them 
to the several défendants or their grantors in this case. This suit is 
brought by the United States, under direction of the attomey gênerai, 
to annul the listing and thèse patents, on the ground that they were 
issued by mistake, when there was no right, except the bare, naked, 
légal title, left in the United States, and no authority in the ofiScers 
of the United States to list them over to the state of California. 
There is a demurrer to the bill. 

In the first point counsel follow the suggestions in the case of U. S. 
V. Minor, 114 U. S. 233, S. C. 5 Sup. Ct. Eep. 836, as to whether, the 
right to the lands having already passed eut of the United States, the 
complainants bave any interest in the suit. They suggest the points 
therein indicated, and rely upon them. I think the United States 
hâve Buch an interest in the lands, or that they stand in such rela^^ 
tien to them, as entitles them to maintain a suit. Under the. alléga- 
tions of the bill, the right to a patent to the lands was fuUy vested 
and perfected in the railroad company before the listing to the state. 
The officers of the government, therefore, acted whoUy without au- 
thority in listing them to the state ; but they did list them over, and the 
state has patented them to the several défendants and their grantors, 
and thereby a conflict has arisen, and the government recognizes the 
right of the railroad company. There has been a conflict for yeara 
over thèse lands, the railroad company seeking a patent. The gov- 
ernment, after a due considération of the subject, recognizes the fact 
that thèse lands belong to the railroad company, but déclines to com- 
plicate the matter by issuing another patent. It prefers to vacate 
the title issued, in order that it may give a perfect title, which I think 
is a very proper mode of procédure on the part of the United States. 
It is much better than issuing another and second patent, thereby 
complicating the title, and leaving the railroad company a long liti- 
gation with each individual défendant on its hands. It was through 
the wrongful acts of the officers of the government that this conflict 
arose, and the listing to the state stands in the way of issuing the 
patent to the proper party. As the wrong resulted from the mistake 
of the government officiais, the government of the United States is 
under obligation to perfect the title for its first grantee. The United 
States hâve an interest, therefore, in the litigation, because they are 
morally and legally bound, although there may be no remedy in the 
courts against the government, to see that this title is made perfect, 
and they therefore stand in such relation to the lands in this case as 
gives them a right to intervene to set aside the listing to the state, and 
the patents issued in pursuance of such listing, in order that they may 
perf orm their duty, and discbarge their légal and moral obligation to thô 
railroad company. The following authorities, I think, sustaiu that 
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position: U. S. v. Hughes, 11 How. 568; Huqkes v. C7. S., 4 Wall. 
235; Z7. S. v. Stone, 2 Wall. 535; U. S. v. Robbins, 96 U. S. 533. 
The United States is an injured party, it being placedin that position 
where it cannot fulfill its légal obligation. I think that objection, 
therefore, should be overruled. 

The second objection is that there is a defect of parties plaintiflf, 
the railroad company not having been made a party. The railroad 
Company, although it is interested in the land, is not a party to the 
transaction between the United States and the state of California, 
and it derived no title from the United States subsequently to thia 
transaction. The right of the railroad company was vested and per- 
fected before this transaction. It is not a subséquent claimant. It 
being no party to the transaction, and not claiming by title subsé- 
quent, I think it is not an indispensable or necessary party to the 
suit. The sole duty to make a title is on the government. Whether 
it would be a proper party, it is not necessary now to détermine. I 
think that objection should be overruled. 

The next objection is that the state of California should be a party. 
The state of California has parted with ail hcr interest in the land s, 
whatever it was, to the défendants in thia case, and she now has no 
interest in them to be affected. I do not think she is an indispen- 
sable or a necessary party to this suit. Besides, the state of Cali- 
fornia cannot be sued. She is not subject to be sned, and could not 
be made a party. As to whether she would be a proper party, it is 
not necessary to détermine ; but I do not think the state of California 
is an indispensable party, as to any suit between the United States 
and her grantees. The United States hâve no interest in anylitiga- 
tion between the state and her grantees, arising ont of the transac- 
tions between themselves. The demurrer is therefore overruled on 
that point. 

It is claimed that the action is multifarious, in that each of the 
parties défendant has a separate patent from the state. Thèse lands 
were listed to the state under one act. It is possible that they were 
listed at différent times, but it was ail done under one act, and the 
rights of the railroad company, the moving cause of this suit, are de- 
rived from the United States under one act. There are therefore 
two points of title common to ail the parties. The same questions 
arise as to ail of thèse défendants, and the case of each will be de- 
cided on the same issues and the same testimony. There is no dif- 
ficulty, then, in litigating ail the questions, and the rights of ail the 
parties, in the same suit. In this matter of multifariousness, in equity 
practice, there is no definite, absolute, unbending raie. It rests very 
much in the discrétion of the court. The litigation in this suit will 
prevent a multiplicity of suits. A suit brought against each défend- 
ant, respectively, would be oppressive to the government and to ail 
parties, and be much more expensive to both. I think the bill is 
unobjectionable in that particular. 



HUNTEB V. IMTERKTATIONAL RY. IMP. CO. 299 

The statute of limitations, and that tbe claim is stale, are Bét up 
as grounds of demurrer, but they do not appear to be relied upon in 
the argument. Indeed, nothing is said on thèse points. The stat- 
ute of limitations, if applicable as such in equity cases in the na- 
tional courts, does not apply to the United States. 

As to staleness, the railroad company has constantly been press- 
ing its claim before the proper officers, andawaiting foryears on the 
routine of the land department of the government. The department 
has been considering it, and the claim havinggone through ail stages, 
the secretary of the interior has finally decided that the company was 
entitled to the lands, and directed the commencement of this Buit. 
The proceedings hâve been as expéditions as is usual in such cases, 
and as the nature of the case admits. I do not thiuk the charge of 
staleness will lie in this matter, The case, I think, is within the 
rule on this point stated in U. S. v. Minor, already cited. 

The demurrer will therefore be overruledj and the défendants al- 
lowed till the rale-day in March to answer. 



Hdnteb and others v. International Et. Imp. Co, 

(Oircuit Court, 8. B. Nm York. January 27, 1886.) 

SuMMMoiîs— Service— CoBPOEATioN Okganized in Ahotheb State— Asbnt in 
New York. 

If a corporation, organized under the laws of the state of Colorado, hâve 
an ofi9ce in the city of New York, and nowhere else, and ail the pcrsons com- 
pétent to represent it be also in New York, service may be made upon its 
agents in that city. 

Motion to Vacate Service of Process. 

Ewing é Southard, for plaintifïs. 

DiUon <& Swayne, for défendants. 

Wallaoe, J. The défendant, a corporation organized under the 
laws of the state of Colorado, moves to vacate the service of process 
for the commencement of a suit made at the city of New York, in 
June, 1884, upon ono Morosini, as its treasurer; upon one Hopkins, 
as its vice-président ; and upon Pearsall and Eckert, as its directors, 
— upon the ground that the corporation was not an inhabitant of or 
found -within this district at the time of service. 

The corporation was organized to construct certain railways and 
telegraph lines in the states and territories of the United States and 
in the republie of Mexico. Its certificate of incorporation named 
the city of Denver, Colorado, as its principal place of business, but 
also authorized it to transact its business in the city of New York. 
The corporators were citizens of this state, as were also its directors 
and officers ever since its organization. 
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It is alleged by the défendant that in January, 1883, it transferred 
its contracta and concessions to another corporation, with a view of 
closing up its business, and at that time made a fall and final divi- 
dend to its stockholders, ceaÈed to transact business, and bas beld 
no corporate meetings since; and also that since that time it bas 
bad no oËScers or ofiSces in the state ot New York. 

The aflSdavits are conflicting upon the point whetber the corpora- 
tion actually ceased to transact business in January, 1883, or not. 
Tbe plaintiff's affidavits assert that the corporation was actively en- 
gagea in carrying on its business until December, 1883. It is undis- 
puted that on tbe twenty-fourth of February, 1883, the annual re- 
port of the corporation, made by its président, was returned accord- 
ing to law, thus representing it to be an existing corporation. 
Whether the corporation bas paid ail its debts is also a disputed 
question of fact. It does appear, however, that the corporation waa 
nbt carrying on business in Colorado when the writ was served bere. 
It bad no offices or officers there except theoretically. If it had any 
practical existence anywhere, the only évidence of tbe fact is found 
in the circumstances that the office in the city of New York, whicb 
had always been maintained at No. 71 Broadway prior to January 
18, 1883, was not closed; that the sign of the corporation was still 
maintained there; and that the office was occupied by those persons 
who had always been its officers and directors. It does not appear 
that thèse persons bave ever résigned as officers or directors, and, 
by the organic law of the corporation, tbey hold over until others are 
elected. Of course, the corporation is not legally dissolved; but con- 
tinues to exist certainly to the extent neoessary to enable its credit- 
ors to enforce their claims against it. It is an inhabitant of the 
state of Colorado, because it must dwell in the place of its création, 
and cannot migrate to another sovereignty. It may be found in an- 
other state, however, and is found there for the purposes of being 
sued, if it carries on business there by its agents. But it isnot con- 
structively présent in a state other than that of whicb it is an inbab- 
itant, for the purpose of being sued, unless it carries on business 
there. St. Claire v. Cox, 106 U. S. 359; S. C. 1 Sup. Ct. Eep. 354; 
Oood Hope Go. v. Eailway Barh Go., 22 Fed. Eep. 635. 

The décision must therefore tum on the point whether the défend- 
ant was carrying on business hère when the process was served. 
Manifestly it was not engaged in business elsewhere, because ail its 
agents were bere, and except bere it gave no sign of life. If it was 
carrying on business bere, tbe persons served were those who repre- 
sented it in carrying on sucb business, because it had no other agents, 
and because thèse persons, its officers and directors, had légal au- 
thority to represent it so long as others had not been ebosen in their 
places. Negotiations between thèse agents, or some of them, and the 
plaintiffs, had been on foot up to a récent date prior to the service of 
process; but, aside from tbis, there is uothing in the affidavits to 
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Bhow that the agents of the défendant had been engaged during the 
year 1884 in any actual business transactions for the défendant. On 
the other hand, it would seem that the défendant still maintained ita 
office at No. 71 Broadway. Although it asserts in its affidavits that 
it had no office hère, this is merely a gênerai statement of a conclu- 
eion, unsupported by any proof that it bas canceled its lease, or sur- 
rendered actual possession of the premises. The statement may be 
true in the same sensé that the accompanying statement is true that 
it has no officers within this state. If it keeps an office hère, the im- 
plication is that the office is needed for the transaction of business. 
If it has its office hère, and has one nowhere else; if ail those who 
are compétent to represent it are hère, and nowhere else, — it must 
transact hère whatever affaira may arise in the exigeneies of a mori- 
bund concem. 

Upon the whole, it would seem that the défendant is found hère. 
The motion is therefure denied. 



Brooks ». Hanovbb Nat. Bans. 
(Oùrcuit Court, 8. D. New Torh. January 28, 1886.) 

1. Faotob— Pledob dp Merchandisb— Validity. 

By the statute, the f actor is to be deemed the true owner of the merchandise, 
se far as to give validity to a pledge thereof in security for a loan, if he has 
been intruBted with the possession of the property for the purpose of sale, or 
as security for advances to be made or obtained upon it. 

2. Waiiehouse Rbceipts— Nbqotiability. 

Warehouse receipts, by statute, in New York, are negotiable instruments, 
and by indorsements transferthe merchandise f or wMch they are given.upoa 
surrender of the receipt. 

At Law. 

Roger A. Pryor, for plaintiff. 

Moore, Low dk Wallace, for défendant. 

Wallaoe, J. In October, 1881, the défendant sold certain cases 
of opium, of the value of $4,412.06, which had been pledged to it by 
Davis & Co. in May, 1879, as security for loans made and to be made 
by the défendant to that firm. New loans were made after the pledge, 
from time to time, by the défendant to Davis & Co., upon the secu- 
rity of the opium, and at the time of the sale, which was made to sat- 
isfy the pledge, Davis & Co. were indebted to the défendant upon one 
loan of $2,000 made February 19, 1881, and upon another loan of 
$3,000 made January 4, 1881, for which the défendant also held ad- 
ditional security. At the time of the original pledge, the opium waa 
the property of one Hatch, (under whom the plaintiff makes title,) 
and had been in the possession of Davis & Co. as his factors for sale. 
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They had stored it with a warehouseman, and had taken a warehouse 
receipt, in the usual form, by which the opium was deliverable to 
them or their order upon surrender of the receipt. Davis & Co. 
pledged the opium to défendant by the indorsement and delivery of 
this receipt. 

This is an action of trover for the conversion of the opium, and the 
only question is whether the défendant acquired a good title to it un- 
der the factors' act. If, after applying the avails of the additional 
security taken by the défendant upon the $3,000 loan, the défendant 
received from the proceeds of the sale of the opi-um any sum in ex- 
cess of its debt against Davis & Co., the plaintiff is doubtless entitled 
to that sum, and can recover it in an appropriate action; but hère 
the only question is whether the act of the défendant in selling it to 
satisfy the pledge was a conversion. 

Manifestly, the loans were made and carried by the défendant for 
Davis & Co. upon the faith of the merchandise described in the ware- 
house receipt, and this being so the pledge made by the faetors was 
as valid, under the provisions of the faetors' act of this state, as a 
pledge by the owner would hâve been. By the statute the factor is 
to be deemed the true owner of the merchandise, so far as to give 
validity to such a contract, if he bas been intrusted with certain doc- 
uments of title mentioned in the statute by the owner, or if he haa 
been intrusted with the possession of the property for the purpose of 
sale, or as security for advances to be made or obtained upon it. The 
case for the plaintiff has been placed upon the theory that the évi- 
dence does not show that Davis & Co. had ever been intrusted with 
the documents of title by the owner. If they had made a pledge of 
merchandise consigned to them which had not come to their posses- 
sion, proof that they had been intrusted with such documents of title 
would hâve been essential, because thèse, under such circumstances, 
and accôrding to the established usages of trade, give the exclusive 
control of the delivery of the property to the factor, and are the only 
évidence of title upon which third persons dealing with him hâve a 
right to rely. But where the merchandise has come to the factor's 
possession, actual or légal, no évidence of title is required. The pur- 
pose of the statute is to protect those who advance money to the fac- 
tor upon the faith of the merchandise and his apparent ownership, 
as evinced either by the possession of the property or by the docu- 
: mentary évidence of title with which he has been intrusted by the 
owner. Cartwright v. Wilmerding, 24 N. Y. 627; Howland \. Wood- 
ruff, 60 N. Y. 73, 81. 

Warehouse receipts, by statute, in this state, are negotiable instru- 
ments, and by indorsement transfer the merchandise for which they 
are given upon surrender of the receipt. If Davis & Co. had not de- 
livered the opium to the warehouseman, or been at any time in actual 
, possession of the merobandise, the possession was theirs in law when 
. the warehouseman gave them the receipt. Thenceforth he recog- 
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nized their rîght of dominion, and his possession was theirs, in con- 
templation of law, and he held it merely as their bailee. 
Judgment is ordered for the défendant. 



Gbbenlbaf and others v. Worthington, Collecter. 
(Circuit Court, B. MoisachuseUa. December 3, 1885.) 

Cdstoms Dutiks— Mebino Shikts, Etc. — Undeb What Law DtrriABLB. 

Shirts, drawers, and stockings composed in part of wool and in part of cot- 
toQ, and known commercially as merino goods, are liable to an assessment of 
85 per cent, ad taloreim, under the act of August 7, 1883, (33 8t. 301,) ia amend- 
ment of Rev. St. § 3504, irrespective of the proportions in which the wool 
and cottou are combined, or the comparative value of the wool in the fabiic. 

Eescript. 

C L. Woodbury, for plaintiff. 

Geo. P. Sanger, D. S. Atty., for défendant. 

CoLT, J. Under the agreed statement of faots it appears that the 
importations were known in trade in 1874 as merino shirts, draw- 
ers, socks, and stockings, and that the yarn waa known in trade as 
merino yarn, and that this yarn was produced by carding together 
wool and cotton, and spinning, by which procesa a distinct article 
of commerce from either wool or cotton is produced, which is known 
and described as merino. The importations being composed in part of 
wool and in part of cotton, and known commercially as "merino," we 
do not think they should be assessed under section 2604, Schedule 
L, of the Revised Statutes, but that they clearly come under section 
2504, Schedule M, of the Revised Statutes, amended August 7, 1882, 
(22 St. 301,) and are liable to an assessment of 35 per cent, ad va- 
lorem. 

Upon the facts as presented we deem the proportions in which the 
wool and cotton are combined, or the comparative value of the wool 
in the fabric produced, immaterial and not affecting the question. 



804 VEOmtAXi BSPOBTSB. 

MoGuiBB ». WiNSLOw and othera. 

(Œreuii Court, N. D. Mm York. January 27, 1886.) 

1. CtTSTOMS— SeizURE— LlABILITT TO FOKPBITUBB. 

The question whetJier property which has been seized by the proper revenue 
offlcers of the government is liable to forfaiture under the customs laws of the 
United States, can only be adjudicated in the mode and by the procédure pre- 
Bcribed by the laws of congress. 
8. Samb— DtJTY OF Ofpicbr. 

It is the duty of the oiBcer to make the seizure if he has probable cause to 
believe the property to be forfeited. 
8. Same — Jtjeisdiction — Pkopbb Action. 

The exclusive jurisdïction to détermine whether property has become for- 
feited to the United States is vested in the fédéral courts, and is to be exer- 
cised by proceedings in rem, and it dépends upon the final decree of such 
courts whether the seizure is to be deemed rightful or tortious. 
4 Same— Pboçeedikgb ik Rem Peecbdb Action in Tkespass fob Fokfbitueb. 
When a seizure is made for a supposed forfeiture under a law of the United 
States, no action of trespass lies in any common-law tribunal until a final de- 
cree is pronounced upon the proceeding in rem to enforce such forfeiture. 
6, Same — Rbtisbd Statutes, §§ 8074-3079, Inclusivis — Sales Pubsuant 
Thbebto. 

A sale of seized property pursuant to sections 3074-8079, inclusive, of the 
Revised Statutes, is, in légal eflfect and opération, équivalent to a sale under a 
Judicial decree of condemnation. 

iction of Trover. 

Martin I. Toumsend, for defendanta. 

Thomas H. Breen, for plaintiff. 

Wallacb, J. This action was commenced in the suprême court 
of this state, and removed to this court upon the pétition of the de- 
fendants. It is an action of trover, brought to recover the value of 
a horse alleged to hâve been wrongfully taken by the défendants from 
the possession of the plaintiff, and converted to their own use. The 
défense is that the horse was imported into the United States from 
the dominionof Canada, in violation of law, and was subject to seizure 
and forfeiture to the United States; and that ail the acts done in the 
premises by the défendants were done by them in the seizure and sale 
of the horse as officers of the government; the défendant Win slow as 
a spécial agent of the treaaury department, and the défendant War- 
ren as coUector of the port of Cape Vincent. 

Upon the trial it appeared that the horse was brought into the dis- 
trict of the défendant Warren, and was seized by him, with the co- 
opération of the défendant Winslow, upon the assumption that the 
plaintiff had entered the horse for importation by means of a false 
invoice, with intent to defraud the United States. The coUector, 
being of opinion that the value of the property seized did not exceed 
$500, caused an appraisement to be made pursuant to section 3074, 
Eev. St. Upon the appraisal the property was found to be of less 
value than $500, and thereupon he caused publication of notice to be 
made in manner and form, and for the period of time, prescribed by 
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section 3075. No person filed any claim to the property seized, pur- 
Buant to section 3076. The coUector thereupon, after the proper time 
had expired, gave notice of the sale of the property seized, and sold 
the same at public auction according to the requirements of section 
3077, and thereafter he deposited the proceeds of the sale in the 
treasury of the United States. AU the proceedings of the défendants 
were regular, but évidence was given for the plaintiff tending to show 
that the horse was not entered by means of a false invoice, and that 
the purchase price paid for the horse in Canada was truly stated in 
the invoice. By consent of counsel for the défendants the question 
of fact was left to the jury whether the property had in fact been en- 
tered by means of a false invoice ; and the question of law whether 
the plaintiff could recover if the jury found against the défendants 
upon the issue of fact was reserved for further considération. The 
jury found for the plaintiff, and the question now is whether the der 
fendants are liable. 

No précèdent bas been cited for such an action, and there is no 
principle upon which it can be sustained. The question whether 
property which bas been seized by the proper revenue oflScers of the 
government is liabie to forfeiture under the customs laws of the United 
States can only be adjudicated in the mode and by the procédure 
prescribed by the laws of congress. By législation which embraces 
the whole subject of seizure and forfeiture the exclusive jurisdiction 
to détermine whether property bas become forfeited to the United 
States is vested in the fédéral courts, and is to be exercised by pro- 
ceedings ira rem; and, as was held in the early case of Slocum v, May- 
herry, 2 Wheat. 1, it dépends upon the final decree of such courts 
whether the seizure is to be deemed rightful or tortious. In Gelston 
V. Hoyt, 3 Wheat. 246, it was decided that if a sentence of condem- 
nation be definitely pronounced by the proper court of the United 
States, it is conclusive that a forfeiture is incurred ; if a sentence of 
acquittai, it is equaily conclusive against the forfeiture; that in either 
case the question cannot again be litigated in any common-law forum ; 
that where a seizure is made for a supposed forfeiture under a law 
of the United States, no action of trespass lies in any common-law 
tribunal until a final decree is pronounced upon the proceeding in ' 
rem to enforce such forfeiture; that if an action be brought against 
the seizing officer for the supposed trespass while the suit for the 
forfeiture is pending, the pendency of the suit may be pleaded in 
abatement; that if an action be brought after a decree of condemna- 
tion, or after an acquittai, with a certificate of a reasonable cause of 
seizure, the decree may be pleaded as a bar to the action; and that 
it is only after an acquittai without such a certificate that the oflûcer 
is without justification for the seizure, and the seizure isto be deemed 
a tortious act. 

An action of trespass or trover cannot be maintained against the 
proper oflScer of the revenue for bis act in making a seizure wben be 
v.26F.no.5— 20 



306 BEDEBAL EEPOKTËR. 

has probable cause to believe the property is forfeited to tbe United 
States, if he does not abandon the seizure by a failure to take the 
necessary steps to procure a judicial condemnation, or in cases where 
a formai decree of condemnation is unnecessary, unless he fails to 
comply with the requirements of the statute by selling the property 
and turning over the proceeds to the treasury. It is his duty to make 
seizure if he has probable cause to believe the property to be for- 
feited. Averill v. Smith, 17 Wall, 82, 91. If made with probable 
cause, he is entitled to the benefit of a hona Jide possession, and is 
responsible only for ordinary diligence in the préservation of the 
property, and in bringing it in for adjudication. Shattuck v. Maley, 
1 "Wash. G. G. 245; Burkev. Trevitt, 1 Mason, 96. 

Prior to the act of April 2, 1844, it was the duty of the collector, 
or other principal ofBcer of the revenue, in making a seizure, to cause 
a suit for forfeiture to be commenced without delay ; and the suit waa 
tried in the district court, as now, by a proceeding in rem, in which 
ail parties interested in the property could intervene, and hâve their 
day in court, and test the question whether the property was properly 
liable to seizure or not. But by that act it was provided that in cases 
of seizure of property which, in the opinion of the collector, was of the 
value of $100 or less, he was to cause an appraisement to be made 
by two sworn appraisers, or by two compétent and disinterested citi- 
zens; and if, by the appraisal, the value was found not to ex- 
ceed that sum, he was to publish a notice once a week for three suc- 
cessive weeks in some newspaper of the oounty or place where the 
seizure was made, describing the article seized, and stating the time, 
place, and cause of seizure, and requiring any person claiming such 
article to appear, and file his claim, with such seizing officer, to the 
article within 90 days. The act also authorized any pei'son claiming 
the property so seized, at any time within the 90 days, to file his 
claim with the collector, stating his interest in the article, upon his 
depogiting with the collector a bond to the United States conditioned 
that, in case of the condemnation of the article so claimed, the 
obligors would pay ail the costs and expenses of the proceedings to 
obtain such condemnation. The act made it the duty of the collector 
to transmit the claim and bond, with a duplicate list and description 
of the articles seized and claimed, to the United States attorney for 
the district, and made it the duty of the district attorney to proceed 
for a condemnation of the property in the ordinary mode prescribed 
by law. It was further provided that if no such claim should be filed, 
or bond given, the collector should give not less than 20 days' notice 
of the sale of the property seized, by publication, in the manner be- 
fore mentioned, and at the time and place specified in such notice 
should sell the property at public auction, and should deposit the pro- 
ceeds, af ter deducting the actual expenses of the seizure, publication, 
and sale, in the treasury of the United States. It was also provided 
that within oue year after such sale auy person claiming to be inter» 
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ested in the property sold might apply to the secretary ôf the treasury 
for a remission of the forfeiture and a restoration of the proceeds of such 
sale, and the same might be granted by the secretary upon satisfac- 
tory proof that the applicant, at the time of the seizure and sale, was 
absent out of the United States, or did not know of the seizure, and 
that such forfeiture was incurred without willful négligence or any 
intention of fraud on the part of the owner of the property ; and that 
if no application for a remission or restoration should be made within 
the year, the secretary of the treasury should cause the proceeds of 
such sale to be distributed as in the case of property condemned and 
sold in pursuance of a decree of a compétent court. The manifest 
purpose of that act was to save to the government the expense of pro- 
ceedings for a judicial condemnation of property forfeited, in cases 
where the property was of inconsiderable value. By subséquent amend- 
ment, a change was made in the law, shortening the length of time 
of the publication of notice of sale, and for the filing of the claim and 
bond, shortening the period during which the secretary of the treas- 
ury might entertain an application for a remission, and making the 
proceeding applicable to ail cases in which, in the opinion of the col- 
lecter or otber principal officer of the rçvenue making the seizure, the 
value of the property did not exceed $500. Act July 18, 1866. As 
thus chauged, the act of 1844 is now inoorporated into the Eevised 
Statutes as sections 3074—3079, inclusive. 

It is entirely clear that a sale of seized property pursuant to thèse 
sections is, in légal efifect and opération, équivalent to a sale under 
a judicial decree of condemnation. Thèse provisions of law were 
adopted originally as asubstitute for the ordinary judicial proceeding 
in a flpecified class of seizures. They contemplate a form and mode 
of proceeding having the ordinary characteristics of a judicial proceed- 
ing in rem, which is usually initiated by a seizure of the res, and in 
which Personal notice to persons interested in the property is com- 
monly dispensed with. They afford a reasonable notice by publication 
of the commencement of the proceeding, and of the cause of seizure, 
and préserve to the persons interested in the property a reasonable 
opportunity to assert their claim, and hâve their rights judicially de- 
termined. The provisions which authorize an application to the sec- 
retary of the treasury also évince the législative intent that a sale 
made pursuant to thèse sections shall conolude the rights of persons 
interested in the property as effeotually as they would be concluded 
under a judicial decree. While an opportunity is given, after the 
sale, to apply for a remission and restoration of the proceeds, the 
applicant ean only be heard upon satisfactory proof that he did not 
know, and was excusable for not knowing, of the seizure and sale of 
the property. The concluding provision, directing the secretary of 
the treasury to d.istribute the proceeds of the sale "in the saine man- 
ner as if the property had been condemned and sold in pursuance of 
a decree of a compétent court," also indicates the législative intent 
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that the sale îs to be treated in ail îts incidents as a sale under a ju- 
dicial decree. 

For thèse reasons it must be held that the question whether the 
property in suit was properly subject to forfeiture oould only be tried 
in the mode prescribed by the sections of the Eevised Statutes referred 
to. It could not be determined in this suit, and a verdict should hâve 
been directed for the défendants. 



Phillips and others v. Eissbe and others.' 

(Sisiriet Court, If. JD. Illinm. June 29, 1885.) 

1, Patents pou Ihybutioiis — Ebroneous Statbmknt of Object dp Inten- 
tion. 

A patent is valid if the invention is applicable to one use, altàpugh it is not 
applicable to ail the uses suggested by the inventor. 
3. Samb^-Void Rbissub— Unwahbantbd Enlargembnt aptbb Two Yeaks. 

Where the reissue was applied for more thantwo yeara af ter the date of the 
original, and the claims were expanded, héld, that such reissue was void. 
8. Same — Car and Wagon TJnloading Appabatus. 

Reissued letters patent No. 4,313, of December 30, 1870, to Nicholas B. Phil- 
lips, are void because for a différent invention from that descrlbed in the orig- 
inal, No. 83,005, of October 13, 1868. 

In Equity. 

Burnett de Burnett, for complainants. 

Peirce é Fisher, for défendants. 

Blodgett, J. By this bill complainants charge défendants with 
the infringement of reissued letters patent No. 4,212, issued to com- 
plainant, December 20, 1870, for "an improvement in wagon and car 
unloading apparatus," the original patent, No. 83,005, having beenis- 
sued to Noah Swickard, October 13, 1868. The leading feature in 
the device is the arrangement of two tilting bars with a platform in 
such manner that the wheels of the wagon or car to be unloaded can 
be brought to rest on thèse bars, when, by tilting the bars, the body 
of the vehicle is tipped to such an angle as to cause the contents to 
slide or be duraped out by its own gravity. The défenses interposed 
are: (1) That the patent is void for want of novelty; (2) that the 
défendants do not infringe ; (3) that the reissued patent is for a dif- 
férent invention from that described in the original, and is such an 
enlargement of the spécifications and claims of the original patent as 
to make the reissue void. 

The proof shows a number of devices, prior to that covered by this 
patent, for unloading cars or trucks by tilting the platform on which 
they stand so as to cause the contents of the car to slide out or be 

• Beported by Charles C. Linthicum, Esq., of the Chicago bar. 
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dumped into a bin or chute ; but f rom the proof I conclude that Swick- 
ard was the first to produce a device by which the wagon was tipped 
or thrown into an inclined position, by means of vibrating bars or 
rails, which operated in connection with a fixed or stationary plat- 
form ; and this arrangement seems to be particularly adapted to dumps 
for unloading bulk grain from wagons drawn by teams, as the team 
can pass readily upon the fixed platform, the wheels being so guided 
as to be brought to rest upon the rails or bars forming part of the 
vibrating platform. 

Most, if not ail, the prier devices seem to bave been specially 
adapted to unloading the contents of cars or trucks run upon rail- 
road tracks or tram-ways; but it is noticeable that Swickard specially 
States that bis invention is to be used for unloading wagons or cars, 
although he only shows it in use as arranged for unloading wagons. 
But it is suggested that if it is applicable to the unloading of cars it 
must be radically changed; that, while an ordinary farm wagon 
stands upon wheels at such height that a sufficient inclination can 
be obtained by dropping the hind end down until the rear axle strikes 
the fixed platform, the much smaller wheels of a car would cause the 
axle to strike the fixed platform before the requisite inclination was 
secured. It is, however, undoabtedly true that the mère suggestion 
of this patentée that his machine can be used "for unloading wag- 
ons or cars" would not invalidate it as a wagon unloader, even if it 
Bhould require inventive genius to adapt it to the unloading of cars; 
that is, it may not be used to unload cars, as the word "car" is com- 
monly used, in contradistinction to "wagon," yet it may cover a valid 
device for unloading a wagon, and would be valid if it is applicable 
to one use, even if it is not applicable to ail the uses suggested by 
the inventer. The proof, therefore, shows that there is some advan- 
tage in using thèse tilting rails insted of a tilting platform. I am 
of the opinion that défense of want of novelty is not made out, al- 
though I feel compelled to say that, in my estimation, there is much 
reason for doubting whether it requires anything more than mère me- 
chanical skill to adapt the older devices to the unloading of wagons. 
The patent, at least, must be construed to stand upon a very nar- 
row basis. 

As before stated, the original patent showed two platforms; that 
is, a fixed platform, A, and a vibrating or tilting platform, working 
in slots in the fixed platform, the pivoted balance bars being tied to- 
gether at their forward end by a cross-board, which rested upon the 
fixed platform when the movable one was level with the fixed one, so 
that the vibrating or tilting bars could not move or act independently 
of each other, but must raise or lower at the same time. The cross- 
board or plank. G, also acted as a stop to keep the forward ends of 
the tilting rails from dropping below the fixed platform, while, by the 
arrangement of the keys, E, E, they held the rear ends of the tilting 
platform in place until the wagon waa drawn onto them, when, by 
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means of à lever, thèse supporting keys were withdrawn, and by a 
fllight effort, or the weight of the operator, the rear end of the mov- 
able platform was dropped to an angle required to slide the load from 
the wagon, Each of thèse tilting rails also contains a self-acting dog, 
G, which was intended to aet as a check to prevent the wagon from 
running back after it had been drawn upon the platform; and, in or- 
der to guide the wagon onto the tilting platform, the lid of the hop- 
per was made long enough to reach from inside to inside of the rail, 
and raised a couple of inches above the platform, so that it would 
serve to guide the wheels onto the tilting rails, There was also fixed 
to the forward ends of thèse tilting bars a bar or hook, which was in- 
tended to prevent the front end of the movable platform from rising 
higher than should be required to secure the necessary slope of the 
wagon for causing the load to slide out. 
The claims of the original patent were : 

"(1) The slotted platform. A, in combination with the pivoted balance 
bars, B, B, board, C, end-bars, I, I, and stops, H, H, ail constructed and op- 
eratlng substantially as and for the purposes herein set forth. (2) The piv- 
oted balance bars, B, B, provided with one or more self-acting dogs. G, in 
combination with the spring toggle keys, E, E, and key, E, ail constructed 
and operating as and for the purposes herein set forth. (8) The arrangement 
of the slotted platform, A, balance bars, B, B, and lid, D, to the hopper, sub- 
stantially for the purposes set forth." 

It will be seen that the ârst claim is for the combination of thèse 
two platforms, the one fixed and the other capable of the tilting mo- 
tion described, with the cross-board which tied the forward ends of 
the tilting rails together, and the hooks or end-bars which limited the 
height to which the forward end of the tilting platform could rise, 
The second claim is for the tilting bars, provided with one or more 
ëelf-acting dogs, in combination with the keys, by which the rear of 
the tilting platform was held in place while the wagon was being 
drawn onto it ; while the third claim is for the two platforms and lid 
of the hopper arranged so as to aet as a wheel-guide. 

The patent as reissued contains seven claims, and the infringement 
in this case is charged as to the first, fifth, sixth, and seventh claims. 
Thèse claims, as to which infringement is charged, are as follows : 

"(1) The tilting platform, B, in combination with platform or floor. A, as 
and for the purposes set forth. * * * (5) The combination of platforms, 
A and B, with a stop device, I, for the purpose set forth. (6) The combina- 
tion of platforms, A and B, with a receiving bin or chute, C, operated sub- 
stantially as described, for the purpose set forth. (7) The combination of 
platforms, A and B, with lid, D, for the purposes set forth." 

It if conceded that the défendants hâve constructed grain dumps 
with tilting rails, each pivoted and working indépendently of the 
other, substantially like the défendants' Model A, in évidence in this 
case, with some variation as to the mode of locking or stopping the 
rear end of the rails in place, and one dump, like the défendants' 
Model B, in which, as will be seen, the forward ends of the tilting 
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rails are tied together by a cross-plank; and the first question I pro- 
pose to consider as to this branch of the case is -whether thèse dumps 
constructed by the défendants infringe either of thèse claims of the 
reissued patent. 

The first claim of the reissue is for the tilting platform, B, in combi- 
nation with the fixed platform or floor, A. In the spécifications of the 
reissue it is said the tilting platform is so constructed "as that its 
forward end shall rest upon the stationary platform." It must be 
obvions to any one who studies the opération of thèse devices that 
Bome way must be provided for holding the forward end of the mov- 
able platform so that it will not fall below the fixed platform. The 
spécifications of the reissue give no instructions as to how the for- 
ward end of the tilting platform is to be constructed, so that it shall 
rest on the stationary platform ; but the drawings show a cross-board 
■which ties the forward ends of the two pivoted bars together, and 
this cross-board, when thèse forward ends drop to the level of the 
fixed platform, must rest on tbe fixed platform, and thus hold the 
movable platform level with the fixed platform. This mode of con- 
struction is clearly shown in Fig. 2 of the reissue drawing. It may, 
as I think, be correctly said that this modo of construction shown in 
the drawings is only one mode, and does not limit the patentée to 
that mode of construction only; that is, he may, by the reissued 
patent, use any mode of construction by which the forward end of 
the movable platform is made to rest on the fixed platform. The 
rails of défendants' dumps constructed according to Exhibit A rest 
upon a cross-timber f astened under the stationary platform ; while 
the dump constructed according to Exhibit B shows the forward ends 
of the rails tied together, so that the cross-board resta on the station- 
ary platform. It seems to me, therefore, that the dumps of the défend- 
ant infringe this first claim; that is, they use the fixed and tilting 
platform acting together substantially as in the reissue, because thèse 
two pivoted rails worldng in their respective slots, when resting upon 
their front and rear beariugs, form a platform, and when a wagon is 
driven upon them it stands practically upon a platform composed of 
thèse two rails and the bearing upon which they rest. When the 
keys or looks of the rear ends of thèse rails are removed, then the 
platform can be tilted, and thereby the wagon put at such an angle 
as to discharge its load. The tie-bar shown in the défendants' dump, 
B, and in the drawing, is really inoperative and performs no func- 
tion, if some other rest for the forward ends of the bar is provided, 
because thèse bars working in their slot are ail that are needed to hold 
the four wheels of the wagon, and are practically a platform of them- 
selves, without regard to a tie-board or cross-board Connecting their 
forward end. 

The fifth claim is for the combination of the platforms, A and B, 
with the stop device or hook, by which the platform is prevented from 
tilting f urther than is necessary to unload the wagon. The défend- 
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ants do not use this stop device, and therefore do not înfringe this 
combination. 

The sixth claim is for the combination of the platforms, A and B, 
with the receiving bin or chute. As I shall hâve something to say 
about this claim in considering the validity of this reissue, I will only 
say, in passing, that no snecial form of receiving bin or chute is shown 
or described in the speciiications. The very idea of dumping or un- 
loading the contents of a wagon or car présupposes that the contents 
are to be dumped into some réceptacle ; and it may well be doubted 
whether this claim is not too vague and uncertain to be npheld. 

The seventh claim is for the combination of the platforms, A and 
B, with the hopper lid, J). This lid, D, as bas been said, is arranged 
to act as a guide to run the wagon wheels upon the rails, and, as de- 
fendants use no such device, but bave dropped their vibrating rails a 
slight distance beJow the surface of the fixed platform, so as to make 
sure of running the wheels upon the vibrating rails, they do not in- 
fringe this combination, their wheel guide being différent from that 
provided in the patent. I therefore condude that the défendants' 
dumps infringe the ûrst claim of this réissued patent. 

I now come to consider the validity of this reissue. It will be no- 
ticed that this reissue was applied for and made more than two years 
after the issue of the original patent, and the défendants insist that 
this case is by that fact brought within the cases of James v. Gamp- 
hell and Miller v. Bridgeport Brass Co. Complainants insist, how- 
ever, that the claims of the reissue are but a restatement of the claims 
of the original patent. A comparison of the original with the reis» 
Bued patent shows that the spécifications hâve been much amplified, 
and, to some extent, new éléments are introduced into them. For 
instance, in the original patent it is said : 

"A plank or board, C, is secured to the front end of such bars, so that they 
cannot work independently or separate from each other, but must raise and 
lower at the same time." 

In the reissue it is said : 

"A tilting platform, B, so constructed as that its forward end shall rest 
upon the stationary platform, while the rear end, consisting of beams or bars, 
B, shall play within the openings or slots formed in the floor, so that, when 
required, the rear end of the platform may descend below the line of the 
floor." 

Hère we hâve, as it seems to me, a radical departure froôi the 
mode of construction indicated by the original patent. The original 
patent required imperatively that the forward ends of thèse tilting 
bars sbould be fastened together so that they could not work inde- 
pendently or separate from each other, but must raise or lower at the 
same time. By omitting this élément from the reissue, the patentées 
hâve caused their device to cover a device which would not be cov- 
ered by their original patent. Neither the claims of the original pat- 
ent, nor the spécifications, seem to anticipate any other form of cou- 
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Btruction than one in which the vibrating bars should be fastened to- 
gether at their forward ends, so that they could not operate inde- 
pendently or separate from eaeh other. By the reissue ail that seems 
to be required is that some rest or stop shall be provided to prevent 
the forward ends of the vibrating rails from falliûg below the level of 
the fixed platform, and, as I hâve already said, the défendants so 
construct their dump that the forward ends of the vibrating rails rest 
upon a timber fastened to the under side of the fixed platform. Hère 
is a new invention or différent invention described and claimed from 
that described and claimed in the original patent. The original pat- 
ent claimed a vibrating platform of a peculiar construction, with cer- 
tain éléments in it. The reissue claims a différent vibrating plat- 
form, with less éléments in it, and deseribes a vibrating platform not 
covered by the original spécifications or claims. 

As, in considering the question of infringement, I hâve held that 
the défendants only infringe the first claim of the reissue, it may not 
be necessary to consider the validity of the fifth, sixth, and seventh 
claims of this reissue ; but I can hardly f orbear the passing remark 
that the sixth claim of the reissue, which is for the combination of 
the two platforms with the receiving bin or chute, seems to me to be 
a most unwarrantable enlargement and expansion of the original pat- 
ent. The original patent contained no suggestion or description of 
a receiving bin or chute, The only possible allusion to it is the men- 
tion of the lid to the hopper; and yet, by the sixth claim of this reis- 
sue, an élément which is not in the original patent, either by descrip- 
tion or claim, is made one of the éléments of a combination. It 
therefore seems to me that this reissued patent must be held void, as 
being for an invention not described in or covered by the original 
patent. This patentée could not, by this reissue, add new featurea 
or omit old features, especially after the lapse of so much time from 
the issue of the original patent. 

The proof in the case shows quite conclusively that, at or about the 
time of the issue of this original patent, this kind of dumps or de- 
vices for unloading wagons came into use, especially at elevators and 
corn-shelling warehouses at railroad stations, and it was found by 
practical expérience that two pivoted rails so arranged that the wagon 
could be driven upon them, with proper stops to hold them in place, 
and a device for the releasing of the stop when ready to dump, was 
ail that was necessary for the purpose, and Sypes, McGrath, and 
other inventors entered the field with this simpler form of dump, 
whereupon plamtiff sought and obtained this reissue in order to cover 
this less complicated construction which others had introduced and 
proved useful. 

This bill is dismissed for want of eç[uity. 
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Aron ». Manhattan Ey. Co.* 

{dreuit Court, S. D. New York. January 36, 1886.) 

1. Patektb poh Iityentions— Noveltt— Gath-Operating Detice. 

A device for opening and closing the gâtes of railway cars, consistlng of a 
link Connecting a sliding rod witli the gâte, and a rod sliding in or on bear- 
ings secured to the guard-rail, and having a handle located within convenient 
reach of tbe attendant, does net possess patentable novelty. 
8. Same— JuDiciAii No'ricB of Mechanical Devices. 

Judges •will take judicial notice of meclianical déviées of common knowl- 
edge. 
8. Same— Patbntabilitt Rests on Means for Carbttno dut a Conception. 
Altbough tlie patentée was the first to conceive of the convenience andutil- 
ity of a mechanism for opening and closing the gâtes of railway-car platforms, 
hiB right to a patent muât rest upon the novelty of the means he contrived to 
carry his ideas into practical application. 
4. Same— Invention — Mechanical Skill. 

It rarely happens that old instrumentalities are so perfectly adapted for a 
use for which they were not originally intended as not to require any altéra- 
tion or modification for auch use. But if the changes involve only the exer- 
cise of mechanical skill, they do not sanction a patent. 
6. Same — Duplication. 

The mère duplication of a device for operating agate for the platforms of 
railway cars, whereby the gâtes of two adjoining platforms may be operated 
simultaneousiy, does not require invention. 
6. Same— Patent No. 288,494, op November 13, 1883— Railtvav-Car Gates. 

The flrst flve claims of this patent are void of want of patentable novelty. 

In Equity. 
, Munson d Philipp, for complainant. 

Edwin H. Brown, for défendant. 

Wallacb, J. This suit is brought to restrain infringement of let- 
ters patent No. 288,494, granted November 13, 1883, to William W. 
Eosenfield, assigner. ïhe patent relates to gâtes of cars in -which 
the passengers get on and ofif at the sides of the platform, the gâtes 
being arranged to close the side entrances to the car platform except 
when the passengers are getting on and off. Such cars are in use 
upon the elevated railways in the city of New York. The patent de- 
Bcribes two improvements in thèse gâtes, only one of which is in- 
volved in this controversy. This consista in operating mechanism 
by which the guard or attendant upon the platform of the car, while 
standing out of the way of incoming or outgoing passengers, and in 
the passage-way between two cars, can simultaneously open and close 
the gâtes of both cars. The only question litigated is whether there 
was any patentable novelty in this improvement. 

In the gênerai preliminary statement of the object of the invention 
the patentée states in his spécification that — 

"In inany classes of railway cars, and partieularly in those used upon the 
elevated and other city railways, it bas been found necessary, in order to pre- 
vent passengers from falling from ttie train, and also to prevent persona 

• Keported by Charles C. Lintliicum, Esq., of the Gliicago bar. 
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froni attempting to get o£E or on the car while in motion, to provide the en- 
trances on the car platform with gâtes by which they can be closed except at 
the proper time. As there Is usually but one guard or attendant stationed 
between two adjoining cars, it follows that, to open or close both gâtes, he 
must pass around from one to the other o£ the adjoining platf orras. It isthe 
object of the presenc invention, among other things, to provide means by 
which the guard or attendant can, without changing his position, open or 
close both gâtes simultaneously, and with the least possible delay. To that 
end, one feature of the invention consists in providing the gâtes with con- 
nections so arranged that any two adjoining gâtes can be simultaneously 
opened or closed by the guard while standing in the passage-way leading from 
one of the cars to the other." 

In the detailed description illustrated by the drawing, the platfortns 
are arranged so that the entrances to them from the station are at 
the side, and are provided with the usual guard-rails, which extend 
across the ends except a space at the middle, which is left open to 
afford a passage-way from one car to the other. The side entrances 
to the platform are closed by gâtes, which are hinged to posts at the 
outer ends of the guard-rails, and are arranged to swing inward against 
the rails in opening. The devices for operating the gâtes are a link 
Connecting a sliding rod with the gâte, and a rod which slides in or 
on bearings seoured to the guard-rail, with a handle which is located 
near the passage-way. When the platforms of two cars adjoin each 
other, the handles can be simultaneously grasped by the guard stand- 
ing in the passage-way, one with each hand. Two arrangements of 
thèse co-operating connections are suggested in the description, and 
are-shown in the drawing. In one, the sliding rods extend along the 
outside of the guard-rails, and are conneoted by the links to levers or 
arms which extend outward from the gâtes ; the opening of the gaies 
being effected by pushing the sliding rod. In the other, the sliding 
rods extend along the inside of the guard-rails, and are connected by 
the links directly to the gâtes, the opening being effected by pulling 
upon the sliding rod. The patentée states that the sliding rods wili 
preferably be provided with some form of locking mechanism by which 
the gâtes can be fasteued in the open or closed condition. 

The claims of the patent are six in number, five of which only are 
in controversy, and they are as follows : 

"(1) The combination, with a gâte arranged to close the side entrance to a 
car platform, of an operating handle looated at or near the inner end of the 
platform guard-rail, and means Connecting said gâte and handle, whereby 
the attendant may open and close the gâte while standing at the end of said 
guard-rail, substantially as described. (2) The combination, with gâtes ar- 
ranged to close the side entrances to the adjoining platforms of two cars, of 
operating handles located at or near the inner ends of the platform guard-rails, 
and means Connecting said gâtes and handles, whereby the attendant may 
open or close both gâtes simultaneously while standing at the ends of said 
guard-rails, substantially as described. (3) The combination, with a railway 
car and its platform, having an end guard-rail, by which a side entrance 
thereto is provided, of a gâte for closing said entrance, a rod, as/, sliding in 
or on guides secured to said guard-rail, and a link, as e, connected to said 
gâte and rod, ail substantially as described. (4) The combination, with a 
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lailway car and îts platform, having an end guard-rail, by whieh a side en- 
trance thereto is provided, of a swinging gâte for closing said entrance, a 
rod, as/, sliding in or on a guide secured to said rail, a link, as e, connected 
to said gâte and rod, and means for locking said gâte in its closed position, 
ail substantially as described. (5) The combination, with gâtes arrangea to 
dose the side entrances to the adjoining platforms of two cars, of rods, as/, 
sliding in or on guides seoured to the guard-rails of said platforms, and links, 
aa e, connected to said gâtes and rods, substantially as described." 

A brief référence to the prior state of the art will indicate that the 
combinations referred to in the several claims are merely an applica- 
tion to a new situation of old devicea which had previously been ap- 
plied to analogous uses. Devices to open and close an aperture at a 
distance from the operator in a great variety of forms was old. As 
illustrations of those things which are matters of common knowledge, 
and of which the court will take Judicial notice, it is suiEcient to al- 
lude to the strap used by the driver at the front of an omnibus to 
open and close the rear door; to the déviées for opening or closing 
valves at a distance, in steam and hydraulic apparatus; and to the 
devices used at railway switches for opening and closing the rails. 

Eeferring to the prior state of the art, as shown by various prior 
patents which bave been introduced in évidence, it appears also that 
mechanism to open and close the entrance to passenger cars at a 
point distant from the operator was likewise old ; as, where the oper- 
ator, standing upon the front platform, employed such mechanism 
to open or close a door at the rear platform. One prior patent alone, 
the one granted to John Stephenaon, September 15, 1874, shows five 
methods of closing and opening the rear doors of street cars from the 
front platform. Mechanism for closing and opening apertures at a 
distance from the operator, in which the same devices were employed 
as are employed by the patentée, was old, and is disclosed in a num- 
ber of earlier patents which hâve been put in évidence, It will suf- 
fice to refer to two onl3'. The patent to Woolensak, of March 11, 
1873, for an improvement in transom lifters, describes the means for 
opening and closing the transom as consistingof a sliding rod, which 
is connected by a pivoted link to the arm of the transom frame. The 
patent to Carrigan, granted April 16, 1878, for an improvement in 
blind adjusters, whereby outside blinds are opened and closed with- 
out lifting the window sash, describes as the mechanism employed a 
sliding bar connected by a pivoted link with a hinged shutter. In 
both of thèse patents, the aperture, to be opened and closed at a dis- 
tance from the operator, — in the one case a shutter, and in anotber 
a transom, — is opened afid closed, as is the case in the patent in 
suit, by pushing or pulling the sliding rod or bar. In both of thèse 
patents there is likewise described a locking device, by means of 
which the sliding rod or bar is retained in a fixed position, bo tliafc 
the shutter or the transom will remain fastened when opened or closed, 
at the option of the operator; thus showing opening, closing, and 
locking apparatus in ail essentials like that of the patent iu suit. 



AEON V. MANHATTAN EY. CO. 317 

Moreover, the patent to Carrigan shows this apparatus arranged to 
open and close the two shutters of the window, at the option of the 
operator, Bimultaneously; the sliding bars being so arranged as to be 
pushed or pulled each by one hand of the operator. Mechanism for 
opening and closing apertures distant from the operator, in which 
the devices used for the purpose are the meehanical équivalents of 
tbose employed by the patentée, is shown to be old by a large num- 
ber of patents which hâve been put in évidence. 

This partial exhibit of the prier state of the art demonstrates that 
what the patentée did was to adapt well-known devices to the spécial 
purpose to which he contemplated their application. It was neces- 
sary that the gâte should swing inward to open and outward to close; 
that the sliding rod should be located where it would be out of the 
way of passengers entering or leaving the platform; and that the 
end or handle of the rod should be located where it could be con- 
viently operated by the attendant, without inconveniencing outgoing 
or incoming passengers. The new situation required adéquate mod- 
ifications of existing devices for opening and closing an aperture at 
a distance from the operator, appropriate to the new occasion. Ac- 
cordingly, the patentée located the rods on bearings secured to the 
guard-rails, with their handies near the passage-way formed by the 
space or opening near the middle of the guard-rail. If this required 
invention, his improvement was the proper subjeçt of a patent. He 
did nothing more and nothing less than this. It seems impossible 
to doubt that any compétent mechanic, familiar with devices well 
known in the state of the art, could hâve done this readily and suc- 
cessfully upon the mère suggestion of the purpose which it was dé- 
sirable to eSect. When it was done as to one car platform, it was 
only requisite to duplicate it upon another to make the improve- 
ment of the patentée in ail its length and breadth. 

The patentée is entitled to the merit of being the first to conceive 
of the convenience and utility of a gâte opening and closing mechan- 
ism which could be operated efficientiy by an attendant in the new 
Bituation. His right to a patent, however, must rest upon the nov- 
elty of the means he contrives to carry his idea into practical appli- 
cation. It rarely happens that old instrumentalities ate so perfectly 
adapted for a use for which they were not originally intended as not 
to require any altération or modification. If thèse changes involve 
only the exercise of ordinary meehanical skill, they do not sanction 
the patent; and, in most of the adjudged cases where it has been 
held that the application of old devices to a new use was not patent- 
able, there were changes of form, proportion, or organization of this 
character which were necessary to accommodate them to the new 
occasion. The présent case falls within this category. The bill is 
therefore dismissed. 
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Albant Steam-Teap Co. ». Pelthousen.* 
{Oircuit Court, If. D. Nm York. February 3, 1886.) 

1. Patehts fob Inventions— Application foe Rbhbabino fob Nbwlt-Discot- 

EKBD Evidence. 

Where patents hâve been sustained after animated, persistent controversy 
for over tive years, and a pétition for rebearing bas been flled on the ground 
of newly-discovered évidence, the criticism naturally suggeats itself, why waa 
not the testimony adduced before the examiner? 

2. Samb— Excuses fob Dblay. 

Excuses for delay in presenting évidence, being vague as to dates, and 
otherwise insufficient and unsatisfactory, a rehearing was denied. 

3. Samb — Nbwly-Discoveeed Evibbncb Conflicting. 

Where newly-discovered évidence is conflicting, it is entitled to but slight 
considération, and, if oflered at a late day, the cause should not be reopened 
to receive it. 

Pétition by the Défendant for a Kehearing. 

E, N. Dickerson, Jr., for complainant. 

Matthew Haie and E. H, Bottum, for défendant, 

Before Wallaoe and Coxe, JJ. 

CoxE, J. Thia action was commenced in November, 1880, the 
bill alleging infringement of four patents owned by the complainant. 
It was decided, after two elaborate arguments, in May, 1884. The 
décision was in f avor of the défendant upon three of the patents, and 
in favor of the complainant upon one, — the third Bleasing patent. 
22 Blatchf. 169, and 20 Fed. Kep. 633. In January, 1885, both 
parties tiled motions for a rehearing. The complainant's motion 
prevailed, and the cause was reargued, as to the second Blessing 
patent, in June, 1885, before Mr. Justice Blatchfokd. 2é Fed, Eep. 
699. For over five years, therefore,this controversy bas been the sub- 
ject of animated, persistent, and apparently inexhaustible litigation. 
In January, 1886, this motion is made by the défendant fora rehearing, 
on the ground of newly-discovered évidence. The criticism naturally 
suggests itself, why was not the testimony adduced before the examiner ? 
Why, at least, bas this motion been so long delayed? An excuse is 
attempted, but it is vague as to dates, and, in other respects, insuf- 
ficient and unsatisfactory. Eegarding that part of the pétition which 
relates to prier sales by the défendant of steam-traps to parties in 
Milwaukee, it is enough to say that there can be no prêteuse that 
this testimony is newly discovered, and no reason is advanced,' which 
at ail commenda itself to the court, why it was not produced before 
the examiner. 

In addition to thèse considérations, we are of the opinion that such 
discrédit is thrown upon the statements of the Albany witnesses that 
their testimony, were it before the court, could hardly be expected to 
throw much light upon the point in controversy. Several of them 

' Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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bave made affidavits for the complainant in direct conflict with those 
read by tbe défendant. Such testimony is entitled to but slight 
considération, and at this lateday the cause should not be reopened 
to reçoive it. 

We see no reason why the complainant is not entitled to the usual 
decree. It wonld not be wise, in our judgment, to instruct the mas- 
ter in advance as to the course be shall pursue. Both parties will 
be fully protected by exceptions to bis report, and, should the mas- 
ter be in doubt, he can, if he desires to do so, apply at any lime to 
the court for instructions. The motion for a rehearing is denied. 

Wallace, 3., coucurs. 



Consolidated Safett Valve Co. v. Ashton Valve Co. and others. 

(Two Cases.)' 

{Gireuit Court, D. Massachusetfe. January, 1886.) 

1. Patents for Inventions— Bill in Equity— Expired Patent. 

In a bill flled more tlian a year after the patent expired, an injunction was 
aBked against the use or sale of infringing devices, should any be found in de- 
fendant's possession, and also against the use of the toDls and paraphernalià 
of infringement made during the life of the patent for the purpose of inf ringe- 
ment. Held, that the bill was not for discovery in aid of a suit at law, but was 
a bill for discovery and relief, and as such within the décisions in Root v. Rail- 
way Go., 105 U. 8. 189, and Lord v. Whitehead, 24 Fed. Rep. 801. 

S. Samb— Richabdson Valve— Patent No. 85,963. 

On motion for preliminary injunction, complainant relied on the décision of 
the suprême court sustaining the Richardson patent. Consolidated Valve Co. v. 
Safety Valve Co., 113 U. S. 157; 8. C. 5 Sup. Ct. Rep. 618. Reld, that if appli- 
cable to the présent case, that décision would, of course, be conclusive; but, 
there being a doubt whether défendants' device came within it, a preliminary 
injunction was refused. 

8. Same— OïPiCBBS op Cobpokation as Défendants. 

A demurrer by two of the défendants, offlcers of the corporation défendant, 
based upon the ground that they had no connection with the alleged infringe- 
ment, overruled. 

In Equity. 

Thomas W, Clarke, for complainant. 

James E. Maynadier, for défendant. 

CoLT, J. The bill in equity No. 2,164, brought upon patent No. 
58,294, granted to George W. Richardson, which expired September 
25, 1883, is not a bill for discovery in aid of a suit at law, but ia 
a bill for discovery and relief, and as such it falls within the décis- 
ions of Root V. Kailway Go., 105 U. S. 189, and Lord v. Whitehead, 
24 Fed. Eep. 801. Equitable jurisdiction is sought to be sustained 
on the ground that the bill seeke relief, by way of injunction, against 

'Eeportedby Charles C. linthicum, Esq., of the Chicago bar. 
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the nse or sale by the défendants of any of the valves embodying the 
invention, should any be found in their possession, and also against 
the use of the tools and paraphernalia of infringement made during 
the life of the patent for the purpose of infringement. In a bill in 
equity, brought more than a year after the patent bas expired, we do 
not see how an injunction can be granted nnder the allégations of 
the bill in respect to the matters prayed for, and we do not think the 
cases cited by plaintiff's counsel sustaih his position. For thèse rea- 
Bons the demurrer of the défendants must be sustained, and the bill 
dismissed. 

The bill in equity No. 2,165, brought upon patent No, 85,963, dated 
January 19, 1869, granted to George W. Eichardson, prays forapre- 
liminary injunction, The oomplainant relies upon the décision of 
the suprême court, sustaining the Eichardson patents. Consolidated 
Valve Co. v. Safety Valve Co., 113 U, S. 157; S, G, 5 Sup. Ct. Eep. 
513. We recognize the binding authority of that décision, and, if 
applicable to the présent case, it is, of course, conclusive. But upon 
this point we bave a doubt. There is much going to show that the 
suprême court construed the Eichardson patents to cover a valve in 
which the outlet from the huddling-chamber was smaller than the 
inlet, and that this was one of the main features of the invention. 
In the case before us the outlet ia larger than the inlet. Whatever 
opinion the court may come to upon a full hearing on the merits of 
the case, we do not think the complainant's right to a preliminary in- 
junction so free from doubt that the court should grant it. Under 
thèse circumstances the motion must be denied. 

The demurrers of two of the défendants, Ashton and Eeed, officers 
of the défendant corporation, based upon the ground that they hâve 
no connection with the alleged infringement, are overruled. It is clear 
that they are proper parties to the bill. 



Norton Dooe Cheok & Speincî Co. v, Elliott Pnetjmatio Doob- 
Check Co. and others. 

(Oirctiit Oourt, D. Massachusetts. December 4, 1885.) 

Patents pob Inventions— iNFKrtîQBMBNT— Machines fob Closino Doges with- 
ouT Slamming. 

Patent No. 144,936, çranted to F. H. Kicliards, November 35, 1873, for im- 
provement in door-springs, and No. 351,790, granted to Lewis C. Norton, Jan- 
uary 3, 1883, for improvement in door-cbecks, compared with Elliott's patent, 
anaheld, that the second claim of the Kichards patent is infringed tberebj, 
but that the flrst claitu of the Norton patent is not infringed thereby. 

In Equity. 

Chauncey Smith and Geo. 0. G. Coole, for complainants. 
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James E. Maynadier, for défendants. 

CoLT, J. The défendants are charged with infringement of the 
patent granted to F. H. Eichards, November 25, 1873, numbered 
144,926, for improvement in door-springs ; also with infringement 
of the patent granted to Lewis C. Norton, January 3, 1882, num- 
bered 251,790, for improvement in door-cheoks. 

The invention of Eichards bas for its object a machine for olos- 
ing doors quickly without slamming, and it consista in the employ- 
ment of a group of devices for producing an air eushion, so as to 
check the movement of the door just before it closes, and thus pre- 
vent it from slamming. We find in the Eichards machine a cylinder 
of proper length, closed at one end, a packed piston capable of trav- 
eling in the cylinder, a spring exerting a pressure upon the piston, 
Buitable means for allowing the air to enter freely and escape slowly 
from the air chamber in the closed end of the cylinder, and means 
for mounting the piston and cylinder upon the door and its jamb. 
When the door is released the spring will drive the piston forward, 
and the piston will impart its motion to the door. At first, but little 
résistance will be offered to the motion of the piston, because the air 
is compressible; gradually, however, as the escape vent in the end 
of the cylinder is small, the air will be more and more oompressed, 
nntil it will counteraet the force of the spring and the momentum of 
the door, and the door will almost stop for an instant, and then close 
slowly as the air escapes through the vent. The charge of infringe- 
ment is confined to the second claim of the patent, which is as fol- 
lows: 

"2. The grooved screw, I, for adjusting the vent, in combination with the 
packing. H, pistou, G, tube, D, and coiled spring, P, or équivalent, substan- 
tially as herein shown and described." 

It is clear that the éléments mentioned in the foregoing claim are 
found in the EUiott, or défendants', machine, and that the Elliott 
machine accomplishes the same resuit, of checking the motion of the 
door in closing, in substantially the same manner as the Eichards 
machine. Stress is laid upon the fact that in the Eichards ma- 
chine the cupped packing performs the double ofSce of a packing 
and a valve, to admit the air as the piston moves baek, and which 
closes when the piston moves forward ; while Elliott has a piston with 
cupped packing, and a valve in the center of the piston, for the pur- 
pose of admitting air to the cylinder during the backward stroke, 
and eonfining it during the forward stroke. We think it may be 
said, however, that thèse devices were known substitutes for each 
other. We must also bear in mind that Eichards was the first to 
organize a machine to check the motion of a door just before it 
closes, and thus prevent slamming; and that, therefore, bis patent is 
entitled to a broad construction. Thèse considérations lead us to 
the conclusion that the défendants hâve not escaped the charge of in- 
fringement of the second claim of the Eichards patent by the form 
v,26F.no.5— 21 
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of valve employed. The évidence does not sustain the défense that 
the double duty of a packing and valve performed by the cupped 
paeking in the Eicbards machine renders it inoperative, though un- 
doubtedly the use of a valve in the piston, together with the packing, 
as employed by Elliott, makes a more eiEcient machine. The Eich- 
ards machine appears to be a practical working de vice, whatever its 
commercial value may be. 

Several patents are referred to as anticipations of Eichards' ma- 
chine. The Richards device is both a door-spring and a door-check. 
The prior Ovenden patent does not appear to describe any spring; 
and, further, it has no adjustable vent. The machine opérâtes by 
allowing the air confîned in a cylinder closed at both ends to leak 
past the piston, the air being confined in the compressed-air chamber 
until the piston has reached a certain point of its stroke, when it is 
allowed to escape past the piston, thus relieving the piston from ail 
résistance. This is not the air-oushioning device of the Eichards 
patent, which opérâtes to arrest the motion of the door just before it 
closes, to prevent it from slamming, and then allows it to proceed to 
close effectively. In the Shaw patent there is no checking device, 
such as is contained in the Eichards machine. The Harrison pat- 
ent, dated July 6, 1869, and the Moore patent, of August 10, 1869, 
for water-closet valves, are also introduced as anticipating the Eich- 
ards device, or for the purpose of limiting the second claim of the 
patent. We consider the mode of opération of the Harrison and 
Moore valve-cocks so essentially différent from the Eichards machine 
that they cannot fairly be held to anticipate it. Some portions of 
the mechanism employed are also substantially différent. The de- 
vices of Harrison or Moore cannot be used, practically, for door-checks. 
There is not sufScient analogy between the devices and their uses to 
justify the conclusion that there was no invention in what Eichards 
did, nor to warrant us in limiting the invention of Eichards to the 
grooved sorew for adjusting the vent. 

We now come to the considération of the second branch of the case, 
— whether the défendants infringe the Norton patent. The Norton is 
an improvement uppn the Eichards machine. The patent states that 
the invention described consists chiefly in the combination of a door- 
check with a door and jamb, by means of certain Connecting and op- 
erating mechanisms, "ail so arranged together that when the door is 
being closed at a constant rate of speed there will be a material in- 
crease in the rapidity with which the piston is driven home, as the 
door nears the jamb, and consequently the resisting or cushioning 
power of the air in the cylinder in front of the piston will not mate- 
rially affect the motion of the piston until the piston is driven nearly 
home, and the door is about to strike the jamb." In the Norton 
patent the cylinder is hinged to the jamb, and there is a crank-arm, 
called the guide-rod, to control the piston stroke, and a Connecting 
arm to operate the piston-rod. The two arms are connected by brack- 
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ets to the door and jamb. One end of the Connecting arm has a 
flattened surface, which the patent calls a disk. To the lower part 
of this disk is pivoted the piston-rod, and to the upper part of it is 
pivoted the guide-rod. Thèse two pivots are termed respectively h 
and h\ The spécification says that the purpose of the guide-rod is 
to control the length and direction of the piston stroke, and its pivot, 
h', acts as a fulcrum upon which the Connecting arm turns, "and which 
is necessary for the proper working of the device; * » • the 
leverage acquired by the use of thèse two pivots being sufficient to do 
away with any fear of a dead point" when the door is open wider 
than a point at right angles to the jamb. 

In the Elliott machine we find two arma pivoted together and con- 
nected to brackets on the door and jamb. The piston-rod is hinged 
and the cylinder is set parallel with the jamb. But Elliott uses only 
one pivot in place of two. Norton, in his spécification, considers two 
pivots necessary to the proper working of his device. If the first 
claim of the Norton patent, which is the only one in controversy, 
embraces a connection between the two arms and the piston-rod, 
where two pivots are uaed for a purpose which the patentée regards 
as necessary for the proper working of his device, and if Elliott uses 
but one pivot, he does not infringe, because be does not employ the 
same éléments, or their équivalents, in combination. 

The first claim of the Norton patent is for the combination with a 
door and its jamb of a compressed-air door-check, provided with an 
arm whereby its piston-rod may be operated, a guide-rod whereby 
the stroke of its piston will be controUed, and suitable devicesfor at- 
tacbment of the arm, guide-rod, and door-check to the door or its jamb ; 
ail connected and operating together substantially as and adapted for 
the purposes set forth. In our opinion, this claim, taken in connec- 
tion with the spécification and drawings, includes, as a part of the 
mechanism therein described, the two pivots by means of which the 
arm is connected, first to the guide-rod and then to the piston, and 
the défendants, not using this device, do not infringe. The single 
pivot of Elliott is not the équivalent of the two pivots in the Norton 
machine. The fact that the Norton machine may be operative with 
the use of one pivot, does not meet the point. 

We deem it unnecessary to dwell upon the other défenses which 
are urged. Our conclusion is that the Elliott machine infringes the 
second claim of the Eichards patent, and that it does not infringe the 
first claim of the Norton patent. Decree for complainants. 
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ÂDAMS and others v. BBiDaEWATEB Ibon Go. and otbers. (No, 

1,430.)> 

American Tube Woeks v. Samb. (No. 1,428.) 
{Circuit Court, D. Mmsaehusetta. February 3, 1886.) 

1. Patents foe Intentions— Suit in Equitt on ErpiBBD Patent. 

A bill was flied to recover damages for infringement during the original 
term of a patent, which term had then expiredj and équitable jurisdiction was 
Bought to De maintained on the ground of tlie intricacy of the account. Held, 
f oHowing Lord v. Whitehead, 34 Fed. Rep. 801, that, in actions of tort, the 
mère intricacy of the account does not furnish a ground for équitable inter- 
férence, and that the bill must be dismissed. 

2. Bame — ^BiLL FiLBD Twbntt-Thkimc Dats beforb Patent Expikbd. 

A bill was flled July lOth on a patent which espired August 2d f ollowing. 
A perpétuai, but not a provisional, injunction was prayed. Held, that the f act 
that no preliminary injunction was asked for was not material, as complain- 
ants had a right at any moment to amend their bill and pray for a provisional 
injunction. 

8. Samb — Equitt Jttkisdiction. 

This case was cognizable in equity_ at the time the bill was flled, and it was 
not impossible to hâve obtained équitable relief during the lifeof the patent. 
It was not a mère device to transfer a plain jurisdiction at law to a court of 
equity, as where the patent has only several days to run. 

4. Samb — Estoppel — Aots 01" Patentée aftbr Assignment. 

By contract in writing made between patentée and défendants it was agreed 
défendants did not infringe the patent; but prier to the date of said contract 
the patentée had grantedto complainants an exclusive license for the original 
term of the patent, and agreed to assign to them the extended term, which he 
did subséquent to the making of the contract. Eeld, that at the date ol the 
contract complainants had vested in them the entire right to the patent for 
the extended term, and that right could not be disturbed by any act of the 
patentée. 

6. Same— Fkbebobn Adams Patent, No. 24,915, August 8, 1859, Constbubd. 
The patent claimed, as a new article of manufacture, a tube or cylinder cast 
ont of copper, and free from blow-holes and other similar defects, when pro- 
duced as therein stated. Held, that the claim was limited to a particular prod- 
uct, when produced in a particular way. 

6. Same— NovBiTT. 

This patent described apparatus whereby thestream of molten copper was 
deposited in the annular space of a cylindrical rotating mould, so as to fall in 
Bubdivided portions ail around, intermittently, in such manneras toallowthe 
gases to escape and thus avoid blow-holes. In the prior patents the centrif u- 
gal force of rotation, and not patentee's method of distribution, was relied on 
to make a more perfect cylinder. Held, that the Adams patent possessed pat- 
entable novelty over what was shown of thé prior art. 

7. Same — Wobds "Freb" and "Pebfect" Constbubd. 

The spécification of the patent contained the words "a perfect cast copper 
cylinder, " and the claim, the words "free from blow-holes and other similar 
defects. " Held, that the claim must be construed to mean a cast copper cylin- 
der 80 free from blow-holes as to be considered sound, — suflBciently perfect to 
be used in the arts for the purposes for which copper cylindersareused,— «nd 
such standard of perfection is sufflciently definite. ■ 

8. Same — Equivalents— Inpbingbment. 

In the casting of copper cylinders a basin, rotating on top of a stat!ona.ry 
mould, is the équivalent of a rotating mould, as the molten métal is distrib- 
nted in the mould in the same manner substantially by each of the devices. 

lEeported by Charles 0. linthicum, Esq., of the Chicago bar; 
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In Eqtiity. 

Geo. L. Rolerts and Geo. Wm. Estàbrook, for complainants. 

D. HaU Rice, for défendants. 

CoLT, J. Thèse bills in equity are brought for infringement of 
letters patent No. 24,916, granted to Freeborn Adams, August 2, 
1859, for improvement in casting copper cylinders. One suit is 
brought for infringement during the original term of the patent, and 
the other suit for infringement during the extended term. 

At the outset it is necessary to consider certain spécial défenses to 
thèse suits. The original term of the patent expired August 2, 1873, 
and it is urged that this court bas no jurisdiction of the suit covering 
the original term. We think this objection well taken. A bill in 
equity for a naked account of profits and damages against an in- 
fringer of a patent cannot be sustained. Root v. Railway, 105 U. S. 
189. The plaintififs seek to invoke équitable jurisdiction on the ground 
of the intricacy of the account, and that, consequently, their remedy 
at law would be inadéquate and incomplète. We bave recently held, 
in the case of Lord v. Whitehead é Atherton Mach. Co., 24 Fed. Eep. 
801, that in actions of tort the mère intricacy of the account does not 
furnish a ground for équitable interférence. Hipp v. Rabin, 19 How. 
271 ; Root V. Railway Co., supra; Parrott v. Palmer, 3 Mylne & K. 
632, 642; Higginbotham v. Hawkins, 7 Ch. App. 676; Smith v. Low 
don é S. W. Ry. Co., Kay, 408. The suit brought for infringement 
during the original term of the patent must be dismissed. 

To the second suit, covering the extended term, the défendants urge 
the same objection of want of jurisdiction. Suit was begun July 10, 
1880, and the extended term of the patent expired August 2, 1880. 
The bill prays for a perpétuai, but not for a provisional, injunction. 
The fact that no preliminary injunction was asked for we do not deem 
material. The bill prays for a perpétuai injunction, and the plain- 
tifs had a rigbt, at any moment, to amend their bill and ask for a 
provisional one. The case was cognizable in equity at the time the 
bill was filed, and'it was not impossible to hâve obtained équitable 
relief during the life of the patent. It was not a mère device to 
transfer a plain jurisdiction at law to a court of equity, as the courts 
bave held where the patent bas only several days to run. Dick v. 
Struthers, 25 Fed. Eep. 103; Toledo Mower â Reaper Co. v. Johnston 
Hamster Co., 24 Fed. Eep. 739; Mershon v. Pease Furnace Co., 24 
Fed. Eep. 741; Gottfried v. Moerlein, 14 Fed. Eep. 170; Betts v. 
Gallais, L. E. 10 Eq. 392; Burdell v. Comstock, 15 Fed. Eep. 395; 
Davis v. Smith, 19 Fed. Eep. 823. 

Another spécial défense set up is a contract dated June 16, 1873, 
between the défendant company and Adams, the patentée, whereby 
it was agreed, among otber things, that the making of copper tubes 
and cylinders, as practiced by the Bridgewater Iron Company, was 
not an infringement of the Adams patent. Whatever force, if any, 
this contract may hâve as between Adams and the défendant oom- 
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pany, we do not see, under the circumstances, how it can affect the 
rights of the complainants. On March 27, 1862, Adams gave an ex- 
clusive license covering the original term of the patent to the com- 
plainants. On December 8, 1869, he agreed to assign the extended 
term to the complainants, which was subsequently done September 
1, 1873. The subséquent assignment was but the fulfillment of the 
prior contract of December 8, 1869, and did not alter the rights of 
the parties. The fact that the extension had not been granted at the 
time the contract was made does not affect the case, for the assign- 
ment of an extension before the same is granted vests the extension 
in the assignée. It follows that at the date when Adams made his 
contract with the défendant company the complainants had vested in 
them the entire right to this patent for the extended term, and that 
right Adams could not diaturb by any act of his. Bailroad Co. v. 
Trimble, 10 Wall. 367 ; Nicolson Pavement Co. v. Jenkins, 14 Wall. 452; 
Hendrie v. Sayles, 98 U. S. 546. 

This brings us to the considération of the Adams patent and the 
question of infringement. The patent relates to an improvement in 
casting copper cylinders. The spécification says: "Great difQculty 
is experienced by workers in copper in making castings of this métal, 
such castings being liable to be filled with imperfections and blow- 
holes, and the efforts heretofore made to remedy this evil hâve not 
been attended with success." The patent describes a vertical cylin- 
drical mould provided with a cyiindrical core, concentrically placed 
so as to form an annular moùld cavity which is open and substan- 
tially unobstructed at the top, and rotating concentrically upon a ver- 
tical axis. By this means the stream of métal flowing downward at 
a given point above the annular mould cavity enters the latter con- 
tinuously, as it is revolved, at any point of its open annular area, as 
the same is by the rotation of the mould successively brought under 
the given point of the falling stream. The patent says : 

"I ara aware that rotating moulds hâve been used; I make no claim what- 
ever to them. But what I do claim (as a new article 6£ manufacture) is a 
tube or cylinder. cast eut of copper, and fi'ce from blow-holes and other sim- 
ilar defects, when produced as herein stated. " 

The scope of the patent, as claimed by the patentée, seems to be 
clear. It is for a new article of manufacture in the form of a cast 
copper tube or cylinder, free from blow-holes and other similar de- 
fects, when produced as described. Adams has limited himself in his 
claim to a particular product, when produced in a particular way. 
To become an infringer, therefore, it is necessary, not only that the 
article described should be produced, but also that there should be 
employed substantially the same means to accomplish the resuit. 

The défenses to the patent are two : want of novelty in view of the 
prior state of the art, and non-infringement. Adams discovered a 
new method of distributing the métal by which a large percentage of 
good copper tubes can be obtained. He made a great advance in the 
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art of casting copper. We hâve carefully examined the varions prior 
patents introduced by the défendants as anticipations of Adams, and 
•we nowhere find the method of distribution employed by him. Eo- 
tating moulds were old, and Adams expressly disclaims any claim to 
them; but the apparatus described in the Adams patent, whereby the 
stream of molten copper is deposited in the annular space of a cyl- 
indrical mould bo as to fall in sabdivided portions ail around, inter- 
mittently, in such manner as to allow the gases to escape and thus 
avoid blow-holes, is seen in no prior patent. In the prior patents of 
the Eckhardt type (an English patent granted in 1809) it is the cen- 
trifugal force of rotation, and not the Adams method of distribution, 
which is relied upon to make a more perfect cylinder. Eckhardt 
says : "The centrifugal force of the rotation causea the fluid to press 
against the interior surface, and renders the cast more perfect and 
neat." The défendants urge that Fig. 1 of the Eckhart patent shows 
an apparatus like that of Adams, except as to the perforated core- 
bar, but we do not think this is proved. We do not find in the Eck- 
hardt patent either the mode of opération or the apparatus of Adams. 
So in the Needhara patent for casting car-wheels, of December 22, 
1879, there is employed centrifugal force generated by rotation, and 
not the distribution of Adams. The same may be said of the French 
patent of Grand, dated June 2, 1854. The French patent to Esti- 
nant bears little or no resemblance to the Adams method. We deem 
it unnecessary to refer to other patents introduced by défendants. 
Our conclusion is that the défendants bave failed to make out want 
of novelty in the Adams invention, based upon the prior state of the 
art. 

The question of infringement remains to be considered. The de- 
fendants contend that they bave never made or sold the article of 
manufacture covered by the Adams patent. The patent, they say, 
is for a cast copper cylinder free from blow-holes, while ail their 
cylinders contain blow-holes. The spécification contains the words 
"a perfect cast copper cylinder," but this language must be taken in 
connection with the claim, which says, "free from blow-holes and 
other similar defects." It is blow-holes which are defects, or which 
render the copper tubes unmerchantable, which are hère fairly in- 
tended. It would be a narrow construction to put upon the Adams 
patent to hold that it only covered a cast copper cylinder absolutely 
free from blow-holes. Probably no such cylinders were ever made 
by any process. It is a practical question. The claim must be con- 
strued to mean a cast copper cylinder so free from blow-holes as to 
be considered sound; that is, snfficiently perfect to be used in the arts 
for the purposes for which copper cylinders are used. The défend- 
ants object to any such standard of perfection on the ground that 
it is variable, but we deem it sufiiciently definite. If it should be 
found that the défendants use the Adams process, they should not be 
fillowed to shield themselves from the charge of infringement on the 
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gronnd that the cylinders they produce, though merchantable and 
Sound, practically speaking, are net absolutely free frotn blow-holes. 

The défendants deny the use in the casting of copper cylinders ot 
the process shown in the Adams patent. In the Adams device the 
mould rotâtes, while the défendants rotate a basin on top of the mould. 
But the rotation of the basin on the top of the mould distributes the 
métal in the mould in the same manner, substantially, as is done by 
rotating the mould. What Adams accomplishes by the rotation of 
the mould the défendants accomplish by the rotation of the basin on 
top of the mould. We are aware that the défendants deny tbis. 
Their position is that the rotating basin causes a différent distribution 
from the method of Adams; that so far from distribution being caused 
by the rotation of the basin, there is less distribution when the basin 
rotâtes than whf>n it is stationary. They further contend that the 
purpose for which a rotating basin is used, is to prevent the iron of 
the basin from melting off and injuring the casting as the molten 
copper is being poured. In spite of this contention on the part of the 
défendants we think the complainants hâve shown, by eareful exper- 
iments, that by rotating the basin the métal is distributed in substan- 
tially the same way as by rotating the mould in the manner described 
by Adams, and that, therefore, the défendants use the Adams process. 

Again, the argument is pressed by the défendants that the good re- 
Bults they expérience in casting copper tubes are due to the use of 
flux in the molten métal, which they say acts chemically ; to better 
sand for cores; or to whitening for covering the cores. We may ad- 
mit ail thèse things to be improvements, and yet there is infringe- 
ment, if they use, in connection with thèse things, the method of dis- 
tribution first pointed out by Adams. We know that the défendants 
undertake to prove that the results are equally good whether the basin 
rotâtes or is stationary; and that if they use a stationary plumbago 
basin, which will not melt like iron, they produce a casting as free 
from blow-holes as when the basin is rotated. We cannot but doubt 
this, because the complainants prove that by the Adams method of 
distributing the métal caused by rotation a very large percentage 
of Sound copper tubes were produced, when previously, by the great 
weight of testimony, the percentage was small; and because it ia 
further shown that by rotating the basin the défendants do substan- 
tially the same thing. 

In our opinion, the complainants hâve made out a case of infringe- 
ment, and a decree should be entered in their favor in the bill, 
covering the extended term of the Adams patent. The bill brought 
upon the original term of the patent must, for the reasons before 
given, be dismissed. 

Ko. 1,430, bill dismissed; No. 1,428, decree for complainants. 
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HoTT and othera v. Slocdm and others.* 

(Circuit Court, D. Massachusetts. February 2, 1888.) 

1. Patents for Inventions— BoTTLE-WASHiNa Machine— Notbltt. 

Patent No. 213,583, of March 25, 1879, to Miles and Lovett, is the flrst patent 
to show the whole group of instrumentalities which go to make a practical 
and complète bottle-washing machine. 

2. Samb— Anticipation — Abandonbd Expertment. 

To anticipate a patent issued in 1879 the défendants introduced évidence of 
two machines constructed prior to 1873. One of thèse machines was used 
for a limited period by the inventer, mostly in experimenting, when it was 
thrown aside, and the other was sold to a person who used it at times dur- 
ing several months, when it was also abandoned. HeJd, that thèse machines 
were abandoned experiments. 

8. Bame— Equivalents— Infbingement. 

The fourth claim of the patent sued on specifled as one élément of a com- 
bination of parts in a bottle-washing machine "a flxed or stationary water 
supply pipe," the object of which was to deliver water to the brush used in 
washing the bottle. Défendants used a revolving water supply pipe, but it 
was joined to a stationary pipe, a stationary pipe belng essential m such ma- 
chines. Beld, that thèse devices were fairly équivalents, and that défendants 
infringed. 

4. Samb. 

This claim also specifled a funnel-mouthed sleeve, adapted to be revolved. 
In défendants' machine the mouth-pieçe and the sleeve were in two pièces, 
the mouth-piece being stationary and the sleeve adapted to be revolved. The 
functions of the two devices were the same. Held, that the différences were 
not Bubstantial, and that the défendants infringed. 

In Equity. 

Livermore é Fisk, for eomplainants. 

Geo. D. Noyea, for défendants. 

CoLT, J. This suit is brought for infringement of lettera patent No. 
213,583, granted to Miles and Lovett, March 25, 1879, for a machin© 
for washing bottles. Tlie eomplainants dérive title to the patent by 
assignment. 

While we find other machines for washing bottles previous to the 
invention of Miles and Lovett, ail of them were more or less imperfect 
or incomplète. In the patented machine we see organized for the 
first time the whole group of instrumentalities which go to make a 
practical and complète bottle-washing machine. This group cousists 
of a water supply pipe ; a brush or scraper, which is rotated at the 
end of a shaft, and which bas the capacity of compression and ex- 
pansion ; a funnel-shaped mouth-piece against which the neck of the 
bottle is to be placed; and a sleeve into which the brush is withdrawn, 
and which will rotate with the brush when it is not in use, and thus 
save it from wear. In the prior patents referred to there are some 
of thèse devices, but in none of them do we ûnd the sleeve within 
which the brush is withdrawn, and which rotâtes with the brush so 
as to protect it from wear. This is an important feature in the ma- 
chine, and a great improvement over any prior machine. 

•Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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The défendants hâve întroduced what is called the Harvey machine 
as an anticipation of the patented device. The Harvey machine, 
however, contains no provision for supplying water to the bottle. But 
it is claimed that it had a sleeve for holding the brush and protecting 
it from wear. From the fact that the Harvey machine was only used 
for a limited period by the person who invented it, and whose business 
made it necessary for him to wash bottles, and was then abandoned, 
the inference is a fair one that it was found not to be worth using. 
Harvey himself testifiea that it was used mostly in experimenting. 
Another Harvey machine was sold to James S. Hazard, of Newport, 
Ehode Island. He testifies to the use of thô machine at times during 
several months, and to its abandonment principally because it ran so 
hard. AU this happened préviens to 1873. Both thèse Harvey ma- 
chines were thrown aside after a short time, and they may fairly be 
considered as abandoned experimeuts; at least the priority of the 
Harvey machine has not been proved with that clearness and cer- 
tainty which are necessary. 

We now corne to the question of infringement. The fourth claim 
of the patent is as foUows : 

"(4) The combination, in a bottle-washer, of a flxed or stationary water 
supply pipe; a sleeve-shaft mounted upon and adapted to be revolved about 
said stationary pipe; a brush or scraper attached to the end of said sleeve- 
shaft, and adapted to be revolved therewith about the end of said pipe, 
and to be compressed to enter the neck of the bottle, and to expand to the 
largest interior diaraeter of the bottle; and a funnel-mouthed sleeve, mounted 
upon and surrounding said sleeve operating shaft, and inclosing the brush, 
and adapted to be moved endwise on said driving-shaft to uncover the brush, 
and to be revolved with said shaft by frictional contact therewith, or be pre- 
vented from revolving by frictional contact with the neck of the bottle, sub- 
stantially as and for the purposea described. " 

Instead of the fixed or stationary water supply pipe, and a sleeve- 
shaft mounted upon and adapted to be revolved about the stationary 
pipe, the défendants hâve substituted a revolving water supply pipe, 
covering the brush at its forward end and joined at its rear to the 
stationary supply pipe. Thèse devices are fairly équivalents. The 
object is to deliver the water to the brush, and a stationary supply 
pipe is essential to any machine into which water is to be delivered. 
The stationary pipe may either extend to the point where the brush 
is at work, as in the patent, or there may be joined to the stationary 
pipe a revolving pipe through which the water is carried to the point 
of delivery. The substitution of one means for the other does not 
constitute a material différence. 

The main différence between the two machines relates to the en- 
oircling sleeve into which the brush is withdrawn. In complainants' 
machine the sleeve revolves by frictional contact with the revolving 
brush. The funnel-shaped mouth-piece is attached to the sleeve, and 
therefore revolves with it until, by the pressure of the bottle against 
the mouth-piece, the friction which moves it is overcome. When the 



SHAW RELIEF-VALVE CO. V. CITY OF NEW BEDFORD. 331 

bottle is pressed against the sleeve, or its funnel-shaped mouth, or the 
brush leaves the sleeve, in the process of washing, it ceases to rotate. 
In défendants' machine the iiaring mouth and sleeve are eut into two 
parts. The mouth-pieee is stationary, and the sleeve is revolved pos- 
itively by the pully which revolves the brush. In the two machines, 
however, the functions of the mouth-piece and the sleeve are the same. 
Both machines hâve a funnel-shaped mouth at the end of a shaft to 
reçoive the neck of the bottle. In both the sleeve rotâtes when the 
brush is withdrawn from the bottle, thus preventing the wear of the 
brush. Under thèse circumstances, whether the mouth rotâtes or not 
with the sleeve, it seems to us, is immaterial. The other différences 
between the two machines can hardly be considered important. We 
do not think this patent, bearing in mind the advance in the art 
therein shown, should reoeive the narrow construction sought to be 
put upon it by the défendants. We are of opinion that the défend- 
ants infringe the fourth claim of the patent by the use of substan- 
tially the same means or the équivalents to accomplish the same re- 
Bult. The fact that the machines made and sold by the complainants 
show some changes as compared with the patent is immaterial. De- 
cree for complainants. 



Shaw Eeliep-Valve Co. v. City of New Bedfobd.* 

{Circuit Court, B. Maasachusetis. February 8, 1886 ) 

1. Patents fok Inventions— Automatic Relief- Valves. 

Patent No. 101,«14, of April 13, 1870, to Arthur M. Black, and patent No. 
130,958, of November 14, 1871, to James Garland, construed, and held that, in 
view of what prior inventors had accomplished, said patents must be limited 
to the spécifie mechanisms described, or their équivalents. 

2. Same — Inpbingbment. , 

Valves made in accordance with the description in patents ÎTo. 184,435, of 
DecemberSl, 1873, and No. 143,930, of October 31, 1873, to Alvarado Mayer, do 
not infringe either the Black or the Garland patents. 

In Equity. 

Chas. H. Drew, for complainant. 

Sprague é Hunt and L. Le B. Holmes, for défendant. 

CoLT, J. This suit is brought for infringement of two patents for 
improvements in automatio relief-valves : one granted to Arthur M. 
Black, April 12, 1870, and the other granted to James Garland, No- 
vember 14, 1871. 

Many prior patents for valves are introduced by the defendanti 
Their examinatîon shows that, in view of what prior inventors had 
accomplished, the Black and Garland patents must be limited to the 

'Keported by Charles C. Lintbicum, Esq., of the Chicago bar. 
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spécifie mechanism, or its équivalent, described in the patents. It 
is apparent, on inspection, that the defendant's valve, made under 
the Mayer patents, dated December 31, 1872, and October 21, 1873, 
is widely différent in construction from the valve of Black. In both 
devices we find what is common to most safety or relief valves, 
namely, a pressure chamber, safety-valve, spring at the valve-seat, 
and means for adjusting the spring; but in defendant's valve we 
find no clamp for retaining the relief-valve in position until the safety- 
valve causes the clamp to open, nor is the relief-valve provided with 
any spring, or its équivalent. Aside from certain éléments common 
to most safety-valves, the spécifie mechanism of the defendant's de- 
vice is snbstantially différent from that described in the Black pat- 
ent. The broad claim of the Black patent must be limited to the 
particular mechanism described and shown in the spécification and 
drawings. 

Nor does the defendant's valve infringe the Garland patent. It is 
organized in a substantially différent way from the Garland valve. 
It bas two, pistons instead of one, each working in its own cylinder 
over the relief- valve and above the water-way; and there are other 
material différences in construction, which we do not deem it neces- 
sary to détail. Whether the same "equilibrium of pressure" is ac- 
complished by both devices is doubtful; but, however, this may be, 
the means employed are substantially unlike. 

A decree must be entered dismissing the bill. 



EoBMEB ». Neumann aud othera. 
(iXreuit Oourt, 8. B. Nem York. January 14, 1886. j 

1. Patents fok IirVE£NTiONS— Interlocutort Deckeb. 

An interlocutory decree, entered pro confeaso, flnding the patent valîd, award- 
ing an injunction, and referring the case to a master to take an account of 
profits and damages, is not définitive. No appeal lies from it, and it is still in 
the control of the court. 
8. Same— Rblease of Profits and Damages. 

A release of profits, damages, and costs having been signed at the tîme of the 
entry of the interlocutory decree, complainant was in a position to hâve such 
decree made final. 
8. Samk — Distinction betwbbn Final Decbkb and Stipitlation. 

The distinction between a final decree and a stipulation upon which such a 
decree may be entered, is obvious. The sanction of the court to the agree- 
ment of the parties is necessary to give such agreement the effect of a final de- 
cree. 
i Samb — Inteblocutort Decree as an BsTorPBL. 

In a prior suit between the same parties, an interlocutory decree, pro non- 
fesso, awarding an injunction and a référence to a master, had been enteredj 
and a release of profits and damages signed. In a subséquent suit between tha 

'Seported by Charles C. Linthicum, Esq., of the Chicago bar. 
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same parties, exceptions setting up this decree as an estoppel were overruled, 
in the absence of an express authority on the question; and held, that where 
there is a doubt iu such a case, it ought to be resolved asainst the partv urgine 
the estoppel. 

This case came up for hearing on exceptions to défendants' an- 
Bwer. The complainant had brought suit in the circuit court for the 
district of New Jersey, in 1880, against the same défendants, for in- 
fringement of his patent. No. 195,233. A decree pro con. was entered 
in that suit, and a written agreement entered into between the par- 
ties whereby the complainant waived damageb, profits, and costs ; but 
a perpétuai injunction was issued and served. Afterwards, in 1881, 
the complainant moved, in the New Jersey suit, to attach défendants 
for contempt of court for their violation of the injunction. Judge 
Nixon, in denying that motion, wrote in his opinion as follows : 

"At tlie time that the decree pro con. was allowed against the défendants, 
the complainant signed a paper releasing tliem from ail claim for damages 
and profits. Possibly both parties were acting under a luisapprehension, and 
the beat solution of the case, in my judgment, is for botk to agrée that the 
decree should be opened, the release of damages canceled, and the suit pro- 
ceed to a final hearing. At ail events, I am not willing, on the évidence 
taken, to mal^e the rule to show cause why the défendants should not be at- 
tached for contempt, absolute." 

Upon this opinion being rendered, the parties, failing to agrée that 
the decree be opened, as suggested by Judge Nixon, suit was brought 
in the circuit court for the Southern district of New York, by the com- 
plainant against the same défendants, for infringement of the same 
patent, the bill limiting the discovery to infringements committed 
after the entry of the decree in New Jersey. In their answer the de- 
fendants deny the validity of the patent, and offer proof to sustain 
such a défense. To this part of the answer complainant filed ex- 
ceptions, on the ground that the decree pro confessa, and the agree- 
ment accompanying the same, had determined the validity of the 
patent as far as the parties to this suit are concerned. 

Briesen é Steele, for complainant. 

Frédéric H. Betts, for défendants. ■ 

CoxE, J. That the decree relied on by the complainant as an es- 
toppel is interlocutory in form is manifest. It is, on its face, called 
an interlocutory decree. It leaves open the question of profits, dam- 
âges and costs, and orders a référence to a master. It does not put 
an end to the cause. An appeal from it will not lie. It is still in 
the control of the circuit court. It bas never been modified, and no 
other decree bas been entered. But the complainant contends that, 
though it may not be définitive in form, it is so in fact, for the rea- 
son that the complainant, at the time of its entry, signed a paper re- 
leasing the défendants from ail claims for profits, damages, and costs. 
There is nothing in the record to show that this release was filed or 
brought to the attention of the court at the time of the entry of the 
decree. It is, however, alleged in the complaint, and admitted in the an- 
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Bwer, that it was sîgned. The complainant was, therefore, quite likely, 
in a position, upon exhibiting this release, to hâve the interlocutory 
decree made final, provided the opinion was not then entertained 
which the court expressed later, that "possibly both parties were act- 
ing under a misapprehension." The situation in this respect was as 
if the master, after hearing the parties, had made a report that there 
were no damages or profits. Upon presenting such a report, costs be- 
ing waived, the court, although it might refuse to do so, would, in ail 
probability, order a final decree for the complainant. The difâculty 
is that this decree, though it might hâve been made final, was not so 
made. The distinction is obvions between a final decree and a stip- 
ulation upon which such a decree may be entered. The sanction of 
the court, even though a formai supplément to the agreement of the 
parties, was necessary. In the absence of an express authoiity, the 
court should hesitate before holding that such a decree ÏBresjudicata. 
If there is a doubt, it ought to be resolved against the party who urges 
the estoppel. A mistake in so deciding can be hereafter corrected; 
whereas, if the principal défenses are stricken from the answer er- 
roneously, the défendants will be remediless. 
The exceptions are overruled. 



Ameeioan Tube-Works ». Beidgewater Thon Co. and others.* 

{Circuit Court, D. Masêochusetts. February 3, 1886.) 

1. Patents pok Intentions — Guthkib Patent, No. 125,044, op Mabch 26, 1872. 

This patent was for an improvement on the patent to Frceborn Adams, for 
casting copper tubes, sued on in Adams v. Bridgewater Iran Co., ante, 834; and 
Buch, improvement consisted in an upright mould in combination with a cham- 
ber or vessel into which the molten métal was poured, and arranged to be 
rotated. The first claim of the patent covering this combination held valid, 
and infrin^ed by défendants in the use of a rotary chamber or basin in com- 
bination with a stationary mould. 

2. Same^Implied License. 

The inventer and patentée having supervised and directed the building of a 
machine for the défendant company, and while in its employ, Md, under such 
circumstances, the défendant company may be said to hâve a license to use 
that particular machine. 

In Equity. 

Geo. L. Roberts and Geo. Wm. Estahrook, for complainants. 

D. j[îaH,it!ice, for défendants. 

CoLT, J. This action is brought for infringement of letters patent 
No. 125,044, issued to James P. Guthrie, Maroh 26, 1872, and by 
him assigned to the plaintiffs, for improvement in casting copper tubes, 
ïhe spécification says: 

'Eeported by Oharlea G. Linthicum, Esq., of the Chicago bar. 
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"Heretofore, for casting copper tubes, etc., and uncler letters patent I^o. 
24,915, issued to Freeborn Adams, a rotary mould bas been employed. Prac- 
tice, however, bas shown that the use of a rotary mould did riot produce uni- 
form or perfect castings; tbat its leugth and weight, and its révolution at a 
very high speed, prevented that accuracy of rotation wliich is essential for a 
perfect introduction of the molten copper. The purpose of this invention is 
to obviate the disadvantages existing in the use of tiie letters patent aforesald; 
or, in other words, of a rotary mould, while securing ail the advantages which 
a rotary mould possesses over a stationary one as employed previous to and 
since said letters patent to Freeborn Adams. ïhe invention consists of an 
upright mould in combination with a chamber or vessel, into which the moltea 
métal is poured, that bas one, two, or more tubes for distributing the molten 
métal within the mould, and is arrangea to be rotated; its axisof révolution 
and the axis of the mould being in the same vertical line and plane. By this 
combination, a conveyance and introduction of the molten métal to the mould 
is secured, without injury or disturbance to the core of the mould or the mould 
itself, and with the utmost accuracy and most uniform and perfect results, as 
practice and use has demonstrated." 

The claims of the patent are as follows : 

" ( 1) A mould-case in combination with a revolving distributing chamber or 
hopper for conducting the molten métal tothe mould, substantially as and for 
the purpose deseribed. (2) The revolving distributing hopper for conduct- 
ing the molten métal to the mould, when provided with two or more distrib- 
uting tubes, substantially as deseribed, for the purpose specifled." 

The défendants, as we hâve seen in the preceding case between the 
same parties, use a rotary chamber or basin, in combination with a 
stationary mould. The basin used by them sincé 1872 is substantially 
like the one deseribed in the Guthrie patent in controversy, except in 
the use of two or more distributing tubes. As stated in the spécifi- 
cation, Guthrie's purpose was to improve upon the Adams patent by 
the use of a rotary hopper or basin instead of rotating the mould. Both 
devices, however, secure the same method of distribution of the métal 
in the mould, which was the great merit of Adams' invention, We 
bave already decided in the previous case that the défendants use sub-' 
stantially the method of Adams as to distribution, and it follows, 
therefore, that they use substantially the same method of distribution 
as Guthrie. We think it clear, from the conclusions reached in the 
other case, that the défendants infringe the lirst claim of the Guthrie 
patent, wbich is for a mould-case in combination with a revolving 
distributing chamber for conducting the molten métal to the mould. 
The prier patents referred to in this case, as in the other, do not an- 
ticipate the Guthrie device, for the same reasons that they did not 
anticipate the Adams process. 

The second claim is not infringed, because the défendants do not 
use two or more distributing tubes. It appears that Guthrie was em- 
ployed by the défendant company for some years previous to June 17, 
1872; and that, during this time, a machine containing four rotary 
hoppers was built under his supervision and direction. Under such 
circumstances, the défendant company may be said to hâve a license 
to use that particular machine. McClurg y.Kingsland, 1 How. 202; 
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Wooster v. Sidenherg, 2 Ban. & A. 91 ; Black v. Hubhard, 3 Ban. & A. 
89; Bloomerv.Millinger,! Wall. SiO; Magoun\. New EnglandQlast 
Co., 3 Ban. & A. 114. 
Deciee for complainants. 



Feankfobt Whisky Peookss Co. v. Pepper and others. 

(Circuit Court, 8. B. Nea York. , 1885.) 

Patents fob rirvENTiONS — Sttit fob Usauthobized Use — Parties. 

Where the former owner of a patent has disposed of ail interest in the same, 
reeerving the right to specified uses of the invention, he has no interest in the 
patent, and is not a necessary party plaintiff in an action against third parties 
for an unauthorized use of such invention. 

Wallacb, J. The ground of demurrer assigned is that Allen, the 
former owner of the patent upon \rbich the suit is founded, bas not 
been joined as a party complainant. In the instrument conveying 
the patent to the complainant, Allen, the then owner, reserved the 
right to bimself to use and to license others to use the procesa pat* 
ented "to mash an aggregate of 4,000 bushels of grain in eacb and 
every 24 bours, and couvert tbe same into distilled spirits," and also 
to license tbe proprietors of certain specified distilleries to use the 
patented process. Tbe conveyance -was a grant of tbe patent, with 
a réservation of a license to tbe grantor; and is in légal effect as 
tbough the grantor bad made an unqualified transfer of the patent to 
tbe complainant, and bad at tbe same time received from the com- 
plainant a license back. Allen is not a necessary party to a suit by 
tbe complainant against third persons to restrain infringemeut. 

The demurrer is overruled, witb costs. 
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ShABON V. HlIiL. 

{Owciiit Court, D. Oalifornia. December 88, 1885.) 

1. Eqtjitt Plbading — CiTizBNSHip — Plba in Abatkment. 

Where défendant, in a suit in the circuit court, pleaded in abatement that 
plaintiff was not a citizen of Nevada, as claimed, but of California, and tlie 
plea, being set down for hearing, was overruled, without any évidence being 
taken, or défendant allowed a day to answer on the merits, this is a proper 
disposition of the case, and the same défense cannot be again set up. 

8. EviDBNCB — Prbsumption— Failurb to Producb Wbiting. 

Where a party willfully refuses to produce a writing whicb it is sought to 
annul as a forgery, it will be presumed that its production and examination 
would show its falsity. 

8. WlTNBSS— CONTBADICTION— ImPBACHMBNT. 

Mère variance between the statements of two witnesses will not necessarily 
impeach or affect the credibility of either of them, as the contradiction may 
arise from mistake, or other cause consistent with their integrity. 

4. CiTizBNSHtp — Résidence— FouBTEENTH Amendment. 

The fourteenth amendment does not make a résident in a state a citizen of 
such State, uniess he intends, by résidence therein, to become a citizen. 

6. EsTOPPEL — Rbs Adjtjdicata, what 18. 

The parties to a suit in which a question has been determined cannot liti- 
gate the same question in another suit, whether instituted bef ore or af ter the 
suit in which the matter was determined, or in the same or another court. 

8. Same— JuDOMENT ik California, when Final. 

In California a judgment is not anal, and an estoppel agalnst the parties, 
pending an appeaï to the suprême court. 

7. Samb — Consent to Remand ob Assign Case. 

A consent to remand a case, or assign it for trial before a certain judge, 
will not prevent the party so consenting from litigating any of the questions 
involved in another suit. 

8. Samb— Subséquent Suit in State Coubt. 

A suit in a circuit court of the United States will not be stayed untîl an- 
other suit, subsequently brought between the parties, involving some of the 
same questions, shall hâve been determined. 

9. HUSBAND AND WlFE— MaBBIAGE— EVIDENCE- FbAUD— FOEQBD DeCLABATION 

and Lettebs— Conduot of Woman. 

Evidence examined, and held to show letters and alleged secret déclaration 
of marriage to hâve been f orged, and decree of annulment granted. 

In Equity. 

W. H. L. Barnes, William M. Stewart, Oliver P. Evans, and H. I. 
Kowalsky, for plaintiff. 

George W. Tyler, W. B. Tyler, and David S. Terry, for défendant. 

Before Sawyer and Deady, JJ. 

Deadt, J. This suit was commenced on October 3, 1883, to hâve 
a certain alleged déclaration of marriage between the plaintiff and 
défendant declared to be false and fraudaient, and delivered up to be 
canceled and annulled, and to enjoin the défendant from the use 
thereof. It is alleged in the bill that the plaintiff is a citizen of Ne- 
vada, and tbe défendant a citizen of California; that the plaintiff has 
never been tbe husband of any woman but one, who died in 1875, 
v.26F.no.6— 22 
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leaving three children, the issue of said marriage, and that he is pos- 
Bessed of a large fortune, and has alarge business and social connec- 
tion; that the défendant is an unmarried woman, of about 30 years 
of âge, who has resided in the oity of San Francisco for some years, 
and within two months past has publicly claimed and pretended to 
be the wife of the plaintiff, to whom she allèges she was duly mar- 
ried on August 25, 1880, in San Francisco, by means of a joint déc- 
laration of marriage, made in conformity to section 75 of the Civil 
Code of California ; that said claim and pretense are whally f aise and 
untrue, and are made by the défendant for the purpose of obtaining 
crédit and support at the expense of the plaintiff, and to obtain mouey 
from him, or, in case of his death, from his heirs, to quiet the same; 
that the défendant now claims to hâve said déclaration in her pos- 
session, but the plaintiff neversaw orheardof it until within a month 
past, and is informed that it is substantially as herein set forth ; and 
that the same is false and forged, and null and void, and ought, as 
against the plaintiff, to be so declared, and delivered up to be canceled 
and annuUed. On December 3, 1883, the défendant demurred to the 
bill for want of equity, and on Mareh 3, 1884, the court (Sawyee and 
Sabin, JJ.) gave judgment overruling the demurrer, on the ground 
that the instrument, if false or forged, might be hereafter used to 
maintain a false claim to an interest in the plaintiff's property at a 
distance of time when the proof of its fraudulent character was un- 
attainable. 10 Sawy. 48, and 20 Fed. Eep. 1. 

On April 24, 1884, the défendant pleaded in abatementof the suit: 
(1) Another suit pending in the superior court of the state, between 
the same parties, commenced on Novetnber 1, 1883, by the défendant 
for a divorce from a marriage with the plaintiff, by means of said déc- 
laration, and the subséquent cohabitation of the parties thereto, un- 
til November, 1881, on the ground of adultery and désertion by the 
plaintiff, which suit was, on November 20, 1883, removed to this court 
on the pétition of the plaintiff, and afterwards, on December 31, 
1883, in pursuance of the stipulation of the parties, was remanded 
to said state court, and that said suit was then on trial therein on 
the question of whether the plaintiff and défendant are husband and 
wife, by reason of said déclaration and cohabitation; and (2) the 
court has no jurisdiction of the matters set forth in the bill herein, 
because the plaintiff is a résident and citizen of California. To this 
the plaintiff, on May 5, 1884, replied that he ought not to be "barred" 
from the relief prayed for, by reason of the matters set forth in the 
plea, and that it is not true that he is a citizen of California. On 
October 16, 1884, the three months allowed by equity rule 69 fortak- 
ing évidence on the issue made on the plea having expired, the cause 
was regularly brought on for hearing on the bill, plea, and replica- 
tion, when the court (Sawyee, J.) gave judgment for the plaintiff, 
overruling the plea, with leave to the défendant to answer to the 
merits within 30 days. The court, after calling attention to the fact 
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that the plea was bad for duplicity, Baid, in substance, admitting the 
allégations concerning the pendenoy of the suit in the state court, it 
did not appear that they were for the same purpose or relief; and, 
if they were, the plea was so far insuÊBcient, because the two suits 
were pending in courts of différent jurisdictions; and, there being no 
proof in support of any allegationin the plea, it was overruled. 10 
Sawy. 394, and 22 Fed. Eep. 28. 

On December 30, 1884, the défendant answered the bill, denying 
that she is an unmarried woman; that the plaintiff is a citizen of 
Nevada, and averring that he is a citizen of California; that plaintiff 
never was the husband of any person but his deceased wife, and that 
he was unmarried at the filing of the bill ; that defendant's claim to be 
the wife of the plaintiff is false, or made for any purpose but to obtain 
récognition and support as his wife, and admitting that she had 
made such claim for the past 15 months; that défendant was never 
the wife of the plaintiff, or that said déclaration is null and void or 
false and forged; and avers that the parties were married on August 
25, 1880, and that said déclaration ia valid and genuine. The answer 
also contains what is styled therein "a further and separate answer 
and défense," to the effect that "the plaintiff ought not to be per- 
mitted to prosecute this suit," because on August 25, 1880, the par- 
ties, by agreement, became husband and wife, and "assumed towards 
each other that relation," but said marriage not being solemnized as 
provided in section 70 of the Civil Code of California, the plaintiff 
and défendant on said day jointly made a déclaration of marriage, as 
set forth in the bill, and thereafter, until November, 1881, cohabited 
together as husband and wife, when the plaintiff refused to recognize 
said marriage, and deserted the défendant; that on November 1, 
1883, the défendant, as Sarah Althea Sharon, commenced an action 
against the plaintiff, in the superior court of San Francisco, for di- 
vorce, and that "the allégations of marriage in the complaint" therein 
"were principally founded upon said déclaration of marriage." The 
answer then sets forth in extenso the removal of such action to this 
court, and the remanding of the same, in pursuance of the stipula- 
tion as aforesaid, and then proceeds : That by the stipulation of the 
parties such action was assigned to departmeut 2 of said superior 
court for trial before a judge thereof, without a jury, and the same 
was so tried between March 10 and September 17, 1884; that there- 
after, on December 24, 1884, said judge found and decided (1) that 
the parties to such action were, and had been since August 25, 1880, 
husband and wife ; (2) that said déclaration of marriage is "true and 
genuine," and was signed by the défendant therein, and that said 
parties had cohabited together as husband and wife ; and (3) that 
the défendant had deserted the plaintiff, and the latter was entitled 
to a divorce and a division of the common property. Wherefore, it 
is averred that the question of the "genui.neness" of said déclaration, 
which is now sought to be tried in this suit, is the same question that 
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■was adjudged and determined in said superior court, and has there- 
fore "become res adjudicata as between" the parties hereto. 

On January 2, 1885, the gênerai replication was filed to this an- 
Bwer, and on February 5th the défendant ôled a supplemental answer, 
alleging that since the filing of the former answer said superior court 
had filed its findings and decree, wherein it is adjudged that said déc- 
laration is a genuine contract of marriage between the parties here- 
to, and said parties thereby became husband and wife. Subsequently 
the défendant in Sharon v. Sharon duly took an appeal from the judg- 
ment therein, and gave notice of .a motion for a new trial, both of 
which proceedings are still pending and undetermined. 

The évidence was taken orally before an examiner of the court dur- 
ing the period between February 5 and August 11, 1885, and covers 
1,731 pages of legal-cap, written with a type-writer. Besides this, 
there are a large namber of exhibits, consisting of enlarged drawings 
or tracings of the disputed writings, and particular parts and pecul- 
iarities of them, and of the admitted writings of the parties, together 
with a large number of bank-checks containing the plaintiff's signa- 
ture; and photographie copies of the déclaration; five letters alleged 
to hâve been written by the plaintiff to the défendant, and known as 
the "Dear Wife" letters; a letter from the plaintiff to S. F. Thorn, 
dated October 16, 1880; four letters written by the défendant to the 
plaintiff during the years 1881 and 1882; and a letter to the plaintiff 
written in 1882, and signed "Miss Brackett," besides tracings and 
other writings of third pèrsons. 

The plaintiff having testified on the first day of the examination 
that the déclaration was false and forged, an effort was then made 
by the plaintiff to hâve the défendant produce the same before the 
examiner for inspection by the expert witnesses of the plaintiff, which 
she evaded doing until February 25th, when she was compelled to do 
so by the order of the court; and on March 16th, in pursuance of a 
like order, she produeed three of the five "Dear Wife" letters, known 
as Exhibits 11, 13, and 37, which déclaration and letters were exam- 
ined by Dr. Piper for the plaintiff, and drawings made of the same 
with the aid of a microscope, from time to time thereafter, in the 
présence of the examiner, until March 19th, when the défendant, in 
disregard of the order of the court, and on contumacious, frivolous, 
and contradictory pretexts, refused to allow a particle of ink to be 
taken from either of them for examination by the expert under the 
microscope, so as to ascertain the character and kind of the same, 
and particularly that used in writing the déclaration, which the de- 
fendant allèges was written in the plaintiff's ofiBce ; or to produce said 
déclaration, or any of said five letters, on the hearing in court, for 
examination by the judges, except the ones known as Exhibits 16 and 
37, which were submitted to the court near the close of the hearing 
for the purpose of determining a comparatively immaterial question 
relative to the testimony of one of the expert witnesses of the plain- 
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tiff. Nor did she produce any of such writings before the examiner 
after March 19th, although their production was thereafter repeatedly 
and specially demanded by the plaintiff for the inspection of othera 
of bis expert witnesses, and particularly to enable counsel effectually 
to cross-examine the -witnesses of the défendant who swore to their 
genuineness from a private inspection of them, made out of court 
•while they were in her exclusive possession amd control. See 10 Sawy. 
635, 666, and 23 Fed. Bep. 353. In considering the question of the 
genuineness of thèse writings, weight must be given to the fact of 
the defendant's refusai to submit them to the tests and criticism which 
he law properly allows, as a means of ascertaining the truth there. 
about. 2 Whart. Bv. §§ 1266, 1267. The défendant allèges in her 
answer that this déclaration is genuine, and in her testimony she 
swears that the letters are of the same character, while on the hear- 
ing of the cause she refuses to submit them to the criticism of coun;- 
sel and the inspection of the court. This singular conduct can only 
be interpreted as an admission that such inspection would tend to 
prove their falsity. 

Notwithstanding the plea in abatement was overruled, the défend- 
ant in her answer formally dénies that the plaintifif is a citizen of 
Nevada, and repeats the allégation that hais a citizen of California; 
and on the examination took testimony in support thereof, including 
the cross-examination of the plaintifif; and on the hearing, counsel 
insisted on again raising the question, and having it determined de 
novo, on the pleadings and testimony now before the court. But the 
court declined to reconsider the question or to hear argument on the 
subject, for the following reasons : (1) In the due and ordeirly course 
of proceeding in the case, the question was made and disposed of on 
the plea to the jurisdiction ; (2) no attempt was made to obtain a re- 
hearing on the plea, or to take évidence in support of it, but the ac- 
tion of the court in overruling it was acquiesced in, and the case pro- 
ceeded with on the theory that, for the purposes of this suit, at least 
in this court, the question of the citizensbip of the plaintifif was set- 
tled; and (3) because, in my judgment, the ruling and action of the 
circuit judge in the premises was in ail respects légal and right. 

But ou the argument counsel also called attention to the évidence 
taken by the défendant on this point, and insisted that the same was 
contradictory of the plaintifif's testimony, and so far afifected his cred- 
ibility unfavorably. A witness may be discredited by showing that 
on a former occasion he made a statement inconsistent with his tes- 
timony in the case on trial, provided such statement is material. 
1 Whart. Ev. § 557. But the contradiction by one witness of the state- 
ment of another does not necessarily impeach or afifect the credibil- 
ity of either. The contradiction may arise from mistake, ignorance, 
want of memory, différence of opinion, or other cause consistent with 
the integrity of both witnesses. So, in this case, admitting that there 
are conâicting or contradictory statemeuts in the évidence ou the sub* 
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ject of the plaintiff's oitizenship, it does not foUow that his testimony 
is untrue, or that he is at ail discredited thereby. Of course, if the 
court finds that any witness has willfuUy or even recklessly sworn to 
an untruth, it will apply the maxim, falsus in uno,falsus in omnibus, 
and treat him accordingly; but the mère fact that the witneas is con- 
tradicted, does not impeach or discrédit him, and the effect may be 
to discrédit the contradicting witness. But there is nothing in the evi- 
dence taken by the défendant that contradicts or impugns the state- 
ment of the plaintiff that he is and has been a citizen of the state of 
Nevada since 1864. 

"Citizenship" and "résidence," as has often been declared by the 
courts, are not convertible terma. Parker v. Overman, 18 How. 141; 
Robertson v. Cease, 97 U. S. 648; Grâce v. American Cent. Ins. Co., 
109 U. S. 283; S. C. 3 Sup. Ct. Eep. 207; Prentiss v. Barton, 1 
Broek. 389. Citizenship is a status or condition, and is the resuit of 
both act and intent. An adult person cannot become a citizen of a 
state by simply intending to, nor does any one become such cit- 
izen by mère résidence. The résidence and the intent must co-exist 
and correspond ; and though, under ordinary circumstances, the former 
may be sufficient évidence of the latter, it is not conclusive, and the 
contrary may always be shown; and when the question of citizenship 
turns on the intention with v?hich a person has resided in a particu- 
lar state, his own testimony, under ordinary circumstances, is en- 
titled to great weight on the point. 

In this casé, the plaintiff, admitting his résidence in San Francisco 
for the greater portion of the time for some years before the com- 
mencement of this suit, swears that he never intended to become a 
citizen of California or cease to be a citizen of Nevada. It is ad- 
mitted that in 1864 he removed from California to Nevada, and 
became a citizen thereof, and that in 1873 his family, after a short 
Bojourn in Europe, took up their résidence in San Francisco; that, 
in 1875, he was elected United States senator from Nevada, and 
his wife died, since when he has lived at the Palace, in this city, 
the greater portion of the time; and that he has large business in- 
terests and property in both California and Nevada. But it also 
appears that in 1880 he was seeking a re-election to the senate from 
the state of Nevada, and that he has never registered, voted, sought, 
or held any office, or claimed or exercised any political right or priv- 
ilège, in this state since his removal to Nevada in 1864. In ail thèse 
respects his conduct squares with and strongly corroborâtes his testi- 
mony as to the intention with which he had resided in this state. 
Nor do the statements made by him as a witness in Boland v. Sharon 
show anything to the contrary of this. That was a suit in a justice's 
court in this city, commenced on June 22, 1877, on an open account 
for brokerage alleged to hâve been earned by the assignor of Boland, 
on SeptemberO, 1873. To avoid the défense of thelapseof time there 
was an allégation in the complaint that Sharon was absent from the 
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state for more than two years between thèse dates. On the trial 
Sharon testified in effect that he was not absent from the state for 
that time during that period, and judgment was given in his favor. 
And if Sharon had been a citizen of New York, oranEnglish subject, 
commorant in San Francisco for the same period, he might truth- 
fully hâve made the aame statement. His citizenship was not in- 
Tolved in the question, and the only matter in dispute was the simple 
fact whether he was personally présent in the state any two years be- 
tween September 9, 1873 and June 22, 1877, so that he could hâve 
been personally served with process therein. 

The évidence only proves that the plaintiff was generally an in- 
habitant of this city for a few years before the commencement of this 
suit. But when we consider that the plaintiff swears positively that 
he never intended to become a citizen of this state, and that no act 
of his while hère is inconsistent with such purpose ; and when we con- 
sider further that Nevada is and bas been a favorite niining ground 
for California capitalists and operators, and that San Francisco is 
the business and social center of the one state as much as the other, 
— the mère fact of the plaintiff's bodily présence hère, for one or ten 
years, under the circumstances, is of very little moment in determin- 
ing his citizenship. Many citizens of Connecticut and New Jersey 
doubtless do business in New York, the great commercial and social 
center of that région, and practically réside there, but without becom- 
ing citizens of the state, for the reason that they are not there with 
any such purpose or intention. 

Nor, in my judgment, is this well-established rule materially modi- 
fied by section 1 of the fourteenth amendment, the first clause of 
which déclares: "AU persons born or iiaturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they réside." Prior to the 
adoption of this amendment, strictly speaking, there were no citizens 
of the United States, but only of some one of them. Congress had 
the power " to establish an uniform rule of naturalization, " but not the 
pôwer to make a naturalized alien a citizen of any state. But the 
etates generally provided that such persons might, on sufïïcient rési- 
dence therein, become citizens thereof, and then the courts held, ab 
convenienti, rather than otherwise, that they became ipso facto citi- 
zens of the United States. Story, Cont. § 1693; Prentiss v. Bar- 
ton, 1 Brock. 391. But the amendment déclares the law positively 
on the subject, and reverses this order of procédure, by making citi- 
zenship of a state conséquent on citizenship of the United States; 
for, having declared what persons are citizens of the United States, 
it does not stop there, and leave it in the power of a state to exclude 
any such person who may réside therein from its citizenship, but 
adds, "and such persons shall also be citizens of the state wherein 
they réside." But, certainly, it was not the intention of the amend- 
ment to make any citizen of the United States a citizen of any par- 
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ticular state agaînst his will, in which the exigencîes of his business, 
his social relations or obligations, or other cause, might reqaire his 
présence for a greater or less length of time, witbout any intention 
on his part to become such citizen. 

The better opinion seems to be that a citizen of the United States 
is, under the amendment, prima facie a citizen of the state wherein 
he résides, and cannot arbitrarily be excluded therefrom by such state, 
bat that he does not become a citizen of the state agaiust his will, 
and contrary to his purpose and intention to retain an already ac- 
quired citizenship elsewhere. The amendment is a restraint on the 
power of the state, but not on the right of the person to choose and 
maintain his citizenship or domicile; but it protects him in the exer- 
cise of that right by making him a citizen of that state in which he 
may choose to réside with such intention. In Robertson v. Cease, 97 
U. S. 648, the court held that, for the purpose of giving jurisdiction 
to the circuit court, an allégation that a party is a résident of a par- 
ticular state is not équivalent to an allégation that he is a citizen 
thereof, for the reason, as suggested by Mr. Justice Haelan, that, even 
under the amendment, mère résidence in a state does not necessarily 
or conclusively prove one to be a citizen thereof. And if an alléga- 
tion of résidence in a state is not necessarily, even under the amend- 
ment, the équivalent of an allégation of citizenship, then the mère 
fact of résidence in a state is not necessarily the équivalent of citizen- 
ship. 

One other question remains to be disposed of before passing to the 
considération of the genuineness of the alleged déclaration of mar- 
riage, and that is the efifect of the finding and adjudication of the 
Buperior court in Sharon v. Sharon. At the first blush I was of the 
impression that this suit having been first commenced, neither the 
right to maintain it, nor the détermination of any question involved 
therein, could be affected by any finding or judgment in the case of 
Sharon v. Sharon. But on further refiection and examination of the 
authoritîes I am satisfied that the law is otberwise as to the effect of 
the finding or judgment. It matters not in vyhich suit the subject of 
the controversy or any question involved therein is first determined, 
the resuit may be set up as a bar or estoppel, as the case may be, 
against the further litigation of the same matter in the other. The 
maxim, intereat reipuhliece ut sit finis litium, equally applies. See 
Beliinger v. Craigne, 31 Barb. 534; Gates v. Preston, 41 N. Y. 113; 
Casebeer v. Mowry, 65 Pa. St. 419. ■ 

A judgment on the merits in an action on a claim or demand is a 
bar to another action thereon between the same parties or their privies, 
and concludes them as to ail matters which appear on the face of the 
judgment, to bave been determined, or which were actually and neces- 
sarily included therein, or necessary thereto. Code Civ. Proc. § 1911; 
but where the actions are not on the same claim or demand, a judg- 
ment in the one is only an estoppel in the other as to a matter in- 
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volved therein and actually found and determined thereby. Outrart 
v.Morewood, 3 East, 346; Gromwell y.County of Sac, 94 U. S. 351; 
Davie v. Brown, Id. 427. 

This suit and the action of Sharon v. Sharon are not brought on the 
same claim or demand. The subject-matter and the relief sought 
are not identical. Tbis suit is brought to cancel and annul an al- 
leged false and forged writing, and enjoin the use of it by the défend- 
ant to the préjudice and injury of the plaintiff, while the other is 
brought to establish the validity of said writing as a déclaration of 
marriage, as well as the marriage itself, and also to procure a disso- 
lution tbereof, and for a division of the common property, and for 
alimony. But the validity and genuineness of this déclaration of mar- 
riage were directly involved in the action of Sharon y. Sharon, and 
determined in favor of the same by the finding and judgment therein. 
The plaintiff is therefore estopped to show the contrary in this suit, 
unless the effect of tbat judgment, as an estoppel in this case, bas 
been obviated by the appeal therefrom to the suprême court, and the 
pending motion for a new trial. 

There is some confusion and contradiction in the language and rul- 
ing of the authorities on this point. But thisarises largely fromthe 
fact that the différence in the original mode and effect of reviewing a 
judgment in an action at law, and the decree of a court proceeding 
according to the civil law, as a court of chancery or admiralty, is 
often, latterly, overlooked. A judgment in an action at law could 
only be reversed and annulled for error appearing on its face. For this 
purpose a writ of error issued out of the court above, to bring up the 
record for examination. This was considered a new action to annul 
and set aside the judgment of the court below ; and if the writ was sea- 
sonably sued out and bail put into the action, it was a supersedeas, so 
far as to prevent an exécution from issuing on the judgment, pend- 
ing the writ of error, but left it otherwise in full force between the 
parties, either as a ground of action, a bar, or an estoppel. 2 Bac. 
Abr. 87; 3 Black, 406; Railway Co.\. Twombly, 100 U. S. 81. But 
in the equity and admiralty courts the remedy for an erroneous de- 
cree is an appeal, which removes the whole case into the court above, 
for trial de novo, There is no decree left in the lower court, and, 
pending the hearing on appeal, there is no decree in the case, and 
there can be no estoppel by reason thereof . The tendency during 
the past half century bas been to assimilate proceedings in equity 
and law cases, and in the states where the modem code prevails, the 
proceeding by which a judgment is reviewed in the appellate court is 
generally known as an appeal, although in effect it is more like a 
writ of error than an appeal. 

In tbis condition of things, the courts of some of the states bave 
held that the effect of an appeal in any case is to suspend the judg- 
ment appealed from for ail purposes ; and that, pending the appeal, 
or during the time in which one may be taken, the judgment is neither 
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a bar nor an estoppel. In others, the courts hâve regarded the ap- 
peal, in caBCS where the power of the apellate court is confined to the 
affirmation, modification, or reversai of the judgment, according to 
the facts found or the things done, as appeara from the record, as a 
mère proceeding for the correction of errors, and hâve therefore held 
that the judgment of the court below is in the meantimein full force 
as a bar or estoppel. Such was the ruling in Bank of North America 
V. Wheeler, 28 Conn. 433, in which the court said : 

"If the appeal is in the nature of a writ of errer, and only carries up the 
case to the court of appeals as an appellate court for the correction of errors 
■which may hâve întervened in the trial of the case in the court below, s ad 
for its adjudication upon the question whether the judgment appealed from 
should be afflrmed, reversed, or modified, and that court hasnoother powers 
or duties than to afflrm, reverse, or modify that judgment, or remit the case 
to the inferior tribunal that it may conform its judgment to. that of the ap- 
pellate tribunal, then such appeal * • * does not vacate'or suspend th© 
judgment appealed from; and the removal of the case to the appellate court 
would no more bar an action on the judgment than the pendency of a writ of 
error at common law, when that was the proper mode of correcting errera 
which may hâve occurred in the inferior tribunal. That such an action would 
not be bound by the pendency of such a proceeding is well settled. The judg- 
ment below is only voidable." 

This case is cited and foUowed in Roger s v. Hatch, 8 Nev. 35, and 
Cain V. Williams, 16 Nev. 426. But the law of California on this 
Bubjeet is the law by which this court must be governed. By the act 
of 1790, (1 St. 122; Eev. St. § 903,) congress provided that "the rec- 
ords and judicial proceedings" of the state courts "shall hâve such 
faith and crédit given to them in every court within the United Statea 
as they hâve by law or usage in the courts of the state from which 
they are taken." 

The judgment in Sharon v. Sharon can bave no other effect in this 
court, as an estoppel, than it would bave in a court of the state under 
like circumstances. Mills v. Duryee, 7 Cranch, 481; Hampton v. 
McConnel, 3 Wheat. 234; Thompson v. Whitman, 18 Wall. 457; 
Bigelow, Estop. 29, note 1. By section 946 of the Code of Civil Pro- 
cédure, it is provided that an appeal "stays ail further proceedings 
in the court below on the judgment * * * appealed from." This, 
in effect, makes the appeal, like a writ of error, a supersedeas, and 
prevents the enforcement of the judgment by exécution, pending the 
appeal, but nothing more. But section 1049 of the Code goes fur- 
ther, and provides : "An action is deemed to be pending from the 
time of its commencement until its final détermination upon appeal, 
or until after the time for an appeal has passed, unlesa the judgment 
is sooner satisfied." The effect of this provision appears to be that 
the judgment in the court below is only a step in the proceeding to a 
final judgment in the appellate court in case of an appeal, and other- 
wise to hold it in suspense as a ground of action or défense in anothet 
Buit, until the time for taking an appeal has passed. 

But thèse provisions of the Code are merely the codification of tho 
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law as declared by the suprême court of the state under the old prac- 
tice act, according to which an appeal from a judgment not ouly 
stays its exécution, but suspends its opération for ail purposes. Sefc 
Knowles v. Inches, 12 Cal. 215; Woodbury v. Bowman, 13 Cal. 634: 
McOarrahan v. Maxwell, 28 Cal. 91; Freem. Judgm. § 328. And in 
Murray v. Green, 64 Cal. 369, tbis rule bas been foUowed since the 
enactment of the Code. In tbe leading case of Woodbury v. Bowman, 
■which is cited and followed in the latest one, {Murray v. Green,) the 
opinion of the court was delivered by the senior counsel for the de- 
fendant. In speaking of the rejection of a judgment roll in a case 
then pending on appeal, when offered in évidence in the case under 
considération, he says: "We think it was properly rejected. The 
appeal having suspended the opération of the judgment for ail pur- 
poses, it was not évidence in the question at issue, even between the 
parties to it." It follows that tbe plaintiff is not estopped by tbe find- 
ing and judgment of the superior court in Sharon v. Sharon, to allège 
and prove in this case that the déclaration of marriage is false and 
forged. 

The junior counsel for the défendant made the point on the argu- 
ment that the plaintiff was in some way estopped to try this question 
in this case or in this court, because, forsooth, he had consented that 
tbe case of Sharon v. Sharon might be remanded to the superior court, 
and also that it might be asaigned to a particular department thereof, 
and tried by a particular judge therein, witbout jury. But how such 
a simple matter could bave such a serions eflfect is not apparent, and 
counsel does not make it so; and, certainly, a mère consent to a 
matter of procédure in a case cannot ha,ve the effeet to bind tbe party 
thereto never to litigate any question involved therein in any other 
case or court. As a matter of public policy, founded on a sensé of 
justice and convenience, a party is bound by tbe resuit of litigation 
to which he is a party, and not because any'of the intermediate steps 
in tbe proceeding, as the number of the jury or the judge before wbom 
it was tried, were takenwith bis consent; and, indeed, a judgment by 
consent is no more binding on the défendant than one regularly ob- 
tained against bis will. Consent to the entry of a judgment, or any 
step leading thereto, gives no peculiar or additional force or effeet to 
the resuit. It is still a judgment, and nothing more. 

This disposes of ail the collatéral and preliminary questions made 
on the argument by counsel for tbe défendant, exeept an objection to 
sundry portions of the plaintiff's évidence for irrelevancy, which needs 
no spécial notice. 

Is the alleged déclaration of marriage a genuine instrument, or a 
false and forged one ? is the principal question in this case ; and I pro- 
ceed to dispose of it as briefly as possible. Closely related to this, 
however, is the question of the genuineness of the ûve "Dear Wife" 
letters. Originally, tbey ail came from the possession of the défend- 
ant, and if either the déclaration or the letters appear genuine it is a 
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convincing circnmstance in favor of the other, and vice versa. The 
évidence on this point includes the testimony of experts in handwrit- 
ing, persons more or less familiar with the plaintiff's writing, wit- 
nesses to the existence of the déclaration and letters as far back as 
the fall of 1881, the acts and déclarations of the parties during the 
alleged existence of thèse documents, and their testimony given in this 
case. 

Many of the witnesses testified in the case of Sharon v. Sharon, and 
some of them were cross-examined at great length concerning the tes- 
timony they gave there. Some of the collatéral matters that were 
prominent topics in that case were omitted in this; for instance, the 
grave-yard charm, the visits to fortune tellers to get devices to influ- 
ence the affections of the plaintiff to the défendant, and practices re- 
Borted to by her to that end. Nor was there any évidence in the case 
tending to show that the plaintiff ever introduced the défendant to any 
member of his family, or that she was présent at the réception given 
at Belmont by the plaintiff to his daughter Flora, on the occasion of 
her marriage with Sir Thomas Hesketh ; nor did the plaintiff testify 
as to the nature of his relation with the défendant, further than to 
deny the genuineness of the déclaration, or that she was ever his wife, 
or ever recognized as such in any way or at any time. 

I hâve carefully considered ail the évidence, but it is unnecessary, 
if not impossible, to speak of it in détail. And, first, the undisputed 
and undoubted facts of the case are briefly thèse : The plaintiff ia 
and has been for years a prominent and well-known person on this 
coast. He was born in 1821, and came to California in 1849, and 
has been in business in this state and Nevada ever since, where he 
has aequired a fortune that he modestly estimâtes at $5,000,000. 
Early in the 50's he married Miss Mary Ann Malloy, in this city. 
She died in 1875, leaving a son and two daughters, one of whom haa 
since died, leaving three children, and the other is married in England, 
and the mother of two children. The son is living, and 29 years of 
âge. Since the death of his wife the plaintiff has lived ostensibly aa 
a widower, in rooms at the Palace, of which he is the proprietor. He 
is considered a shrewd, active, intelligent, and courageous man of the 
world, with a liking for public affairs, and between 1875 and 1881 
was United States senator from Nevada. In his composition there 
appears to be a vein of sentiment and love of pleasure that has led 
him into illieit relations with the other sex, and given him the réputa- 
tion of a libertine. 

The défendant appears to be an attractive woman of about 32 years 
of âge, but she is not certain as to the year of her birth. She was 
born in Missouri, and lost her parents, as I infer, when she was quite 
young. She went to school at a couvent for some time, but she can- 
not state how long. She came to this state in 1871, where she haa 
relatives, with her brother, and lived with them for eighteen montha 
or two years. From 1873 to 1775 she lived at the Grand Hôtel with 
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her brother, after whîch she lived some time wîth a relative. Then 
she kept house for a time with her brother, when she returned to the 
Grand, where she remained until the opening of the Baldwin, in 1877, 
when she removed thither. In the spring of 1880 she went to live at 
the Galindo ïïotel, in Oakland, and returned tothe Baldwin after the 
burning of the Galindo, early in September of the same year, but re- 
moved to the Grand about the last of the same month, where she re- 
mained until December 6, 1881, when she was expelled therefrom by 
order of the plaintilï. The Grand bas been owned by the plaintiff 
since prior to 1880, and is connected with the Palace by a bridge 
across the street which séparâtes them. 

Not much light is thrown by the évidence upon the defendant's occu- 
pation or associations during thèse 10 years. She appears to bave re- 
ceived some thousands of dollars from her guardian in Missouri, which 
I infer came from her mother's estate. Between 1878 and 1880 she 
was engaged in stock spéculations. In 1878-79 her account^at the 
Bank of California showed cash deposits to her crédit of over $16,000, 
of which Bum only $11 was left to her crédit in February, 1880, and 
she owed a bill at the Baldwin of $339. During the latter part of this 
10 years she had a serious love affair with a prominent lawyer of San 
Francisco, which eulminated on May 10, 1880, in an attempt to com- 
mit suicide in bis office by taking poison, from the fatal effect of 
which she was only saved by the prompt use of the stomach-pump. 

Some time in 1880, and after May lOth, she made the acquaintance 
of the plaintiff in some casual way on the street or in the Bank of 
California, as a large stock dealer, which resulted in bis calling on 
her at the Baldwin, and she calling at bis office over the bank, though 
it is not at ail certain, even from the testimony of the défendant, which 
called first. On September 25, 1880, the plaintiff sent her a note 
from the Palace to the Baldwin asking for a meeting with her else- 
where than at the latter place. So far as appears, this is the first 
written communication that ever passed between the parties ; and she 
Bwears that the plaintiff sent her two other notes of like import on 
the same day. The foUowing is a copy of the only one produced : 

[Exhibit 21.] 

"San Franoisco, September 25, 1880. 
"My Bear Miss Hill: Can you meet me this evening, say about five 
o'clock, in the parlors of the Grand Hôtel? Something I want to tell you of 
interest to yourself. Will not do to meet you at the Baldwin; so, if you can- 
not see me at the Grand, name place and hour. 

"Very truly, Wm. Shakon." 

On September 29th the défendant, at the request of the plaintiff, 
went to the Grand to live, where she was known as Miss Hill, the 
plaintiff paying her a stipend of about $500 a month, and allowing 
her to visit bis rooms in the Palace privately, and oocasionally invit- 
ing her there to take a meal with him. Ou December 5, 1880, the 
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défendant \t^rôte and the plaintiff signed and delivered to her an 
agreement, of which the following is a copy: "100 shares of Bel- 
cher, held for Miss Hill, at 200 dollars a share, to be paid on delivery. 
W. Sharon. December 5, 1880." Some time in the fall of 1881 
the plaintiff aocused the défendant of purloining some of his Belcher 
mine papers, and revealing his business secrets and private affaira 
to other persons, which she denied at the time, but now admits that 
after she left the Grand she found the papers in one of her trunks, 
and that she bas not returned them. For this and other reasons, 
the plaintiflf appears to hâve been désirons of terminating his relations 
with the défendant ; and accordingly, on November 7th, he effected 
an arrangement with her by which, in considération of a receipt in 
full of ail demands, and a promise not to trouble him any more, he 
gave her the sum of $7,500, as follows : Cash, $3,000; by note pay- 
able August 1, 1882, $1,500 ; and by an agreement to pay her $250 
a month during the year 1883. 

On November 19th, the business manager of the Grand Hôtel, by 
direction of the plaintiff, sent the défendant the following note : 

"Miss S. A. Hill — Deab Madam: As we wish to otherwlse occupy rooin 
208 on December Ist, prox., you will please sélect another résidence, and give 
up possession on that date, and much oblige 

"Yours, S. F. Thorn." 

The défendant did not vacate the room as required, and on Decem- 
ber 5th the door was taken off the hinges; but at her request she 
was permitted to stay until the next morning, when, still not making 
any movement to leave, the carpets were taken up, and she was in- 
formed by the servants that if she did not go they had orders to put 
her out, and she left on the evening of December 6th. Between the 
time of receiving the notice to quit and her final departure from the 
hôtel the défendant wrote three letters to the plaintiff, of which the 
following are copies : ^ 

"Mr. Sharon: I received a letter from Mr. Thorn in regard to my room. 
Of course I understand it is written by your orders, for no human being can 
say aught o/rae except with regard to yourself. JSTow, Mr. Sharon, you are 
wronging me; so help me God, you are wronging me. I am no more guilty 
of what you hâve accused me than some one who never saw you; and would 
you, who wished me to corne to this house, whom I hâve be«n up with nights, 
and waited on and cared for, and would hâve done anything to help you, be 
the one to wrong and injure me? — a man whom the people hâve placed 
enoiigh confidence in his honor to put him in the United States senate, to 
stoop to injure a girl, and one whom he hasprofessed to love/" 

"My Dear Mr. Sharon: I cannot see how you can hâve any one treat me 
80, — I, who hâve always been so good and kind to you. ïhe carpet is ail 
taken up in my hall. ïhe door is taken off and away, and it does seem to me 
terrible that it is you who would hâve it done. I met Mr. ïhoru in the hall 
as I sLarted to corne over to see you, and asked him if he had ordered such a 
thing done, and he said that I must move out; that it was your wish. I told 
him that I had written you a note, wlien I received yours, and told you if 
you wished me to go, to send me word, for it was not convenient to get the 
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place I wanted until some time this month. He said that you had told hiiu 
to see that I went, so I said no more, but came over to see you. Oh, senator, 
dear senator, don't treat me so! Whilst every one else is so happy for Christ- 
mas, don't try to make mine so misérable. Eemember this time last year. 
You bave always been so good ; you don't act so. Now let me see you and 
talk to you. Let me come in after Ki has gone, if you wish, and be to me 
the same senator again. Don't be cross to me; please don't. Or may I see 
you, if only for a few minutes ? Be reasonable with me, and don't be unjust. 
You know you are ail I hâve in the world, and a year ago you asked me to 
come to the Grand. Don't do things now that will make talk. You know 
you can find no fault with me. May I see you for a few minutes? and let 
us talk reasonably about ail this. I know you will. I know it is not in your 
nature to be so hard to one that has been so much to you, and don't be un- 
just. Say I may see you." 

"My Dear Mr. Sharon: I hâve written you two letters, and received no 
reply, excepting to hear that they hâve been read and commented upon by 
others than yourself. I also heard you said you were told that I said I could 
and would give you trouble. Be too much of a man to listen to such talk, or 
allow it to give you one moment's thought. I hâve never said such a thing, 
nor hâve I had such a thought. If no woman ever makes you any trouble 
until I do you will go down to your grave without the slightest care. Ifo, 
Mr. Sharon, you hâve been kind to me. I hâve said I hoped my Qod would 
forsake me when I ceased to show my gratitude. I repeat it. I would not 
harm one hair of your dear old head, or hâve you turn one restless night 
upon your pillow through any act of mine. If you are laboring under a mis- 
take, and not bringing the accusation for the purpose of quarreling with me, 
the time will come when you will find out how you bave wronged me; and 
I believe you too much of a man at heart not to send for me and acknowl- 
edge it to me. But in your anger you are going to the extrême; I mean by 
calling ïliorn, or any of your relatives, or outsiders, and letting them know 
your anger. It siraply gives them au opportunity of saying ill-natured things 
of me, which are unnecessary. Mr. Sharon, I hâve never wronged you by 
Word or act; and were I to stay in this liouse for a thousand years I would 
never go near your door again until you felt willing to say to me you knew 
you had spoken unjustly to me. You once said to me there was no woman 
who could look you in the face and say: ' William Sharon, you hâve wronged 
me.' If that be the case, don't let me be the flrst to utter the cry. I had 
hoped to always hâve jour friendship and best will throughout lire, and al- 
ways hâve your good advice to guide me, and this unexpected outburst and 
uncalled for action was undeserved. It you would only look at how absurd 
and how ridiculous the whole thing is, you surely would act with more wis- 
dom. Why should I do such a thing? What hâve I to gain by doing so? 
Pray give me crédit for some little sensé. I valued y onr friendship more 
than ail the world. Hâve I not given up everything and everybody for it? 
One million dollars would not hâve tempted me to hâve risked its loss. I 
feel humiliated to death that Thorn, or any one, should hâve it to. say I waa 
ordered out of the house. I hâve a world of pride, and I ask you to at least 
show me the respect to let Thorn hâve nothing more to do or say in the affair. 
I hâve always been kind to you, and tried to do whatever I could to please 
you; and I hope, at least, in your unjust anger you will let us apparently 
part friends ; and don't do or say anything that could create or make any 
gossip. Think how you would like one of your daughters treated so. If you 
hâve any orders to give, or wish to, make them known in any other way than 
through your servants or through Thorn. Don't flght me. I hâve no'desire 
or wish to in any way be unkind to you. I bave said nothing to any one 
about the ietter I hâve received, nor do I even wish to speak to ïhorn on the 
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subject. You hâve placed me in a strange position, senator, and ail the piide 
in me rebels against speaking upon tlie subject. 

"As ever. A." 

To thèse letters the plaintiff vouchsafed no answer. 

During the defendant's résidence in the Grand the plaintiff was 
often absent from the oity, and in the early part of 1S81 was in 
Washington oity some months ; and it was not generally known or 
understood among the servants and guests of the hôtel that she fre- 
quented the plaintiff's rooms, or that she remained there at night. 
The plaintiff admits that in the fall of 1881 she secreted herself in 
the plaintiff's rooms and witnessed him and a woman undress and 
go to bed together, and that she related the adventure to the seam- 
stress of the hôtel and others, with laughter, as something very funny. 
When the défendant left the Grand she remained in San Francisco, 
going tirst to the house of a negro woman, on Mary street, Martha 
Wilson, and afterwards keeping house, and then boarding at several 
places. The plaintiff never visited the défendant after she left the 
hôtel, but in the summer of 1882 she appears to hâve visited him at 
the Palace ; and in August of that year she wrote him a letter, of 
which the following is a copy : 

"My Bear Senator: Won't you try and flnd eut what sprlngs those were 
you were trying to thlnk of to-day, that you said Mr. Main went to, and let 
me know to-morrow when I see you? And don't I wish you would make up 
your mind and go down to them with iSTellie and I, wherever they be, on 
Triday or Saturday. We ail could hâve such nice times eut hunting and 
walking or driving thèse lovely days, in the country. The jaunt or little réc- 
réation would do you worlds of good, and usgirls would take the best of care 
of you, and mind you in everything. I wish we were with you this even- 
ing, or you were out hère. I am crazy to see îfell try and swallow an egy in 
Champagne. I hâve not told her of the feat I accomplished in that line, but 
I am just waiting in hopes of seeing her some day go through the perform- 
ance. As I told you to-day, I am out to Nellie's raother'a for a few days, 
824 Ellis Street. What a lovely evening this is, and how I wish you would 
surprise us two little lone hirds by coming out and taking us for a moonlight 
drive. But gracions me, it's toc nice to think of ; but I really wish you 
would. 'Twould do you good to get out of that stupid old hôtel for a little 
while, and we'd do our best to make you forget ail your business cares and 
go home feeling happy. A. " 

Early in 1883 she went to the Palace to visit the plaintiff, taking 
with her Nellie Brackett, the "Nellie" of the foregoing letter, a young 
girl whom she bad had about her since the summer of 1882 as a sort 
of dépendent companion; but she was expelled therefrom by bis or- 
der. Soon after, Nellie Brackett wrote and sent a letter to the plain- 
tiff, which she swears she wrote at the defendant's dietation; but the 
latter says Nellie wrote it "out of her own head," and then told her 
of it. The following is a copy of the letter: 

"Old Sharon: When I flrst met you I felt quite honored to think I had on 
my list of acquaintances a United States senator, but to-day I feel it a double 
disgrâce to know you. If you are a spécimen of the men that are honored by 
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the title of rulers of our country, then I must say that I pity America; for a 
bigger coward or upstart of a gentleman never existed, in my opinion, since 
last ïliursday night. I was présent with tlie lady who called on you; and to 
think of wtiat a coward you must be! Your own conscience would not al- 
low you to see her and politely excuse yourself, but you must send one of 
your Irish hirelings to do your dirty work. I hope God will punisli you with 
the deepest kind of sorrow, and make your old heart ache and your old head 
bend. I am one not to wish evil to people generally, but with ail my heart I 
wish it to you. You did her a mean, dirty triek, and tried in every way to 
disgrâce her, — a niotherless, fatherlesa girl, — because you knew she leaned 
on you, and was alone in the world; and a few weeks after God took from 
you your much loved daughter. Be caref ul that, after this disgracef ul outrage 
of Thursday night upon her, God does not again bring you to grief, or some 
great misfortune. I hope he will; I hope he will. Instead of trying to hold 
her up in the world, you hâve tried every way in the world you canto disgrâce 
her. I should think you would be so ashamed of yourself that you couldn't 
do enough to atone for the wrong you hâve done her. I love her, and I just 
hâte you. It is well I am not her, or I would advertise you from one end of 
the world to the other. But she feels herself so much of a lady that she too 
tamely submits to your insults. Why, you are not good enough for me to 
wipe my shoes on, much less her. If you knew how insigniflcant you looked 
to-day, — although I, a poor girl, and you could ride in your carriage. I feel 
really so much above you that I ask Mr. Dobinson to take my message rather 
than corne in contact with yourself. 

"ïhe message of insuit which you returned to me by Mr. Dobinson was so 
farcical that I had to laugh in Mr. Dobinson's face, and ask: ' Don't you think 
that man crazy V ' I am a poor girl, but I feel myself so much better tîian you- 
you horrible, horrible man. Miss Brackett." 

No further intercourse or communication is known to bave taken 
place between the parties, and no public déclaration or elaim concern- 
ing the alleged marriage was made, until September 8, 1883, when 
one William Neilson procured the arrest of the plaintiff on the charge 
of adultery, alleging that he was the husband of the défendant; and 
soon after published a "Dear Wife" letter, the original of which has 
never been produced, and also the alleged déclaration of marriage, to 
cancel which this suit was thereupon brought. 

The defendant's account of the exécution of the déclaration of mar- 
riage, and the intercourse between herself and the plaintiff, which 
preceded it, is substantially as foUows: In the summer of 1880, and 
before August 25th, by invitation of the plaintiff, she visited him to get 
points on stocks. During one of thèse visits the plaintiff proposed 
to give her $500 a month to let him "love her;" in other words, to 
be his mistress. She declined the offer, and he raised the sum to 
$1,000, which she also declined, saying: "You are mistaken in the 
woman. You can get plenty of women that will let you love them 
for less than that." With that she rose to départ, saying she would 
not corne any more, when the plaintiff put his back against the door, 
and said she was mistaken; that he was really in love with her, and 
wanted to marry her; when she replied : "If that is what you wani 
we will talk about that." Nothing more of any moment occurred on 
this occasion, but whether it was a day or a month before August 25th 
v.26F.no.6— 23 
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she is unable to say. However, on that day, she returned to the 
plaintiff's office, and accepted his proposition of marriage, without 
any further preliminaries. Then tiie question arose as to how they 
should be married. He wanted the marriage secret, as he had a liai- 
son on hand with a woman in Philadelphia, who would make trouble 
if she heard of it, which might injure his chances for a re-election to 
the seuate from Nevada ; and said that under the Civil Code they 
could marry themselves privately, by the exécution of a writing to 
that efïect, to which she appears to hâve readily assented. There- 
upon, at his suggestion, she sat down at his table, and wrote at his 
dictation, and at one sitting, the alleged déclaration of marriage, 
which he then signed and returned to her, whereupon, without any 
more ado, they quietly separated, she going to her lodgings at the 
Galindo Hôtel, and he to Virginia, Nevada, where he remaiued some 
weeks, without any communication passing between them, until very 
shortly before the letter of September 25th, which he addressedto her 
at the Baldwin ; that soon af ter the receipt of this letter she removed, 
at the request of the plaintiff, from the Baldwin to the Grand, and' 
continued to live there in room 208, until December, 1881, during 
which period she was in the habit of visiting the plaintiff in his rooms 
at the Palace, day and night, and recéived from him the sum of $500 
a month, with which to pay her bills. 

On the other hand, the plaintiff swears positively that he never 
signed the déclaration of marriage; that he never saw or heard of it 
until it was made public in September, 1883; that he was never 
married to the défendant in any way ; that he never addressed her 
as his wife, in writing or otherwise ; and that he never knew or heard 
that she made any claim to be his wife until that time. 

The originals of the déclaration and "Dear Wife" and other letters 
written by the plaintiff to the défendant not being in his possession, 
and she refusing to produce them and put them in évidence, he was 
allowed to put in évidence photographie copies thereof, made from 
the originals when introduced by her in Sharon v. Sharon. The 
copies of the letters were put in évidence, against the objection of 
the défendant, for the purpose of showing that the correspondence 
between the parties was not such as would naturally pass between 
husband and wife; and, further, for the purpose of showing that the 
défendant had been guilty of forgery, by changing the address of five 
of thèse letters from "My Dear Allie" or "Miss Hill" to "My Dear 
Wife, " for the purpose of supporting and strengthening her claim that 
the déclaration of marriage is genuine, and was signed by the 
plaintiff. 

The déclaration is in the words and figures f oUowing : 

"In the city and county of San Francisco, state of California, on the 
twenty-fifth day of August, A. D. 1880, I, Sarah Althea Hill, of the city 
and county of San Francisco, state of California, âge 27 years, do hère, in 
the présence of Almighty God, take Senator ■William Sharon, of the state of 
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^N'évada, to be my lawful and wedded husband, and do hère acknowledge and 
déclare myself to be the wife of Senator William Sharon, of the state of 
Nevada. Sarah Althea Hill. 

"AuGUSï 25, 1880, San Fkancisco, Cal. 
"I agrée not to make known the contents of this paper or its existence for 
two years, unless Mr. Sharon himself see fit to make it known. 

"S. A. Hill. 

"In the city and county of San Francisco, state of California, on the 
twenty-afth day of August, A. D. 1880, 1, Senator William Sharon, of the 
state of Nevada, âge 60 years, do hère, in the présence of Almighty God, 
take Sarah Althea Hill, of the city of San Francisco, Cal., to be ray lawful 
and wedded veife, and do hère acknowledge myself to be the husband of 
Sarah Althea Hill. Wm. Shakon. 

"Nemda, Aug. 25, 1880.» 

The following are copies of the five "Dear Wife" letters, the one in 
ink being first, with the letter to Thorn, referred to therein : 

[Exhibit 13.] 
"My Bear Wife: In reply to your kind letter, I hâve written Mr. Thorn, 
and inclosed same to you, which you can read, and then send it to him in an 
envelope, and he will not know that you hâve seen it. Sorry that anything 
sbould occur to annoy you, and think the letter will command the kind court- 
esy you deserve. Am having a very lively aud hard flght, but think I shall 
be victorious in the end. With kindest considération, believe me, 

"Wm. Shaeon." 
[Exhibit 38.] 

"Agency of THE Bank of California. 

"Virginia, Nev., October 16, 1880. 
"Mr. Thorn — My Dear Sir: I gave Miss Hill a note to you, and expected 
the kind considération for her which she deserves. But it seems you hâve not 
been as accomodating as you might be. You will consider my wishes in this 
and allow no cause of complaint. 

"Very truly, Wm. Sharon." 

[Exhibit 29.] 
"My Dear Wife: Inclosed send you by Ki the balance, two hundred and 
flfty, which I hope will make you happy. Will caU this evening for the joke. 
"Yours, S. 

"April 1, [1881.]» 

[Exhibit 11.] 
"My Dear Wife: You hâve had one hundred and twenty. Then twenty, 
and before I left one hundred. In ail, two hundred and forty, (240.) The 
balance is just two hundred and sixty, for which flnd cash inclosed. I am 
afraid you are getting extravagant. Sharon. 

"May 5, 1881." 

[Exhibit 16.] 
"My Dear Wife: Inclosed find three hundred and ten dollars to pay billa 
■with, etc. W. S. 

"August 29, 1881." 

[Exhibit 37.] 

"Palace IIotel, San Francisco, October 3, 1881. 
"My Dear Wife: Inclosed flnd five hundred and flfty dollars, which will 
pay expenses until I get better. Will then talk about your eastern trip. Am 
much better to-day. Hope to be up in three or four days. Truly, 8." 
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The following are copies of the three other letters in pencil. The 
. first was written near Christmas, 1880, and the other two in the 
spring of 1881: 

"My Bear Allie : Come over and join me in a nice bottle of Champagne, ana 
let us be gay bel'ore Christmas. \Y. S. 

"If you don't come over and take part in the bottle, I may hurt myself." 

"Palace Hôtel, San Feancisco, 188 — . 
"My Bear A.: Come and take dinner. Answer." 

"Miss H. : Hâve ordered a nice dinner, and hâve a sample bottle of wine 
want you to try." 

Eight witnesses were examined as to the genuineneas of the signa- 
ture to the déclaration and the "Dear Wife" letters. Three of thèse 
— Mr. G. D. Cushman, Mr. Samuel Soûle, and Mr. M. Gumpel — were 
called by the défendant. 

Cushman did not speak as an expert, but simply as one having a 
knowledge of the plaintiff's handwriting, obtained during some yeara 
spent in his employ. His gênerai standing and character are not 
questioned, but it is claimed, and apparently with good reason, that 
for some cause he bas made himself a very bitter partisan, in this 
case, of the défendant, from the time it was mooted. 

Soûle is 78 years of âge, and professed to speak as an expert, or a 
"judge of handwriting," on very slender grounds. His opinion is 
based on a comparison made out of court with writings not produced 
or admitted to be the plaintiff's. Both he and Cushman, on thèse 
grounds, testify that the writings in question are genuine, but in my 
judgment very little weight ought to be given to the opinion of either 
of them. 

Gumpel is a lithographer, and an expert of considérable expérience, 
besides being in some respects a very remarkable penman. But his 
relation to the case, and his conduct as a witness therein, are both 
suspicious and unsatisfactory, and lead me to regard him and his 
testimony with distrust. On Oetober 16, 1883, he writes to the at- 
torney of the plaintiff, Mr. Barnes, suggesting that the other side 
wished to retain him as an expert, but he preferred to be employed 
by Mr. Barnes, and is anxious to know if he wants him. Afterwards 
he was retained by the plaintiff as an expert, and examined the dis- 
puted writings, prier to the trial of Sharon v. Sharon, so far as he 
had an opportunity. On the trial of that case he was not called as a 
witness by the plaintiff, because, as he says, he had told Mr. Barnes 
he could do him no good. Thereafter, aecording to his statement, 
he met the defendant's attorney, Mr. Tyler, on the street, with whom 
he had not spoken for two years, and against whom he had "a great 
grudge" on account of some former "bad" treatment, who immedi- 
ately ran up to him, begged his pardon for the past, and asked him 
to be a witness on his side of the case. To this the witness replied, 
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"I think you bave a great deal of audacity to speak to me;" and, 
after some further parley, said : "You know how to secure the at- 
tendance of a witness;" and added, "If you subpœname in this case, 
I give you due warning that I will bust your case bigber tban a kite; 
look out!" Notwithstanding tbis friendly warning, whicb looks as if 
it was given and received in a Pickwickian sensé, Mr. Tyler had the 
witness subpœnaed, and he went upon tbe stand and swore that the 
signature to the déclaration was genuine, and that the "Dear Wife" 
letters were written by the plaintiff, and were not tracings, whicb tes- 
timony be repeated in this case. On bis examination in cbief the 
witness was very confident that he could detect any tracings, — said 
be had done bo "at the first glance" in the case of Treadwell v. Bank 
of California, — but on being asked on cross-examination to say whicb 
of plaintiff's exbibits, 200 and 201, was the tracing, and whicb was 
tbe original, — the one being a letter written by the plaintiff on Janu- 
ary 5, 1885, to an expert witness, and tbe other a tracing thereof, 
made by the latter, — he sulked and would not answer. Said he would 
if he had a montb to examine tbem in, and the plaintiff would pay 
bim for bis time. His opinions on the subject of tbe writings are 
mère bald assertions, unsupported by any intelligent or convincing 
reasons. He first pretended that bis "metbod" was a secret, and 
spoke of it as sometbing unusual and even occult, that he could not 
explain. But afterwards be was compelled to admit that he bad no 
spécial "method,"but simply compared the one writing with another, 
and came to a conclusion, from their resemblanee or dissimilarity, 
whether they were written by the same person or not. I repeat that 
I am constrained to regard his connection with the case with suspi- 
cion, and his testimony as unsatisfactory, and with distrust. The pos- 
sibility of his having written the disputed signature himself will be 
considered further on. 

Of the five witnesses called by the plaintiff on this point, Dr. E. M. 
Piper is the most important. He appears from his own account, and 
this is corroborated by tbe work be bas done in this case, to be an 
expert of celebrity, and a microscopist of expérience and distinction. 
After the trial of Sharon v. Sharon he was employed by the plaintiff 
to come bere from Chicago, and give his time and attention to the 
examination of the writings in this case, without any understanding 
as to the amount of his compensation, except that it should be satis- 
factory to him. This circumstance bas been animadverted on by 
counsel, and in considering the crédit due to his testimony it oannot 
be overlooked by tbe court. Upon this arrangement bis compensa- 
tion may be, and in some degree probably is, contingent upon suc- 
cess. But there is notbing very unusual in this; and until experts 
are nominated by tbe court and paid by tbe state, tbe circumstance 
of their being retained by the parties must always be considered in 
esiimating the value of their évidence. And in this connection it 
may also be notieed that Dr. Piper, being a comparative stranger 
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hère, was, on cross-examination, very properly asked concernîng tlie 
antécédent circumstances of his life, and that for some reason he 
failed to give any account of the same for a period of several years 
after his majority, and his graduation as a doctor of medicine at 
Dartmouth Collège. Dr. Piper's microscopio work in this case cov- 
ers a large field. His numerous tables of enlarged drawings or trac- 
ings présent the characteristics, similarities, and différences of thèse 
writings plainly and in détail. Witb the aid of the caméra lucida he 
bas made drawings of the disputed signature, portions of the "Dear 
Wife" letters, and the defendant's letters, the Gumpel imitation of 
the plaintiff's signature, and his admitted signature to bank-checks; 
and of sundry words, letters, and terminais of each, so as to make 
apparent to ordinary observation any singularity of formation, feat- 
ure, or proportion that may serve to distinguish or identify either of 
them. Assuming that his observations and delineations are correct, 
to the contrary of which nothing appears save the surmises and con- 
jectures of counsel, he has accumulated a great mass of material 
facts, from which any person of ordinary intelligence and power of 
observation and déduction may draw a comparatively safe conclusion 
as to the question in dispute, so far, at least, as the same can be de- 
termined by an inspection of the writings themselves. A pecul- 
iarity in the formation of a letter or the manner of writing a word, 
that, under ordinary circumstances, would not be discerned or appre- 
hended, when magnified several hundred times, becomes as notice- 
able as the feiitures of the human face. Dr. Piper states that a per- 
son, in writing, usually makes his terminais and "t" crossings with 
less care or consciousness than any other part of the word; from 
which he deduces the conclusion, and a very plausible one, to say the 
least of it, that a person engaged in making a tracing of another's 
writing is apt to betray himself by lapsing into his own habit or 
style at thèse points. The tables of enlarged terminais and "t" cross- 
ings, taken from the admitted writings of the parties, show a very 
marked différence ; those of the défendant being blunt or clubbed at 
the latter end, while those of the plaintiff are generally lighter, and 
invariably pointed or tapering at the termination. They also show 
that the terminais and "t" crossings in the "Dear Wife" letters are 
in this respect very like the defendant's and unlike the plaintiff's. 
On the whole, Dr. Piper's unqualified conclusion is that the signature 
to the déclaration was not written by the plaintiff, and that ifc was 
written by the witness Gumpel; and that the "Dear Wife" letter in 
ink, and, at least, the word "wife" in the other two, known as "Ex- 
hibits 11 and 37," are tracings made by the défendant. 

Besides Dr. Piper, the plaintiff called on this point Mr. H. C. Hyde, 
Mr. K. C. Hopkins, Mr. J. P. Martin, Mr. J. H. Dobinson, and Mr. 
F. W. Smith. The latter three are very familiar with the plaintiff's 
writing. Mr. Martin was in his employ as book-keeper, cashier, 
and otherwise, for 10 or 15 years. Mr. Dobinson has been h's pri- 
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vate secretary sinee 1876, and Mr. Smith bas been the paying teller 
of the Bank of California sinee 1879, during which time he bas prob- 
ably paid hundreds, if not thoueands, of the plaiotiff's ehecks. And 
from their knowledge of tbe plaiutiff's writing they are decidedly of 
the opinion that the disputed signature is not his. 

Hopkins bas been the keeper of the Spanish archives in the United 
States surveyor general's oiïiee in this state for the past 30 years, 
and during that time bas been mucb engaged in studying writings 
with a view to determining the question of their integrity, and mak- 
ing tracings of Spanish grants and documents. He says that he can- 
not state positively whether the signature to the déclaration is tbe 
plaintiff's or not ; but he is certain that it was written there before 
the body of the instrument was, and that tbe "Dear Wife" letter in 
ink is a tracing. Hyde is a well-known and experienced expert. He 
made the tracing on wbicb Gumpel declined to give an opinion. On 
tbe trial of Sharon v. Sharon he said, without having made any spé- 
cial examination of it, that he thought the signature to the déclara- 
tion genuine; but now, after a thorough examination of the subject, 
he says he is certain that it is not genuine; and that the "Dear 
Wife" letter in ink is a tracing with the word "wife" "built in;" and 
on this latter point his explanation of the matter is dear and con- 
vincing. 

After an examination of tbe face of tbe instrument under the micro- 
scope, both Hyde and Piper are of tbe opinion that the signature to 
the déclaration is written in différent ink from tbe body of the instru- 
ment, and that the latter was written after the paper had been folded, 
as shown by the spreading and absorption of the ink where the pen 
crossed a fold ; and this is plainly indicated by the enlarged draw- 
ings prepated by the latter. On the whole, the expert testimony, 
both in skill, character, and numbers, preponderates largely in favor 
of the plaintiff, and pvoves with as much certainty as such évidence 
well can that the signature to 'Sne déclaration is false and forged, and 
that the "Dear Wife" letter in ink, and, at least, the word "wife" in 
the others, are tracings made by the défendant of letters written to 
her by the plaintiff with the word "wife" substituted for "Miss Hill" 
or "Allie." And this conclusion coincides with the impression made 
on my own mind by the examination of the writings. 

The signature to the déclaration is a good gênerai imitation of the 
plaintiff's, and without spécial observation might easily pass for his. 
The signature of the plaintiff is generally well marked and uniform, 
but often varies in minor particulars. Perhaps none of the hun- 
dreds of them offered in évidence is more unlike the disputed one 
than the signature on the check of the same date with the déclara- 
tion. The "a" in the check signature is closed at the top, while 
in the other it is open; and the lower limb of the "h" in tbe for- 
mer ieaves the stem at the Une, while in the other it returns on the 
Btem, or foUows it upwards for some distance. But in other signa- 
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tures of the plaintifï thèse différences from the dispnted signature 
do not appear; at least, not so plainly. But in the disputed signa- 
ture the "S" in "Sharon" is nearly a third longer than the "h," but 
no such' différence or peculiarity appears in any of the phiintiff's ad- 
mitted signatures. On the contrary, the "h" in ail of them that I 
hâve seenisfully as long, and sometimes longer, than the "S." Again, 
the up-strokes of the "W" in the plaintiff's signature, and particu- 
larly the second one, are uniformly heavier than the down-strokes, 
while in the disputed one the contrary is the case. 

And besides, and over and above ail thèse particulars, there is a dif- 
férence in the gênerai effect and appearance of the signatures that is 
more readily felt than expressed. One may see at a glance that two 
pictures, which hâve a gênerai similarity, are not portraits of the 
same person, when it might be difficult to give a satisfactory reason 
for the conclusion. The disputed signature is evidently the work of 
a skillful penman. The lines are comparatively smooth and steady, 
while the exact contrary is characteristic of the plaintiff's writing. 
Indeed, I very much doubt if he could write such a signature as the 
one to the déclaration. 

Who did Write this disputed signature, it is not absolutely neces- 
sary to décide. So far as the évidence goes, it was not written by 
the plaintiff, and may hâve been written by the witness Gumpel. 
Dr. Piper, speaking as an expert, says he did write it. He dénies it; 
but it may nevertheiess hâve been done by him, not feloniously, but 
as an idle fancy or aimless experiment. For, whoever wrote it, I 
think there is nothing in this case more évident and certain than that 
this signature was not written after this déclaration but before it, 
and therefore with no apparent wrongful intent. In the fall of 1883, 
and while Gumpel was understood to be in the employ of the plaintiff 
as an expert, he wrote, from memory, in Capt. Lee's office, the sig- 
nature of the plaintiff, with the addenda, "Nevada, Aug. 25, 1880," 
which is much more like the signature to the déclaration than any 
of the plaintiff's admitted signatures. And, so far as the genuine- 
ness of thèse disputed writings dépends on the testimony of the par- 
ties, the prépondérance of the évidence is with the plaintiff. In 
any view of the matter, the testimony of the plaintiff neutralizes 
that of the défendant. Whatever déductions may be made from his 
credibility, on account of his participation in this transaction and 
interest in the resuit, must also be made from hers, and even more; 
for, in the very nature of things, this is a game in which the woman 
bas more at stake than the man. And, however unfavorably the 
plaintiff's gênerai character for chastity may be affected by the év- 
idence in this case, it must not be forgotten that, as the world goès 
and is, the sin of incontinence in a man is compatible with the vir- 
tue of veracity, while in the case of a woman, common opinion is 
otherwise. Nor is it intended by this suggestion to palliate the con- 
duct of the plaintiff or excuse the want of chastity in the one sex 
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more than the other, but only, in estimating the relative value of the 
oath of thèse parties, to give the proper weight to the fact founded 
on common expérience, that incontinence in a man does net usually 
imply the moral dégradation and insensibility that it does in a woman. 

And it must also be remembered that the plaintiff is a person of 
long standing and commanding position in this community, of large 
fortijne and manifold business and social relations, and is therefore 
so far, and by ail that thèse imply, specially bound to speak the truth, 
and responsible for the eorrectness of his statements ; and ail this, 
over and beyond the moral obligation arising from the divine injunc- 
tion not to bear false witness, or the fear of the penalty attached by 
buman law to the crime of perjury. On the other hand, the défend- 
ant is a comparatively obscure and unimportant person, without prop- 
erty or position in the world. Although apparently of respectable 
birth and lineage, she bas deliberately separated herself from her 
people, and selected as her intimâtes and eonfidants doubtful persons 
from the lower walks of life ; and, so far as appears, is only ame- 
nable to légal punishment for any false atatement that she may make 
in this case, which ali expérience proves is not sutficiently certain to 
prevent perjury in légal proceedings. And by this^ nothing more is 
meant than that, while a poor and obscure person may be naturally 
and at heart as truthful as a rich and prominent one, and even more 
80, neverfheless, other things being equal, property and position are 
in themselves some certain guaranty of truth in their possessor, for 
the reason, if none other, that he is thereby rendered more liable and 
vulnérable to attack on account of any public moral delinquency, and 
has more to lose if found or thought guilty thereof than one wholly 
wanting in thèse particulars. 

But this is not ail. There is much in the testimony of the défend- 
ant in this case that must afifect her credibility unfavorably. It is 
full of reckless, improbable, and in some instances undoubtedly false 
statements. Take this one, for illustration. The story that some 
time in 1880, and prior to the date of the alleged marriage, she gave 
the plaintiff $7,500 to invest in stocks for her, is undoubtedly false; 
and she has attempted to support it, not only by perjury, but by 
f orgery. Perceiving that the payment to her, under the circumstances, 
of that large sum, shortly before she left the plaintifif's hôtel, bore 
upon its face the évidence that it was given to a discarded mistress 
rather than a deserted wife, she deliberately swore, both in Sharon 
v. Sharon and in this case, that the transaction was a return to her of 
that amount which she had put into the plaintifif's hands some 18 
months before for investment ; and not only that, but she produced 
on the trial in the former case, to support her statement, a writing to 
that effect, purporting to be signed by the plaintiff and witnessed by 
Nellie Brackett. But when asked, on cross-examination, to produce 
that paper hère, she declined to do so or to answer any question about 
it. And Nellie Brackett swears that the writing was mannfaetured 
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by the défendant; that she copie d the signature of the plaintiff from 
one in an autograph album, and that she witnessed it at the defend- 
ant's request, upon an understanding that it was only to be used to 
influence ber lawyers, and the défendant afterwards guarreled with 
her because she would not go on the stand and swear to it. And 
while it may not be safe to accept any statement on the uncorrobo- 
rated testimony of this young wornan, the innate improbability of the 
defendant's story, and her refusai to produce the paper, or answer 
concerning it, is ample corroboration. And in a suit brought by the 
défendant against the plaintiff in the superior court, in May, 18S4, 
on the agreement given in part payment of this sum of $7,500 to re- 
cover the installments due thereon for October, November, and De- 
cember, 1883, amounting to $750. it was found by said court, sitting 
•without a jury, that said writing was given to the défendant on No- 
vember 7, 1881, "in considération of past illicit intercourse between 
them," and also in considération of a written receipt and promise to 
the plaintiff by the défendant "to make no further demand upon him, 
and not further to annoy him in any manner." And while it is pos- 
sible that,notwithstanding the falsehood of the défendant in this and 
other respects, the alleged déclaration may be genuine, it must be con- 
ceded that neither that fact, nor any circumstance tending to prove 
the same, can be established by her uncorroborated oath. 

Another circumstance strongly contradictory of the defendant's ac 
count of this transaction is the fact that nearly a year after the pre- 
tended advance, and before its alleged return, she deliberately obtained 
from the plaintiff a contract to hold 100 shares of Belcher for her, to 
be paid for on delivery. Now, if the plaintiff then owed the défend- 
ant $7,500, which, according to her account, had also been advanced 
to him for the very purpose of being invested in stocks, why hold thèse 
stocks for payment absolutely? Why not crédit her on the contract 
with the amount due her from the seller, and agrée to deliver on pay- 
ment of the balance of $2,500 ? Or, what would be more natural still, 
why not deliver her stock at once for the amount due her? Nor is 
this transaction, vie wed in any light, the kind of intercourse we might 
expect between a fond old millionaire and his darling young wife in 
the fourth moon of their marriage. It follows that on the testimony 
of the parties, as well as that of the experts, the decided weight of 
the évidence is against the genuineness of the déclaration and letters. 

And now let us see what the évidence is, on the (ace of thèse doc- 
uments, as to their genuineness or falsity. Of the many circum- 
stances that might be mentioned under this head, a few of the most 
striking must suffice. The déclaration is written on note-paper in- 
stead of legal-cap, although written in an office well supplied with 
fitationery for business purposes. It is written on the first half sheet 
instead of a whole one. It begins at the top Une of the second page 
instead of the first one, and is finished back on the unruled space at 
the top of the latter. The signature of the plaintiff is on the top Une 
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of the first page, where it might bave been written as an autograpb 
or imitation, or even without any purpose; and, considered as a sig- 
nature to a légal instrument, bas the unusual and unmeaning ap- 
pendage, "Nevada, Aug. 25, 1880;" and tbis, altbough tbat date, and 
the fact that tbe alleged signer was of Nevada, was already stated 
tbree times in tbe body of tbe writing. It is full of verbose formal- 
isms and useless répétitions, and in structure and verbiage is just 
wbat migbt be expected from a stylisb, half-educated woman, and is 
altogetber unlike wbat migbt be expected from tbe dictation of a per- 
son of expérience, brevity, and directness, sucb as tbe plaintiff ap- 
pears to be. Tbe last four lines are written much doser than tbe 
otbers, and the words contained in them are crowded togetber, and 
two of them abbreviated; and even tben tbere was barely room for 
the matter witbout trenching on the signature, after omitting certain 
words and parts thereof — 19 in number — whicb were used in corre- 
sponding and foregoing parts of the instrument. Counsel for the 
plaintiff has called attention to thèse omissions in bis l)rief, by insert- 
ing them in red ink. Substituting italics for tbe red ink, the omis- 
sions appear as folio ws : "Tbe présence of Almighty God, take Sarah 
Althea Hill, of the city and county of San Francisco, state o/Cali/br- 
nia, to be my lawful and wedded wife, and do hère acknowledge and 
déclare myself to be the husband of Sarah Althea Hill, of the city and 
county of San Francisco, state of California. " Taking common expé- 
rience and observation in sucb matters as a guide, the most satisfac- 
tory inference from the facts on the face of tbe déclaration is that the 
body of it was written after and over the signature. I know it was 
said on tbe argument, and there is force in the suggestion, tbat if tbe 
instrument was premeditatedly written over a signature, either gen- 
uine or false, in a matter of so much moment as tbis, the writer would 
most likely bave experimented with the subject until tbe matter was 
got into sucb form and number of words as would conveniently fill 
tbe space preceding the signature, without stretching, crowding, or 
omission. But the conclusion already stated, that the signature was 
written before the déclaration, is by far the most reasonable infer- 
ence from the évidence aflforded by the document itself ; and this can- 
not be overcome or made doubtful by mère plausible conjecture as to 
wbat a prudent and skillful person would or migbt bave done under 
the circumstances ; for this is not the first time in whicb persons en- 
gaged in an illégal or criminal transaction bave strangely or foolishly, 
as it appears to otbers after tbe fact, omitted to take some very sim- 
ple précaution to prevent détection or failure. 

The "Dear Wife" letters bave nothing wifely about them except 
the Word "wife" in tbe address. The four in pencil are short, curt 
scrawls, announcing the sending of money, presumably on account 
of her monthly stipend of $500, with a jocular remark or familiar 
expression added, sucb as a guardian might write to bis ward, or an 
attorney to bis client. They are dated in différent months, and ap- 
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parently relate to monthly payments. The one of April Ist says, "I 
send you the 'balance,' two hundred and fifty dollars;" and tbe one 
of May 5th says, " You hâve had at différent times [mentioning them] 
two hundred and forty dollars; the 'balance' is two hundred and 
sixty dollars, which find inclosed." The "balance" of what? Why 
the "balance" of the $500 a month the plaintiff was paying her on 
some aecount. There is not a particle of love or affection in the let- 
ters ; not even enough to suggest that she was his mistress. The ink 
letter is longer and more formai. It was written in reply to one 
from her soon after she took up her résidence in the Grand, in which 
she had evidently complained that the plaintiff's manager, Mr. 
Thorn, had not treated her properly. So far as this complaint was 
well founded, it probably arose from the fact that the manager sus- 
pected she was more than a boarder and less than a wife. But there 
is nothing wifely in this letter either, except the word "wife" in the 
address. The writer hopes that the inclosed letter to Mr. Thorn 
will command the "kind courtesy," not respect, she deserves, and the 
letter to Thorn is to the same eiïect. There is not a particle of love 
or affection in it from one end to the other. It is such a letter as 
the plaintiff might hâve written to Miss Hill, but hardly to hia young 
bride of less than two months' existence. And there are some par- 
ticular circumstances connected with this ink letter which prove it 
to be a tracing beyond a doubt. 

The plaintiff swears that he wrote the original of the ink letter at 
the same time that he wrote the inclosed one to Thorn, at the agency 
of the Bank of California, in Virginia, and on its paper. The one 
to Thorn, which passed through the hands of the défendant, shows 
on its face that it was so written. The two letters were practically 
one transaction with one person, and were inclosed in one envelope 
to the défendant. Under thèse circumstances the only reasonable 
conclusion is that they were both written on the same kind of paper. 
But it was a difiicult and tedious task to trace the lithographie head 
on this paper, nor is it likely that it was obtainable hère. So the 
tracing was made on plain paper, and on its face betrays its fraud- 
ulent origin, and furnishes another striking instance of the truth of 
the proverb, "murder will out." The photographie copies of the 
déclaration and letters indioate that the originals are worn and 
soiled, and the witnesses who hâve seen them say that such is their 
appearance. But this appearance bas been put upon them to give 
color to the assertion that they are originals of some years' existence, 
which hâve been carried about and seen hard usage, and particularly 
were not fresh tracings on new paper. Nellie Brackett swears that 
the soiling and crumpling process was a part of their manufacture; 
that the défendant wet them with coffee grounds, and ironed them, 
and held them over the gas, and the like, to give the new smooth 
paper the appearance of âge and use. Ah Sam, the defendant's 
Chinese servant, at Laurel place, gives a very graphie aecount of the 
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process. He says he lived with her "two Christmases ago," and 
saw her with papera in the kitchen, which she put dirt and coffee on 
to make them look old and yellow, and that he ironed tliem for her. 

The defendant's answer to this évidence is that she buried the doc- 
uments for safety in a tin can in the cellar, where, strange to say, 
they got wet, but whether from the spriukling of the street or a shower 
does not appear, and she afterwards ironed them to dry and smooth 
them. But this does not account for the corners of some of them, 
and particularly the upper ones of the ink letter, having the appear- 
ance of being burned ofï, as though they had got singed in the gas. 
And the story indicates that she then had a great deal more concern 
for the safety of her "papers" than when she left them in a loose roU 
on the wall behind a picture at Martha Wilson's ; and, taken alto- 
gether, it is evidently a weak invention of the defendant's in support 
of what she knows to be false and forged writings. And thus one 
falsehood begets another from the beginning to the end of this case. 

When compared with the usual and ordinary eonduct of married 
men and women under like circumstances, there is such incongruity 
and want of harmony between the "Dear Wife" address of thèse let- 
ters, and the gênerai tone and subjeot-matter of them, that theymust 
be, as the plaintifï insists, and the évidence already considered is suf- 
ficient to show, at least in the one instance, the tracings of a genuine 
letter, with the word "wife" substituted for "Miss Hill" or "Allie," 
and in the others genuine letters in which a like substitution has been 
made. 

But the défendant relies largely, in support of her case, on what 
may be called contemporaneous évidence of the existence of thèse 
documents, and her own déclarations concerning the same, and her 
relation with the plaintiiï, to third persons, in the nature of res gestœ. 
For instance, she testifies that she told her uncle, Mr. W. E. Sloan, 
while she was still at the Grand, that she was secretly married to the 
plaintiiï, because he suspected something wrong, and threatened "to 
break every bone in Sharon 's body;" and that she subsequently 
showed him the déclaration and letters at Martha Wilson's house, 
Boon after she left the Grand; that she did not tell her brother, or 
aunt, Mrs. W. J. Bryan, but did tell her grandmother, Mrs. W. J. Braw- 
ley, of the marriage, but at what time does not appear. She also 
testifies that she told Mary E. Pleasant of the marriage while at the 
Grand, and, soon after she left that place, showed her the déclaration 
and letters ; that she also showed the déclaration to Martha Wilson, 
and read it to her on October 14,1880, and that.Vesta Bnow was 
présent, and read it at the same time, to whom she also showed the 
letters after she left the Grand; and that she showed both déclaration 
and letters to Nellie Brackett early in 1882. 

Nellie Brackett first met the défendant in the early part pf 1882. 
She was then about 17 years of âge, and the défendant made a sort 
•of a confidant and dépendent companion of her. In August, 1882, 
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the défendant went to live at Mrs. Brackett's, where she remaîned 
until the middle of November, when she moved elsewhere, taking 
Nellie with her, against the wishes of her parents, and keeping her so 
until near the close of the year 1883, when the quarrel took place on 
account of the latter's refusai to swear to the f orged receipt, as already 
stated. On the trial of Sharon v. Sharon she was called as a witness 
by the défendant, and testified that she had seen the déclaration and 
letters as early as March, 1882; but, on being recalled by the plain- 
tiff, she said her former testimony was false in that respect; and she 
testifies in this case that she never saw the Sharon letters until June 
or July, 1883, and there was then no one of them addresaed to the 
plaintiff as "wife," and she did not see the déclaration until some 
time after that. The défendant testifies that in the summer of 1882 
she renewed her friendly relations with the plaintiflF, and visited him 
occasionally at bis rooms at the Palace, and that at one of thèse visita 
she took Nellie with her, and secreted her at night behind the bureau 
in the plaintiff's room, so that she could see him and her go to bed 
together, and hear what they said and did while there, with a view of 
having her testify to the same, if need be, — particularly anything that 
indicated they were married, — as she was afraid the défendant might 
deny the déclaration. Nellie Brackett now testifies that this story ia 
whoUy false; that the défendant concocted it in the fall of 1883, and 
had her learn it by heart, and go on the stand in Sharon v. Sharon 
and swear to it. For the honor of her sex, I trust she tells the truth 
about it now; for I would much quicker and rather believe that the 
défendant was wicked enough to commit perjury than that she or any 
other woman was vile enough to do such a dirty thing with this young 
girl. 

Martha Wilson is a poor, nervous little negro woman, bom a slave, 
who can neither read nor write. "While the défendant was at the 
Grand she employed her occasionally as a seamstress, and had break- 
fasts from her restaurant. The défendant made much of her, and 
sought refuge in her house when she was expelled from the Grand, 
and was there off and on for some time. On the trial of Sharon v. 
Sharon she swore, when called by the défendant, that the déclaration 
was shown and read to her by the défendant and Vesta Snow at her 
house on Mary street, on October 14, 1880, when the défendant called 
for her to go with her to the furniture factory to obtain some spécial 
articles for her rooms at the Grand on the written order of the plain- 
tiff of that date ; and the testimony of the défendant and Vesta Snow is 
to the same eflfect in this case. But Martha Wilson, being recalled 
by the plaintiff in Sharon v. Sharon, testified that she never saw or 
heard anything of the kind until late in the fall of 1883, when the de- 
fendant showed her the déclaration, and induced her to swear to this 
falsehood ont of sympathy and a promise of |5,000, and that she took 
Vesta Snow, who was in her employ at the time, to the défendant, 
where she was also shown the déclaration, and induced to swear to 
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this story. On her cross-examination, when recalled in Sharon v. 
Sharon, she contradicted herself badly, and evidently was made to say 
■what she did not intend, and what was not true. But hère she tells 
a lucid, plain story, and explains that on that cross-examination she 
was so stormed and raved at by Mr. Tyler that she did not know what 
she was saying. 

But it bas been shown beyond a doubt that the key-note of this 
Btory, the meeting of the parties at Martha Wilson's bouse, on the 
date of the furniture order, is totally false. Vesta Snow says she went 
to Martha Wilson's house that day, October 14th, at the request of 
Martha's husband, to ask her to coma to the restaurant then kept by 
her at 644 Mission street ; and she remembers the one circumstanoe by 
the other, and that Martha Wilson bad a restaurant at that place on 
that day, and so says the défendant. Bat the landlord and the me- 
chanics, who furnished and fitted up the restaurant, swear, and pro- 
duce their books of original entry to support their statements, that 
Martha Wilson did not occupy the place until some time in Novem- 
ber, and probably as late as the lOth. And soon after the trial of 
Sharon v. Sharon, Martha Wilson was indicted in the state court for 
perjury in denying that she had seen or heard read the déclaration 
as stated by the défendant. Upon this indictment she bas since been 
tried, both the défendant and Vesta Snow being witnesses against her, 
and found not guilty. 

Yesta Snow is a woman of doubtful repute, who bas worked for 
Martha Wilson, and appears to be keeping a cheap lodging-house. 
She testifies in this case, as in Sharon v. Sharon, that she saw and 
read the déclaration at Martha Wilson's house, on October 14, 1880; 
and also that soon after the défendant left the Grand she went one 
day to San José, and that while she was gone she (Yesta Snow) 
went to Martha Wilson's, and they took a bundle of the defendant's 
papers from behind a picture on the wall, and she looked over them, 
and read them "some," and the déclaration, and sundry "Dear 
Wife" letters signed "Sharon," and a furniture order of October 14, 
1880, were among them. Now, one item of this statement is un- 
doubtedly false. The défendant obtained the furniture on the order 
of October 14, 1880, and delivered it to the person in charge, and 
did not bave it in 1881. Mr. Cushman, her witness, swears that he 
was then in the plaintiS's employ at the factory, and received the 
order, wbich, by accident, was not placed among the factory papers, 
but kept by him, and that the défendant never saw it again until 
October 13, 1883. And the rest of the story is too absurd and un- 
reasonable for any credence. For who can believe that the défendant, 
smarting under her récent expulsion from the Grand, would leave 
papers of so much importance to her as this déclaration and thèse 
letters in a loose package behind a picture on the wall, at Martha 
Wilson's, for Vesta Snow and other busybodies to pry into and 
meddle with, while she was gone to San José ? And yet the défendant 
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does not hesitate to back her witness, and swear she left the papera 
behind the picture, as Vesta Snow states, and adds that when she 
came back she met her imcle there, and took him into the dining- 
room and showed him the documents. So, then, this kind of con- 
temporaneous évidence is reduced to Vesta Snow, who appears un- 
worthy of crédit, and Mary E. Pleasant, of whom more hereafter. 

But why are not her relatives called, to whom she says she disclosed 
the fact of her marriage to the plaintiff, and partioularly her uncle, 
to whom she says she made the disclosure while she was at the Grand, 
and to whom she says she showed the déclaration at Martha Wilson'a 
soon after she left there ? What more probable than, if she could get 
the testimony of persons like thèse to verify her olaim and corroborate 
her statements, she would not be leaning on such broken reeds as 
Snow and Pleasant ? Counsel for the défendant, when pressed on 
this point during the argument, replied that it was not compétent for 
the défendant to prove her own declarationà in support of the writ- 
ing or the marriage; but if the plaintiff wanted to contradict her in 
this respect, he could hâve called those persons for that purpose. 
But it was time enough to discuss the question of competency when 
the objection was made by the plaintiff. If the défendant really be- 
lieved that she could prove thèse acts and déclarations of hers by 
thèse relatives, she would hâve called them, of course. It may be 
admitted that the competency of the proof was in part open to argu- 
ment ; but that would not bave prevented her from offering it, at least, 
especially as she did introduce testimony of the same kind. If the 
déclarations as to the marriage or the existence of the déclaration 
were made during her résidence at the Grand, they were, in my judg- 
ment, admissible as a part of the res gestce, (1 Whart. Ev. §§ 258, 
259; 2 Greenl, Ev. § 462; 1 Bish. Mar. & Div. §§ 438, 540;) but 
certainly it was compétent to call her uncle to prove that he had seen 
the déclaration of marriage and "Dear Wife" letters at Martha Wil- 
son's bouse just after the défendant left the Grand. Thèse relatives 
are admitted on ail hands to be respectable people, and it is a very 
suspicions circumstance that not one of them, not even the brother, 
is called or appears to support the défendant in any way. Her omis- 
sion to call them to corroborate her statements is an admission that 
they would not do so because they could not. It is true that the plain- 
tiff might hâve called them in rebuttal to contradict the défendant; 
but as she in effect admitted, by not calling them, that they would 
not corroborate her, that was sufïïcient for his purpose, and he might 
well refrain from needlessly bringing them into painful prominence 
in this unpleasant and unsavory affair. 

Mary E. Pleasant, better known as Mammie Pleasant, is a con- 
spicuous and important figure in this affair, without whom it would 
probably never bave been brought before the public. She appears 
to be a shrewd old negress of considérable means, who bas lived in 
San Francisco many years, and is engaged in furnishing and fitting 



SHARON V. HILL. 369 

up houses and rooms, and caring for women and girls who need a 
mammie or a manager, as the case may be. The défendant states 
that she became acquainted with this witness early in 1881, and 
soon after told her of her marriage, and showed her the documents; 
that from thé time she had the trouble with the plaintiff she put her- 
self under her direction and control, and by her advice suppressed 
ail allusion to herself as the wife of the plaintiff in the letters she 
wrote him after she had been ordered from the hôtel; and, as an 
excuse for this extraordinary abnégation of herself and affaira in 
favor of this old woman, she swears : 

"Mammie Pleasant was old, and had the expérience, and she had the ex- 
périence of lots of girls and women, — had the expérience of the worid; and 
being a servant, and being a wife, and being the head of familles, Itook her 
advice and wrote just about what slie would dictate. * * * l was much 
of a baby." 

Mammie Pleasant has taken charge of this case from the begin- 
ning, and, to use her own phrase, is making the defendant's "fight," 
■whom she supports, and to whom she was forced to admit, after much 
évasion, she has advanced more than $5,000, and how much more 
she would not tell. In my judgment, this case, and the forgeries and 
perjuries committed in its support, bave their origin largely in the 
brain of this scheming, trafficking, crafty old woman. She states that 
as early as 1881 the défendant wanted her to furnisb her house at a 
cost of $5,000 or $6,000 on the strength of her relations with the 
plaintiff. But it seems that Mammie was not certain that the plain- 
tiff could be held liable for the expense, and so she called on her 
counsel, Mr. Tyler, and stated the case to him, without, as she is care- 
ful to say, mentioning any names ; but said that the man owned two 
hôtels, and was living in one of them, and the woman in the other, 
which, under the eircumstanees, is équivalent to saying "the party of 
the other part" is William Sharon. After due délibération, Mr. Tyler 
gave her a written opinion, which she says cannot now be found, to 
the effect that such a contract as she mentioned and he suggested was 
a lawful marriage, under the Code, and the supposed man who owned 
two hôtels (the Palace and the Grand) would be legally liable for the 
expense of furnishinghis "Code" or "contract" wife with a suitable rés- 
idence, although he was then maintaining her at a cost of $500 a 
month at the Grand. Mr. Tyler admits that in the fall of 1881, or the 
spring of 1882, he was consulted by the witness, as she states, and 
that he gave her a written opinion to the effect that the man would be 
liable; but I am quite certain that, if the real date of this conversation 
is ever satisfactorily ascertained, it will be seen that it took place in 
1883. But however ihis may be, défendant and the witness being 
thus instructed or informed as to what constituted avalid contracter 
déclaration of marriage under the Code, in due time, and by means 
best known to themselves, produced this document, which as a légal 
composition is worthy of its origin, and which, in the language of the 
V. 26F.no. 6— 24 
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senior counsel for the défendant, is beneath the learning and skill of 
a "jack-legged lawyer." 

On the other hand, a number of apparently respectable -witnesses 
testify to dclarations and conversations of the défendant during her 
résidence at the Grand and afterwards that are utterly irreconeilablo 
with the idea that when they were made she had any idea she was 
the wife of the plaintiff. 

Mrs. Mary H. Brackett, the mother of Nellie, says the défendant 
lodged at her house from early in August to late in November of 1882, 
and that sborfcly before she left she told her that she had been en- 
gaged to the plaintiff, but it was broken off. Her brother, she said, 
■was opposed to the match, because Sharon's "pedigree was inferior 
to hers." She also said he waa a shriveled-up old man, anyhow, 
whom no one would marry Dut for his money. 

Mrs. Sarah Millett, formerly Sarah Orr, was for a long time seam- 
atress at the Grand. Her room was near the defendant's, and they 
appear to hâve been quite intimate. She swears that while the de- 
fendant was living at the hôtel she told her the plaintiff was her beau, 
and that just before he left for Washington, in January, 1881, he 
■wanted her to go with him and be married privately, which she de- 
clined to do, and was eince sorry for it ; and this she said many times, 
inclading the last night when she was in the hôtel, when the witness 
was lying on the bed with her. In the spring of 1882 this witness 
called to see the défendant on Ellisstreet, when the latter begged her 
to bring herself and Sharon together again, promising, if he married 
her, to give the witness a house and lot. 

Mrs. Sarah Morgan heard the défendant say at Mrs. Hardenberg's 
lunch table at Oakland, in August, 1881, that her engagement with 
Sharon was broken off, and that she was going east and may be to 
Europe; and that in 1880, and after August 2.5th, she told the wit- 
ness that she was "engaged to be married to Senator Sharon." 

Mrs. Harriet Kenyon was with the défendant as maid, exoept for 
one week, from September 11 to the latter part of November, 1881. 
The facts stated in her testimony are altogether incompatible with 
the idea that the défendant was, or even wanted to be, the plaintiff's 
wife, but rather that the old love for the lawyer was on again, whom 
she visited slyly, and dined with at the Verein club, and came home 
speaking of him as, " , sweetie, how I love you!" 

Mrs. Nellie Bacon knew the défendant slightly when she first lived 
at the Baldwin. In the fall of 18&0 she went to the Grand to board, 
where she remained until April, 1881. She says that during this 
time she saw the défendant daily, and she said the plaintiff was pay- 
ing her attention, and might propose to her; that a proposai from 
him involved "many delightful things, and one not so delightful, — hig 
advanced âge ; " but that she preferied the lawyer to any of her lovers. 
In January, 1881, when the plaintiff went to Washington, the witness, 
at the request of the défendant, draughted a letter for her to the 
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plaintiff, designed to make him propose or compromise hîmaelf, which 
she copiedand sent tohim; butsoon after tbe plaintiff returned from 
Washington she said she had trouble with him, and was afraid he 
would never marry her. 

It is true that tbe défendant dénies ail thèse statements, and 
speaks contemptuously of the people who make them as persons be- 
neath her notice. But they appear to hâve been her associâtes, even 
in her better days, and there is not a circumstance in the case that 
makes against the integrity and character of either of them. Be- 
sides, it won't do to sneer at thèse people while she consorts with 
Vesta Snow and Mammie Pleasant. Add to this, her crédit is so 
badly damaged that her unsupported statement is not sufBcient to 
overcome, or even seriously impair, the effect of positive testimony 
from unimpeached and, so far as appears, unimpeachable witnesses. 

And, lastly, let us consider how the existence of thèse documents, 
and the claim of the défendant that she is the wife of the plaintiff 
since August 25, 1880, comport or correspond with the situation of 
the parties at the time, and their daily walk and conversation since. 
In August, 1880, the plaintiff was in the décline of life, in the posses- 
sion of a very large fortune, with a family of grown-up children, to 
whom he was much attached. As was said in Holmes v. Holmes, 1 
Sawy. 119, in speaking of a person somewhat similarly situated: 
"With him the primary object of marriage, the procréation of chil- 
dren, had been long accomplished; and the secondary one, the avoid- 
ing of fornication, does not appear to hâve much concerned him." 
The défendant was a mature young woman, of rather prepossessing 
appearance and tolerable attainments, with some years' expérience 
in hotel life and stock spéculations. During the past eight or ten 
years she had lived in comparative luxury and ease on money derived 
from her family. But early in 1880 she found herself without means, 
and the losing party in a protracted game of hearts, for which she 
sought, but without efltect — 

"To give repen tance to her lover, 
Ancl wring his bosom" — 

by committing suicide in his présence. 

In this desperate condition she met the plaintiff, an unmarried 
man, with the réputation of a Giovanni, and, without any formai in- 
troduction, accepted an invitation to his private office to "talk stocks," 
which soon ended, as she must hâve expected, if not desired, in talk- 
ing about herself. If this interview had ever taken place, as the de- 
fendant relates it, it was much more likely, under the circumstances, 
to hâve ended in an arrangement by which the plaintiff would pay 
her $500 a month to be his convenient friend, than that he should then 
and there make her his wife, and admit her to an unqualified marital 
right and interest in his immense fortune. Taking the defendant's 
account of the transaction, the pages of fiction furnish uo parallel to 
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the singular and unnatural conduct of thèse parties. There was no pre- 
liminary courtship, but barely an acquaintanee between them. They 
cametogether fortuitously in the stock opérations of California street, 
and their personal intercouse began with a proposition from the one 
that the other should be his mistress, which she declined, apparently 
without being offended, when he, unable to control his sudden pas- 
sion, oiïered her marriage, which she readily accepted. After a few 
words of parley as to the modm operandi, she agreed to a secret 
marriage, to be evidenced by a writing under the Code, executed by 
the parties, but unattested by witnesses. Thereupon the défendant, 
at the suggestion and dictation of the plaintiff, wrote at one sitting, 
currente calamo, this unique déclaration, without altering or correet- 
ing a Word or phrase therein, to which the latter then signed his 
name, adding, I suppose, by way of emphasis, the words, "Nevada, 
Aug. 25, 1880." And then, without more ado, without even a part- 
ing kiss or fond embrace, they went their several ways as if nothing 
more had happened than a deal in Belcher; not knowing, and ap- 
parently not caring, whether thoy should ever meet again. This ar- 
dent lover, wbose fervent affection led him to back the offer of his pleth- 
oric purse with his widowed hand, turned his back on the lovely and 
consenting Althea to give his heart and soûl to the study and control 
of Nevada mines and politics, while she, in the pathetic language of 
counsel, remained "an ungathered rose." 

They separated without any arrangement for the future, and no 
communication passed between them for weeks thereafter; andnone 
appears to hâve taken place until about the date of the letter to her at 
the Baldwin, which reads more like a solicitation for an assignation 
than a communication from a husband to a wife. During this time 
the Galindo Hôtel burned down, and she was compelled to seek new 
lodgings, and went back to the Baldwin. She admits that she never 
informed her alleged husband of the occurrence or her whereabouts, 
and when asked to explain this singular conduct, she coulddo no bet- 
ter than give this frivolous and flippant answer, which carries its réf- 
utation on its face. 

"I knew when he came down, [from Nevada,] if he wanted to see me, he 
could flnd me. I don't think it necessary for wives.to run after their hus- 
bands. 1 didn't take the trouble to notify him where I had gone to. I 
thoiight, if he cared so much for me as he pretended to, he would flnd me. I 
am not in the habit of running after people." 

The defendant's idea of what a wife would or should do, under such 
circumstances, is evidently not founded on expérience, and, judging 
from her conduct and the explanation of the same, it is évident that 
she has yet to feel the tender solicitude that atrue woman has for one 
to whom she has given her heart and hand in holy wedlock. And, 
now, could anything be more unnatural and improbable than this? 
There is no escape from the conclusion, — the conduct of the parties 
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was contrary to human nature and common expérience, and makes 
the story of the marriage utterly incredible, even if it was not con- 
tradicted by the oath of the plaintiff. 

But the conduct of the parties, after they found one another, also 
contradicts and is altogether irreconcilable with her claim of mar- 
riage, and stamps with the mark of falsebood and forgery the décla- 
ration and letters relied on to support it. It is apparent that the de- 
fendant went to the Grand to live in pursuance of some arrangement 
with the plaintiff soon after the letter to her of September 25, 1880. 
This is plainly indicated by the contents of the letter to hçr from 
Virginia, inclosing the one to Thorn, and of that also. But during 
her 15 months' résidence there, the parties, so far as appears, never 
addressed or spoke of one another, in public or private, orally or in 
writing, as husband and wife, or said anything that implied such re- 
lation. Nor does it appear that any such claim was ever made or 
admitted by either of them, under any circumstances. The inter- 
course between the parties, so far as is known, or may be inferred 
from the évidence, was of a familiar and somewhat commonplace 
character, but utterly wanting in the tender considération and respect 
usual and proper between husband and wife in their station of life. 

The character of his letters toherhas aireadybeen commentedon. 
They are very brief, and either relate to the payment of her allow- 
ance, or contain an invitation to dinner, which plainly implies that 
she was not in the habit of sitting at his table or expected there, un- 
less specially invited. They are utterly void of affection, and alto- 
gether lacking in mention or even allusion to the numberless and 
namelesB little incidents and affairs peculiar to every married couple, 
and which, taken together, constitute the charm as well as the staple 
of married life; and, although Christmas and New Year passed, and 
a birthday came to her while there, it does not appear that she ever 
received a présent, greeting, or other token of affection from the 
plaintiff. 

But there are convincing proofs in the conduct of the parties, other 
than thèse gênerai and négatives ones, against this claim of marriage. 
Take the circumstance of concealing herself in the plaintiff's rooms, 
and watching him and another undress and go to bed together, and 
the indiffèrent and indécent levity with which she carried the story to 
the seamstress. Waiving the moral insensibility which such conduct 
implies, it is inconceivable that a wife could witness such a scène 
without some manifestation of anguish, if not anger, and, what is 
worse, that she could regard it as a good joke, and gleefully relate it 
as such to others. Speaking of the affair, she says, "I laughed at it, 
and told it to a good many people. It was a very amusing affair to 
me." Afteiwards, when she came to sign her déposition, and had had 
time to reflect, and perhaps receive a suggestion, she seems to hâve 
realized the damaging nature of her admission, and said that, al- 
though she laughed at the affair, she was "angry" too. But whether 
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she was "amused" or "angry," or whether she laughed simply or with 
a laughter akin to tears, slie did not act like a wife. 

Towards the close of the year 1881 the plaintiff had evidently got- 
ten tired of the défendant, or distrasted her, and probably both. 
Moved by thèse considérations he had a settlement with her, in which 
he gave her $7,500, as already stated, for which she gave him a re- 
ceipt in full of ail demands, soon after which he had her summarily, 
and against her abject pétition and remonstrance, expelled from the 
hôtel. Now, if the plaintifif was married to this woman, and knew 
she ha4 the written évidence in her possession of that fact, it is not 
reasonable or probable that he would hâve gone to such extremity 
with her; and, although it may be claimed that he acted on the sup- 
position that she had lost the déclaration, and she swears she told 
him so, for the purpose of preventing him from getting it away from 
her, he must hâve known that, if she had letters of his addressed to 
her as "Dear Wife," they were as good weapons in her hands as the 
déclaration itself. However, it is sufficient to say that his conduct 
on this occasion was anything but that of a husband. In fact, be 
never, so far as appears, treated her otherwise than as a plaything 
or fancy for which he was paying as he went, and expected to as long 
as it saited him. 

But the conduct of the défendant on this occasion is enough, in 
my judgment, to settle this question against her, even if the plaintiff 
was silent on the subject. Wben she was ordered to leave the hôtel, 
she wrote the plaintiff three letters in quick succession, beseeching 
him by every considération that occurred to her to allow her to re- 
main on the old footing under his roof. If at the time she believed 
herself to be his wife, it is impossible that she should hâve written 
thèse abject appeals to the plaintiff, every word and syllable of which 
read like the wail of a poor discarded friend or mistress, and not the 
confident and certain reply of an outraged wife, conscious of her 
rights and her power to assert them. It is not necessary, and space 
will not permit, to call attention to thèse letters in détail. They are 
contemporaneous conduct of the défendant, at the most important 
crisis in her relations with the plaintiff, and their purport cannot be 
misunderstood. The mère perusal of them is enough to convince 
any one that they were not written by a wife to her husband. Thèse 
honored terms do not even appear in them. In her direst distress 
she dare not address him as husband, or call herself his wife. The 
highest ground on which she bases her appeal for mercy is "friend- 
ship," — an indefinite term which might well be used to characterize 
the relation between any unmarried man and woman. She asks the 
question, would you "stoop to injure a girl, and one whom y ou hâve 
pretended to love?" And again she says : "Don't do things now that 
will make talk." What "talk" is she afraid of but "talk" about 
their doubtful or illicit relations? Further on she urges her claim 
in language that cannot be misunderstood for that of a wife: 
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"Mr. Sharon, you hâve been kînd to me. Ihave said I hoped my God 
would forsake me when I ceased to show my gratitude." "1 had hoped to 
always hâve your Iriendship and good-will throughout life, and always hâve 
your good advice to guide me." "I valued your friendship more than ail the 
world. Ilave I not given up everything and everybody forit?" "I hâve al- 
ways been Itind to you, aud tried to do whatever I could to please you, and I 
hope at least, in your unjust anger, you will let us apparently part friends, 
and don't do or say anything that could create or make any gossip." 

"GoBsip" about what? That the défendant was the plaintifif's 
■wife, and they had been secretly married. Was that what she was 
afraid of ? No, not at ail ; but rather that she was his leman, and had 
misbehaved herself and been discharged. The plaintiff took no no- 
tice of her wail, and she was compelled to go. But she was not with- 
out hope that they might be friends again, and in the summer of 1882 
she appears to hâve been in the habit of calling on him at the Pal* 
ace, but her calls were never returned; and in August of that year 
shewrote the plaintiff the remarkable letter known as the "Us Girls" 
or "Egg and Champagne" letter. It is given above in full, and speaks 
for itself. How any one can hâve the hardihood to claim that it was 
written by a wife — and a deeply injuredone — toa cruel andunfaith- 
ful husband, is more than I can understand. It is apparently the 
work of an artful woman wbo is aniious to get her net over the head 
of a wayward old millionaire again, and recall him to her side once 
more, — not so much for love as moonlight drives, visits to the springs, 
lovely days in the country, egg in Champagne, and the like; and, 
distrusting the power of her own familiar charms and honeyed 
phrases, she adroitly contrives to put young "Nell" in the foreground, 
as a fresh lure to the wary old bird. 

Sometime after this the défendant took Nellie Brackett with her to 
the Palace, and the plaintiff had them both put out of the hôtel; 
whereupon the letter signed Miss Brackett, and known as the "Old 
Sharon" letter, was written and sent to the plaintiff. The défendant 
says the letter was written by Nellie Brackett, but that she knew of 
it and approved it; but I think there is no doubt but that she dic- 
tated it, or wrote it herself, and had Nellie copy it. But that is not 
very material to my présent purpose. Certainly the writer of this 
letter never dreamed that the défendant was the wife of the man she 
was berating; and if Nellie wrote it,it is another cogent circumstance 
to show that she did not know of the alleged marriage, or the exist- 
ence of the disputed documents, and that the defendant's statement, 
that she had beforethen toid berof the one and showed hertheother, 
is untrue; and to this effect is Nellie Brackett's testimony. But if 
it was written or dictated by the défendant, it is only another link in 
the longchainof independent and indisputable ciroumstances contra- 
dictory of the defendant's claim and testimony. The writer speaks 
of the défendant as "a motherlesa, fatherless girl, * * ' * alone 
in the world," and leaves no room for even an implication that she 
ever thought of her as the wife of any one. The style and matter 
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iiîdioate that the défendant can be fierce and abusive as well as 
wheedling and fond; but she had no thought then that the person 
she addressed as "you horrible, horrible man" was her own dear hus- 
band. 

The character and contents of thèse five letters of the défendant 
are too damaging to her claim to be passed over in silence. They 
could not be directly denied, but a weak attempt has been made to 
palliate them. The défendant first took refuge in the secrecy clause 
of the déclaration, which bound her not to make its contents "public" 
for two years, although it is probable that the last two of thèse letters 
were written after that period had expired. She said she was advised 
that if she did not keep that promise the marriage would become 
void, or the plaintiff would make her trouble, and therefore she did 
not feel at liberty to address him, even privately, as bis wife or her 
husband, even when he was driving her from his présence and pro- 
tection, It is not likely that any lawyer ever gave her any such ab- 
surd advice, and, as she has failed to call the adviser to corroborate 
her statement, that story may be dismissed. However, on being con- 
fronted with some imaginary conversations she says she had with the 
plaintiff during this period, in which she told him to his teeth that 
she was his wife and meant to hâve her rights as such, she fell back 
on her good genius, Mammie Pleasant. She says she wrote the let- 
ters and wanted to do so as the plaintiff's wife, but this wise old 
manager would not let her write a word to the plaintiff indicating 
that she was his wife, for fear it would "rile" him and make trouble. 
This is a very iiimsy story, and altogether unworthy of crédit. To one 
who has seen and heard the défendant in court, and has read the re- 
port of her examination before the examiner, the idea that old Mam- 
mie Pleasant, or any one else, could control her tongue or pen in her 
intercoarse with the plaintiff is simplyridiculous, Neither is it rea- 
sonable that she, or any one else, would regard it as a violation of 
the secrecy clause in the déclaration for her to address the plaintiff 
in private as his wife, and to insist on being treated accordingly. 
She did, according to her own statement, tell a number of persons 
before this of the marriage, and she says she did not think that was 
making it "public." Then, how could she imagine she was not at 
liberty to speak of the matter in private to "the party of the other 
part?" 

But the inconsistenry of her conduct, compared with her claim, 
does not stop hère. For more than a year after the expiration of the 
secrecy clause she made no sign or prêteuse of being the plaintiff's 
wife. During this time the plaintiff paid her no attention, but treated 
her as a person he was well rid of. Her financial resources were 
daily diminishing as she neared the end of the provision made for 
her by the plaintiff in the fall of 1881. There was no longer any 
reason why she should not openly address the plaintiff as his wife, and 
demand récognition and support from him accordingly. Not only 
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this, but she had every reason now to exhibit her documents to her 
brother and othei* relatives, and at least claim their countenance and 
advice. But, instead of this, she gave herself and her cause into the 
Jseeping of an old woman, who appears to be no better than a go- 
between, and one William Neilson, of whom the counsel for the plain- 
tif said, on the argument, without objectipn or reply from any one, 
as a reason for not having taken his testimony : "It was not thought 
worth whiJe to tarnish the record with any statement he might make." 
And through such agencies and advice as Pleasant's and Neilson's, she 
finally, on September 8, 1883, without a note of warning to or de- 
mand on her alleged husband, precipitated her case on the public in 
a melodramatic and roundabout way, by having the plaintiff arrested 
for adultery, on the assumption that he was her husband, and soon 
after publishing the déclaration and what purported to be a "Dear 
Wife" letter. But the original of this letter bas never been produced, 
and the défendant on her examination admitted that she never had 
one like it. Nellie Brackett swears that it was addressed, "My Dear 

," and that the défendant afterwards spoiled it in trying to 

substitute the word "Wife" for the dash. Her testimony on this 
point is substantially as follows : 

"After Mr. Sharon's arrest, Neilson said he would publish the letter ad- 
dressed • My Dear ' as ' My Dear Wife.' Miss Hill said she did not like 

that, because she had no such letter. Neilson said he would seethat she had 
a ' Wife ' letter out of that one that had a dash on it. After four or five 
weeks, he not attending to it, she tried to flx that letter herself and spoiled it." 

Her testimony is strongly corroborated by that of the défendant, 
and squares with the admitted faots and probabilities of the case. But 
the efïeet of this circumstance does not stop hère. The transaction 
furnishes another convincing argument against the existence of the 
"Dear Wife" letters as late as September, 1883 ; for if the défendant 
had had tbe "Dear Wife" letters when Neilson published the admit- 
ted spurious one, she would çertainly bave furnished him one of them 
for publication. 

Neilson's relations with the défendant at that time, and his posi- 
tion in the affair, are not doubtful. He was her agent and adviser, 
and knew as well as she did that she then had no "Dear Wife" let- 
ters. This will appear from the agreement between her and her 
counsel for the division of the prospective fruits of this predatory lit- 
igation. On October 24, 1883, Mr. Tyler made a written agreement 
with the défendant, she signing it as "S.A. Hill," for the prosecution 
of a suit against the plaintiff for the vindication of her good name 
and a division of the common property, which they subsequently al- 
leged to be of the value of $10,000,000, for one-half of what he might 
recover. The agreement contains a clause to the efifect that Mr. Tyler 
will not settle with Sharon without the consent of the défendant "and 
her agent, William Neilson, " who doubtless was an agent with an inter- 
est, and well advised in the premises. The only inference to be drawn 
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from thèse facts is thaton September 8, 1883, and until some time af- 
terwards, the "Dear Wife" lettera were not in existence. The tracing 
and altération had not thon been done. The conspiracy had not pro- 
gresBed so far. No crédible witness swears to having seen them ear- 
lier than September 26th; and if any one had, in the light of thèse 
facts, it would be consider.ed a mistake. R. P. Clément says he saw 
them between September 26th and October lOth; G. D. Cushman 
says on October 20th; Samuel Soûle says on November 23d; and W. 
B. Tyler says in October. Yesta Snow and Mammie Pleasant are 
tbe only persons who say they saw them earlier. 

I bave thus gone over the salient points in this case at some length, 
Much more might be said on minor points to the same effect. But 
this, in my judgment, is sufûoient to show that, humanly speaking, 
it is not possible that this déclaration of marriage was ever signed 
by the plaintiff, and that it is morally certain that both it and the 
"Dear Wife" letters are false; that they were practically forged by 
the défendant, by writing tbe déclaration over a simulated signature, 
and by making tracinga and altérations of letters from the plaintiff 
to herself, and subatituting in the address thereof the word "Wife" 
for "Miss Hill" or "Allie," and omitting at the end of the one in ink 
the words "yours truly;" and that the claim of the défendant to be 
the wife of the plaintiff iswhoUy false, and bas been put forth by her 
and her co-conspirators for no other purpo^e than to despoil the 
plaintiff of bis property. In this undertaking, doubtless, the proverb- 
ial sympathy of the multitude for an attractive young woman, en- 
gagea in an affair of this kind with an immoral old millionaire, was 
largely relied on to make the conspiracy successful. But in a court 
of justice such considérations hâve no place. Hère, at least, the 
condact of the parties must be measured and characterized by the 
évidence, and bave effect according to the law in such cases pro- 
vided. 

A woman who voluntarily submits to live with a millionaire for 
hire ought not, after she finds herself supplanted or discharged, to 
be allowed to punish her paramour for the immorality of which she 
was a part, and may be the cause, by compelling him to recognize 
her as bis wife and endow her of his fortune. If society thinks it ex- 
pédient to punish men and women for the sin of fornication, let it do 
80 directly. But until so authorized, the courts hâve no right to 
assume such function, and, least of ail, by aiding one of the parties 
to an irregular sexual intercourse, to despoil the other, on the im- 
probable prêteuse that the same was matrimonial and not meretri- 
eious. 

The question of whether there was a marriage between thèse par- 
ties, assuming the defendant's statement to be true, does not directly 
arise in this case. This suit is brought to annul the written évidence 
of the alleged marriage, on the ground of its falsity, and to enjoin the 
défendant from setting it up or using it to the préjudice or injury of 



SHAKON V. IIILL. 379 

the plaintifï. But, in determining this question, the conduct of the 
parties during the time it was claimed they were living under this in- 
strument as man and wife has necessarily been examined, and found 
not to support such claim. And, so far as the élément of consent in this 
alleged marriage dépends on this déclaration, the conclusion that it 
is false is équivalent to a détermination that there was no marriage 
between the parties, and that their intereourse was meretricious. 

But I cannot refrain frotû saying, in conclusion, that a community 
which allows the origin and integrity of the family, the corner-stone 
of Society, to rest on no surer or better foundation than a union of 
the sexes, evidenced only by a secret writing, and unaccompanied by 
any public récognition of eachother as husband and wife, or the asr 
sumption of marital rights, duties, and obligations except furtive in- 
tercourse, more befitting a brothel than otherwise, ought to remove 
the cross from its banner and symbols, and replace it with the cres- 
cent. 

The plaintifif is entitled to the relief prayed for; and it is so ordered. 

Sawyer, 3., (concurring .) The following statement of the proceed- 
ings in this case will présent the points of law decided : The bill was 
filed October 3, 1883, the object being to cancel, as a forgery and a 
f raud, an alleged written déclaration of marriage, a copy of which is set 
out in the bill. A subpœna was thereupon issued, and on October 3, 
1883, dnly served on the respondent, who entered an appearance on 
the next rule-day, November 3, 1883. On November 1, 1883, nearly 
a month after the filing of the bill and service of subpœna in the case, 
the respondent, by the name of Sarah Althea Sharon, filed a com- 
plaint against William Sharon, complainant herein, in the superior 
court of the city and county of San Francisco, wherein she alleged 
that on August 25, 1880, she and said Sharon, by mutual agreement, 
became husband and wife, and commenced cohabiting together as 
such; that, "inasmuch as said marriage had not been solemnized in 
the mode provided by section 70 of the Civil Code of California, the 
plaintiff and défendant jointly made a déclaration of marriage in writ- 
ing, signed by each of them, substantially in form required by section 
75 of the Civil Code of California, and until the month of November, 
1881, the plaintiff and défendant lived and cohabitated together in 
said city and county as husband and wife;" that on or about No- 
vember 5, 1881, défendant demanded of the plaintiff in said suit a 
surrender of said déclaration of marriage, and threatened violence 
if she refused to comply with his demand, — "refused to recognize his 
said marriage with plaintiff, and drove plaintiff from him, and re- 
fused to live or cohabit with her for more than a year, thereby will- 
fully deserting her." In addition to désertion, she alleged numerous 
acts of adultery with other women, as f urther grounds for divorce. She 
then prays "that her marriage with said défendant may be declared 
légal and valid;" "that she may be divorced from said défendant;" 
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and for a division of the common property, alleged to be of more than 
$10,000,000 in value. On November 10, 1883, défendant, William 
Sharon, filed his answer to said complaint in the superior court, de- 
nying ail the allégations relating to the marriage, and averring that 
said alleged déclaration of marriage in writing is a forgery and fraud. 
On November 22, 1883, défendant, Sharon, removed the case to this 
court, on the ground that he was a citizen of the state of Nevada, 
and plaintiff a citizen of California; and the transeript of the record 
was filed in this court two days thereafter, on November 2é, 1883. 
On December 3, 1883, the plaintiff in said suit gave notice of a mo- 
tion, based on the record in the case, to remand the same to the state 
court, on the ground "that the said circuit court has no jurisdiction 
in the suit, neither of the subject-matter thereof nor of the parties." 
Without bringing this motion to a hearing, on December 31, 1883, 
on application of plaintifif's attorneys therein, and on stipulation of 
counsel, as follows: "It is hereby stipulated by and between the re- 
spective parties that the above-entitled suit be reœanded to the su- 
perior court of the city and county of San Francisco, state of Califor- 
nia, whence it came," — it was "ordered that the above-entitled cause 
be, and the same hereby is, remanded to the superior court of the 
city and county of San Francisco." After the case had been thus 
remanded to the superior court, on January 3, 1884, a stipulation in 
the following language, signed by the attorneys of the respective par- 
ties, was filed in said superior court : 

"It Js hereby stipulated and agreed, by and between the respective parties 
to this suit, that the above-entitled cause may be assigned to department 2 
of said court, and tried by Hon. J. F. Sullivan, witiiout a jury." 

In the mean time, on the rule-day next succeeding her appearance 
in this court, December 3, 1883, respondent, Sarah Althea Hill, filed 
a demurrer to the bill in this suit, which was argued and submitted 
on January 21, 1884, and after due considération overruled March 3, 
1884, in an opinion reported in 10 Sawy. 48, and 20 Fed. Eep. 1. 

On April 24, 1884, after two extensions by the court of time to 
plead, a plea in abatement was filed by respondent, alleging (Ij an- 
other suit pending in the superior court for the same cause, — said 
suit of Sharon v. Sharon; (2) that complainant, Sharon, was, at the 
commencement of the suit, and still continued to be, a citizen of Cal- 
ifornia, and not of Nevada, as alleged by him. A replication to this 
plea was filed May 5, 1884. The case then, in pursuance of the prac- 
tice of the court, went regularly upon the calendar of the July term, 
1884, for trial of the issue on the plea in abatement; and onthereg- 
ular call of the calendar, in pursuance of the rules and practice of 
this court, on July 14th, the first day of the term, it was set down 
for hearing for September 2, 1884. On September 2d, upon being 
regularly called in its order, the hearing was continued to October 15, 
1884. On October 15th, the case, upon being regularly reached and 
called in its order, was submitted for décision by the counsel for com- 
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plainant, in pursuance of rule 44 of this court, no counsel appearing 
for respondent. The case was submitted on the pleadings, without 
évidence, none having been taken, more than five months having 
elapsed since the case was at issue on the plea, and the time for tak- 
ing testimony having long before expired, no extension of time for 
taking testimony having been granted, or applied for by either party. 
On October 16, 1884, the plea wasfound false, and overruled onthat 
ground, there being no évidence to support it. See opinion of the 
court, reported in 10 Sawy. 394, and 22 Fed. Eep. 28. 

Leave to answer to the merifs within 30 days having been given, 
and the time having been from time to time extended, an answer was 
finally filed on December 30, 1884, in which the allégations of the 
bill, including the allégation of the citizenship of complainant, 
were denied; an attempt being thereby made, without leave of the 
court first obtained, to again raise, in the gênerai answer, the issue 
of citizenship, before determined and adjudged on the plea in abate- 
ment. No application had been made or leave granted for a rehear- 
ing on the plea in abatement, or to reopen that issue, already passed 
into judgment, and the interlocutory decree adjudging the plea false 
and overruling it was still in full force. A replication to the gênerai 
answer having been filed, and the case put at issue January 2, 1885, 
the parties, shortly thereafter, proceeded to take testimony. During 
the time thèse proeeedings were going on, the trial of the said divorce 
suit of Sharon v. Sharon was commenced in the said superior court on 
March 10, 1884, and continued from time to time until September 
17, 1884, when it was finally submitted to the court for décision. 

On Pebruary 18, 1885, the court filed its findings of fact and con- 
clusions of law, and ordered a decree in favor of complainant, grant- 
ing a divorce, which decree was entered uponthe findings on February 
19, 1885. In the decree, after reciting that it is "found that plain- 
tiff and défendant intermarried in August, 1880, and that the défend- 
ant deserted the plaintiff in December, 1881, " "it is ordered, adjudged, 
and decreed that the plaintiff and défendant are husband and wife, 
and that the marriage now existing between the plaintiff and Sarah 
Althea Sharon be, and the same is hereby, dissolved, and that said 
parties are, and each of them is, freed from the obligations thereof." 

The second finding of the court in said case is as foUows : 

"That on the twenty-flfth day of August, A. D. 1880, the plaintiff and de- 
fendant eacli signed a certain déclaration of marriage, in the words and figures 
following, to-wit: [Hère is set ont the contract in the same language and 
f orm as set out in the bill in this suit, and in the opinion of my associate, and 
also as it appears in 10 Sawy. 48, and 20 Fed. Bep. 1;] — which was the only 
written déclaration, contract, or agreement of marriage ever entered into be- 
tween said parties, and, at the time of signing said déclaration, plaintiff and 
défendant mutually agreed to take each other as, and henceforth to be to each 
other, husband and wife. " 

The third, fourth, eighth, and ninth findings are as foUows: 
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"(3) That afterwards, and about tlie day of September, 1880, the 

plaintiff and défendant commenced living and cohabiting togetlier, in the way 
usual witli married people, although tlieir cohabitation was kept secret, and 
so continued for the space of more than one year, and down to the twenty- 
flfth day of November, 1881, and during ail of said time plaintifiE and défend- 
ant mutually assumed towards each other marital rights, duties, and obliga- 
tions. (4) ïhat during the time plaintifE and défendant so lived together, 
défendant visited her relations with her, escorted her to places of amusement, 
and introduced her to respectable familles and to membersof his own family, 
and wrote toherseveralletters, while absent from her, in which he addressed 
her as ' My Dear Wife.' " "(8) That it is not true, as stated in the answer of 
défendant, that plaintiff bas either falsely or fraudulently assumed the name 
of Sarah Althea Sharon ; but, on the contrary, that it is her real name. Nor is 
it true that she or any one forged the document mentioned in the complaint 
and heretofore set forth ; on the contrary, the said document is genuine, and 
was signed by the plaintifE and défendant at the time it purports to hâve been 
signed. (9) ïhat défendant never introduced plaintiff as his wife, nor spoke 
of her as such in the présence of other persons; that plaintiff never intro- 
duced défendant as her husband, nor spoke to nor of him to other persons in 
his présence as her husband; that the parties were never reputed among their 
mutual friends to be husband and wife, nor was there atany time any mutual 
open récognition of such relationship by the parties, nor any public assump- 
tion by the parties of the relation of husband and wife." 

On February 26, 1S85, the défendant, Sharon, took and perfected 
an appeal from said judgment of the superior court to the suprême 
court of the state, and gave a bond of such character as, under the 
statute, to operate as a supersedeas and a stay of ail proceedings 
pending the appeal, and the case now stands pending on appeal and 
undetermined in the suprême court of the state. After the rendering 
of the said judgment in the state court in said case of Sharon v. Sharon, 
the respondent presented to this court a oertified copy of the plead- 
ings, findings, and judgment (or decree) therein, and asked leave to 
file a supplemental answer in this case, setting up such record as res 
adjndicata, and praying a stay of proceedings in this case "until the 
judgment in said case of Sarah Althea Sharon v. William Sharon shall 
hecome final;" thus recognizing the fact that said judgment had not 
yet "hecome final." The complainant, in response, presented a copy 
of the record, showing that a suspensive appeal had been taken, and 
was then pending. On March 4, 1885, leave was given to file the 
supplemental answer, and it was filed; but the court reserved the dé- 
termination of the effect of the proceedings set up in the supple- 
mental answer until the final hearing of the case, and denied the mo- 
tion to stay proceedings until the judgment shall "become final" in 
the state court. It also appeared, upon the final hearing, that de- 
fendant, Sharon, moved for a new trial in said case of Sharon v. 
Sharon in the superior court, and that said motion for new trial is 
still pending and undetermined in said court. 

On March 9, 1885, in resisting an application on the part of com- 
plainant to compel the respondent in this case to produce certain 
papers before the examiner to be used in évidence, the respondent 
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urged that the bill did not allège the citizenship of the parties in such 
form as, upon its face, shows jurisdiction in this court over the case, 
and for that reason the court had no authority to inake the order. 
This objection, after argument and full considération, was overruled, 
and the bill, on that point, sustained in an opinion reported in 10 
Sawy. 635, and 23 Fed, Eep. 353. 

In resisting a further order to show cause why certain papers should 
not be produced before the examiner for purposes of évidence in the 
case, on April 20, 1885, the respondent filed several affidavits teuding 
to show that the complainant, Sharon, was not, at the commence- 
ment of the suit, or at any time af terwards, a citizen of Nevada ; but 
was during ail the time a citizen of California, and therefore that 
the court had no jurisdiction over the case, and consequently no 
jurisdiction to make the order sought. The court, in a décision 
reported in 10 Sawy. 666, rejected the afiSdavits, on the grounds 
that the question of citizenship had been conclusively and finally 
determined for this case on the plea in abatement, — the décision 
and interlocutory decree adjndging the plea false being still in full 
force, — and that there was no longer an open issue in the case on 
the question of citizenship; also, on the ground that the issue, if 
open for trial, would not be determined upon ex parte affidavits, but 
only as one of the issues in the case. Notwithstanding thèse rulings, 
the respondent put in testimony before the examiner, under and sub- 
ject to the objection of the complainant that it is immaterial and ir- 
relevant to any open issue in the case, and, at the hearing, insisted 
that the issue was stilLopen, and that the testimony should be con- 
sidered, and the issue again decided on the évidence as thenpresented. 
Eespondent's counsel also insisted upon again arguing the question 
made and decided on the demurrer, that the bill does not state a case 
for équitable cognizance. The court, being fully satisfied with its 
former décisions on thèse points, overruled the application of respond- 
ent's counsel, and declined to hear further argument upon them. 

Upon the foregoing state of factsthe points of law to be considered 
arise. It is first insisted that the complainant is estopped from liti- 
gating the validity of the alleged marriage contract in this case in this 
court, by the stipulation mentioned, in pursuance of which another 
case — the said case of Sharon v. Sharon — was remanded to the state 
court. It is claimed that by that stipulation ail the matters in con- 
troversy between thèse parties were agreed to be litigated in the state 
court alone; but nothing of the kind appears, expressly or inferen- 
tially, in the stipulation. It makes no référence to this case at ail. 
That case was commenced in the state court, and removed to this 
court by the défendant therein under the act of congressof 1875, on 
the supposition that he had a right to try it in the courts of the United 
States. The plaintifif in the case denied that right on the face of the 
record, on the grounds that the subject-matter — it being a suit for di- 
vorce — was not within the jurisdiction of this court in any event, and 
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that it did not appear to be a caae for jurisdiction on the ground of 
citizenship, even if this court could take jurisdiction, in any case, of 
a suit for divorce. On thèse grounds complainant moved to remand 
the case, as having been improperly removed, and, in view. of the dé- 
cision of the suprême court in Barber v. Barber, 21 How. 584, the re- 
spective counsel may hâve supposed that there was some ground to 
believe that the motion might be sustained on the ground of want of 
jurisdiction over a suit for divorce, had it been prosecuted toa décis- 
ion. However this may hâve been, the respondent's counsel, either 
having doubtsupon this jurisdietional point, or for some other reason 
satisfactory to themselves, concluded not to require the motion to be 
pushed to a décision, and to permit the motion to be granted. There- 
upon they consented, in writing, that the case should be remanded to 
the court whence it came. This was simply a substitute for the 
hearing of the motion, and a décision upon it, which, if sustained, 
would still compel them to go baek. They simply submitted to the 
motion, and the only effect was to return the case to the state court, 
and place it in statu quo. The stipulation had no référence to any 
other case than that in which it was made, and no other purpose than 
to return it to the court in which it had been originally brought. It 
related to that case, and that case alone. It was not intended to af- 
fect, and did not in any way affect, this case, which goes upon an 
entirely différent theory, and seeks différent relief. The fact that 
there may be some questions common to both, cannot enlarge the effect 
of the stipulation in question. 

It is also claimed that complainant is estopped from litigating this 
case in this court by the stipulation of his attorneys, filed in the di- 
vorce case of Sharon v. Sharon, in the superior court, waiving a jury, 
and for the trial of the issues of that case in department 2 of the su- 
perior court before Hon. J. F. Sullivan, judge of that department. 
But this stipulation, like the other, is only a stipulation as to the 
course of procédure in that case, having relation to that case, and to 
no other. Défendant was obliged to hâve his case tried in some one 
of the 12 departments of the superior court, and he was liable to hâve 
it assigned to any one of thoae departments for trial. Both parties 
being satisfied to try it in department 2, they designated that de- 
partment by stipulation. This was but a substitute for the assign- 
ment of the case for trial in the usual mode. It had no other effect 
than to détermine which one of the 12 departments to which it was 
liable to be assigned should try that particular case, then pending, 
and ready for trial in the superior court. The effect of the judgment 
of the court in the case tried in department 2 by reason of this stipu- 
lation, as matter of estoppel, is no greater and no less, and in no 
respect other, than if the case had been regularly assigned to that de- 
partment for trial by the authority of the superior court, without the 
stipulation, and against the protest of défendant. This stipulaticc 
in no degree affects the action of the court as matter of estopp«L 
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Neitlier this stipulation, nor the stipulation to remand to the state 
court, taken separately, — nor do they in combination, — estop the 
complainant from proceeding in this case, nor can they in any respect 
affect this case. 

The effect of the proceedings and judgment in the superior court 
is precisely what it would hâve been had that case never been re- 
moved to this court, and had it been tried in department 2, or any 
other department to which it had been properly assigned for trial, 
without the consent or any action of the défendant therein. And 
there was no possible plausible ground, deducible from the terms of 
the stipulations, for counsel to suppose that the stipulations affected, 
or that they could in any way affect, any other case than the one in 
which they were made. Nor did they, in fact, so suppose; for steps 
were being continously taken by them, and the counsel of complain- 
ant in this case, without objection, while the proceedings were going 
on at the same time in the case in the state court. The two cases 
proceeded pari passu in the two courts. 

As to the point upon which we declined to hear further argument, 
that the bill présents no case for équitable jurisdiction, and that, upon 
the facts stated, this is but a suit for jactitation of marriage, it is 
only necessary to observe that, upon the hearing on the demurrer, in 
which thèse points were argued, Judge Sabin, of the Nevada district, 
and myself, gave them the fullest and most careful considération, 
and upon such considération we were satisfied that the case is one 
proper for équitable cognizance. Our views will be found expressed 
in Sharon v. Hill, 10 Sawy. 48; S. C. 20 Fed. Eep. 1. We are now 
entirely satisfied with the ruling then made, and adhère to it. 

We also, at the hearing, declined to hear the évidence offered by 
respondent, under objection of complainant as to its relevancy, to 
show that Sharon was, at the commencement of the suit and subse- 
quently thereto, a citizen of Califo'rnia and not a citizen of Nevada, 
on the issue attempted to be raised, without leave of the court, in the 
gênerai answer in bar on the merits, by denying the allégation 
of citizenship in the bill. We declined to consider the testimony, 
on the ground that there was no open issue in the case on that point, 
the same issue having been made, tried, and iinally determined, for 
this case, on the plea in abatement. We also declined to hear fur- 
ther argument on the question as to whether the issue was still open 
for considération, for the reason that it had been before fully argued 
in the case and decided, and we were satisfied with the décision. 
Sharon v. Hill, 10 Sawy. 666. We are still entirely satisfied that the 
issue as to citizenship was conclusiveiy determined, for the case, on 
the pléa in abatement, and was not open for further considération 
on the gênerai issue tendered in the answer in bar. Had the ques- 
tion not been raised and determined on a plea in abatement, it may 
be that, under the act of 1875, respondent might be entitled to raise 
the issue in the gênerai answer in bar, aud hâve it determined, with 
v.26F.no.6— 25 
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the other issues, at the final hearing of the case. But on that point 
it is unnecessary now to express an opinion. 

Where an issue of fact bas been presented and determined upon a 
plea in abatement, and judgment rendered thereon, until set aside, 
and the issue bas been reopened in some regular course of procédure, 
such détermination of the issue is as conclusive and binding in ail 
subséquent stages of the case as if tried and found at the final hear- 
ing, and the issue closed by a final judgment thereon. Conceding 
that the court had àuthority to reopen the issue, and allow testimony 
to be taken, after the time allowed by the equity rules prescribed by 
the suprême court had expired, there was still but one proper way to 
proceed, and that was to apply for a rehearing, upon a proper show- 
ing, excusing négligence, if any there -was, or to set aside the inter- 
locutory decree upon the plea in abatement, and reopen the plea, 
with leave to take testimony and retry that issue. Eveu then the re- 
opening of the issue, granting leave to take testimony, and a retrial 
of the issue, would be a matter for the exercise of a sound discrétion 
by the court, and not a matter of right. No such application, or any 
application to set aside that interlocutory decree and reopen that 
issue, bas ever been made in the case. Such applications should be 
promptly made or they should not be granted. Seventy-five days, in- 
cluding extensions granted by the court against the wishes of com- 
plainant, elapaed before the gênerai answer to the merits in bar was 
filed. During ail that time, not only was no such application nor 
any application made to set aside the décision and interlocutory de- 
cree entered therein, and reopen that issue, but none bas, at any 
time since, to this day, been made, and the interlocutory decree ad- 
judging the plea false, and overruling it on that ground, now is in 
full force, unaSected by any order made, or even by any application 
for an order vacating it, or reopening the issue. On an application, 
had any been made, the complainant would bave been entitled to be 
heard. It is not an ex parte proceeding. Oiant P. Co. v. Galifornia 
V. P. Co., 6 Sawy. 529; S. G. 5 Fed. Eep. 197. 

The respondent not only did not apply for a rehearing on the plea 
in abatement, but, in the face of the ruling, and of the interlocutory 
decree adjudging it to be false, and in défiance of it, without leave of 
the court, denied in her answer the allégations of the bill as to citi- 
zenship, and thereby sought, in that form, without leave of the court, 
to retry the issue. The questions having been tried and adjudged on 
the plea in abatement, and that ]"udgment remaining in full force, the 
complainant was not required, or expected,to put in évidence upon this 
point nnder the gênerai issue. He was entitled to rely on the déter- 
mination already made, until the issue should be again reopened in 
some proper form ; and especially is this so, since the question of the 
finality of the decree for this case had been determined in an early 
stage of the proceedings, when raised upon affidavits. It cannot be 
presumed that complainant tried the case on the question of citizen- 
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ship in the same manner, or upon the same testimony, as he would 
hâve done had the issue been reopened in some proper form. Not 
only is the view expressed upon this point correct upon principle, but 
it is the settled doctrine of the supretne court. In Grand Chute v. 
Winegar, 15 Wall. 371, the eighth plea embraced the same matters 
which had been already set up and passed upon in a plea of abate- 
ment, and the court said in regard to it: "A party having his plea in 
abatement passed upon by a jury, and found against him^ is not per- 
mitted to set up the same matter in bar, and again go to the Jury upon 
it." And it certainiy cannot mak'e any différence whether it is passed 
upon by a jury or by the court, where no new trial or rehearing bas 
been granted. In the former décision we said : If the question "eau 
be raised again in the gênerai answer, on the merits, there would be 
no use of a plea in abatement. Such a plea, upon that praetice, 
would only obstruct and prolong the proceedings, and increase the 
expansés of litigation, without any possible advantage to be gained 
thereby. The parties are entitled to an opportunity to hâve an issue 
once tried and determined. If, through négligence or otherwise, they 
do not présent their évidence, or ail of their évidence, the fault is 
their own, and they must abide the conséquences." 10 Sawy. 669. 
The provision of section 5 of the act of congressof 1875, relied on 
by respondent, that "if it shall appear to the satisfaction of said cir- 
cuit court, at any time after such suit bas been brought," that it doea 
not involve a controversy properly within its jurisdiction, it shall be 
dismissed, doubtless means when it shall appear in some proper 
mode or form recognized by the rules of law and regularly established 
praetice of the court. It does not mean that the point may be sug- 
gested at any time, or in any mode, outside the regular course of the 
established praetice of the court, and tried over and over again, 
whenever and however the party chooses to suggest it. Such a loose 
mode of proceedings would be intolérable. It often happens that the 
defect regularly appears in the record; as where there is a want of 
proper allégations in the bill, but it has not before attracted the at- 
tention of the court; or where it appears in évidence, upon the issues 
properly open for décision. Whenever this is the case, or whenever 
the defect is made to appear to the court, in any stage of the proceed- 
ings, in its established course of procédure, the court will dismiss 
the case. This was always the rule on questions of jurisdiction, and 
the statute but gives express sanction to it, and requires its enforce- 
ment by the court of its own motion, whether counsel suggest it or 
not, without, however, attempting oi: professing to change the regu- 
larly established forms of procédure by means of which the issues 
shall be developed and tried, and by means of which the defect shall 
be made to appear. It is as important now to the due, convenient, 
economical, and speedy administration of justice that questions of 
jurisdiction, where they do not appear upon the face of the bill, 
should be determined upon pleas in abatement before going at large 
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into the merits of complicated cases, requiring long, tedious, and ex- 
pensive trials, as it ever was. Any otlier practice would not only be 
extremely inconvénient, but ofteu intolerably oppressive. We are 
fully satisfied with the former rqling on the point, and adbere to it. 
That the issue on the plea in abatement was properly determined in 
the case there can be no doubt, under the décisions of the suprême 
court. It is settled by that tribunal that the burden of proof on the 
plea was on.the défendant. De Sobry v. Nicholson, 3 Wall. 423 ; Shep- 
pard V. Graves, 14 How. 505; Same v. Same, Id. 512, 513. And 
there being no testimony to support the plea, it was properly ad- 
judged false, and overruled. 

Whether a party bas the right, under the fourteenth amendment, 
to elect to retain his citizenship of the state of his birth or adoption, 
after he bas taken up his résidence temporarily or permanently in 
another state, is a question which, under the views adopted, we are 
not now called upon to détermine. But see on this point the obser- 
vations of the court in Sharon v. Hill, 10 Sawy. 673, and the cases 
in support of the affirmative of the proposition there cited from the 
décisions of the United States suprême court. If one bas a right to 
retain his former citizenship after so becoming a résident of another 
state, then, even upon the imperfect évidence offered by the respond- 
ent, and disregarded by us at the hearing, there can be no doubt that 
Sharon was, in fact, a citizen of Nevada at the institution of the suit, 
and that he so continued. 

ïhe only remaining question of law to be decided is as to the effect 
of the findings and judgment of the superior court set up in the sup- 
plemental answer. At the time leave was given to file the supple- 
mental answer the court was of the opinion that the matter set up as 
res adjudicata constituted no défense to the bill; but as it could not 
be known what view the suprême court might take, it was thought 
that respondent, in case of an adverse decree, would be entitled to 
bave the matter in the record in such form as to be available in the 
suprême court on appeal, in case this court should be found to be in 
error upon the point. The application for leave to file a supple- 
mental answer was therefore granted, and the point lef t open for fur- 
ther considération on the final hearing. The court denied the motion 
for a stay of proceedings till the judgment in the state court should 
become final, for the reason that to do so, and thus give effect to the 
state judgment, as res adjudicata, would, in effect, be to arbitrarily 
turn the complainant over to the state court for his remedy in a mat- 
ter wherein the constitution and laws of the United States gave him 
an absolute, unqualified right to seek his remedy in this court. To 
bave stayed proceedings as asked, would bave been équivalent, in its 
results, to dismissing complainant's bill, and leaving him only such 
remedy as the state courts afford. 

Do the findings and judgment entered therein, set up in the sup- 
plemental answer now pending in the suprême court of the state upon 
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a suspensive appeal, constitute a final détermination of the rights of 
the parties in such sensé as to make them res adjudicata and available, 
as such, in this suit as matter of estoppel? We are fuUy satisfied 
that they do not. The effect of a judgment, final as to the subject- 
matter litigated and adjudged, is prescribed in sections 1908 and 
1911 of the Code of Civil Procédure of the state of California, and is 
the same as had been established by the décisions of the courts be- 
fore it was carried into the Code. To constitute res adjudicata, in the 
sensé and with the effect indicated, the judgment should hejinal, uot 
only as to the court in which it is rendered, but also final as to the 
subject-matter, and not subjeet to be set aside on motion for new 
trial, or on appeal. Judgments are said to be final in two sensés: 
final as to the court in which they are rendered, so as to be subjeet 
to appeal ; and final as to the subject-matter upon which the judgment 
is rendered, so as not to be open for further considération or modifica- 
tion in the tribunal wherein it is rendered, or in any other. This dis- 
tinction is clearly recognized in the law in this state and elsewhere. 
In Hills V. Sherwood, 33 Cal. 478, the court upon this point says : 

"A judgment may be a final adjudication in différent sensés. It may be 
final as to the court wliich rendered it, without heing final as to tiie subject- 
matter. 'The last decree of an inferior court is final in relation tothe power 
of tliat court, but not in relation to theproperty itself, unless it be acquiesced 
in.' ÏJ. S. V. The Peggy, 1 Cranch, 103. Altliouglî a jiMgment may be tinal 
with référence to the court which pronounced it, and as such be the subjeet 
of an appeal, yet it is not final with référence to the property or rights af- 
fected, solong as it is subjeet to appeal and liable to be reversed." 

Under the Code "a judgment is ih.e final détermination of the rights 
of the parties in an action or proceeding," (Code Civil Proc. § 577;) 
that is to say, final as to the subject-matter. The Code recognizes 
the distinction as to judgments final as to the subject-matter and 
final as to the courts rendering them. Thus, section 936 of the Code 
of Civil Procédure provides that "a judgment or order in a civil ac- 
tion, except ivhen expressly made final by this Code, may be reviewed 
as prescribed in this title, and not otherwise." "When expressly made 
final by this Code" means, of course, final as to the subject-matter, 
— final and conclusive of the rights of the parties involved. But sec- 
tion 939 provides that "an appeal may be taken (1) from a final 
judgment in an action," etc. ; "(2) from an order granting or refuaing 
a new trial." See, also, section 963. In thèse sections it is equally 
obvious that the word "final" means "final" in the other sensé, — 
"final" only as to the action of the court rendering it. It will be seen 
that independent appeals are given in the same case, — an appeal 
from the final judgment in the case, and an appeal from an order 
granting or refusing a new trial therein; and the several appeals are, 
in practice, frequently taken at différent times, the appeal from the 
judgment being often first taken, and in such cases generally before 
the motion for a new trial has been acted upon in the court below. 



390 FEDERAL EEPORXEB. 

Section 946 provides that "whenever an appeal is perfected, as pro- 
vided in the preceding section of this chapter, it staysall further pro- 
ceedings in the court below upon matters embraeed thereia, and re- 
leases from levy property which bas been levied upon under exécution 
issued upon such judgment." And section 1049 expressly provides 
that "an action is deemed to be pending from the time ofits commence- 
ment until its final détermination upon appeal, or until the time for ap- 
peal has passed, unlessthe judgment is sooner satisfied." By the ex- 
press terms of this section, therefore, a judgment is not final as to the 
subject-matter, — is not a final or conclusive détermination of the 
rights of the parties, not only "until the final détermination on ap- 
peal," but where no appeal has been taken, — "until the time for ap- 
peal has passed." Until the time indicated the action is deemed to 
be pending; that is to say, remains inconelusive, not finally deter- 
mined, and liable to be changea or altogether vacated and annulled. 
The action is therefore still pending, and the subject-matter remains 
sub judice. In Newhall v. Sanger, 92 U. S. 761, the suprême court 
held that the lands within the exterior limits of a fraudulent Mexican 
grant, containing four or five times the amount purported to be 
granted, were sub judice, and not liable to any other disposition until 
the final judgment of the suprême court, on appeal, rejecting the 
grant. The judgment in the state court set up is still pending upon 
appeal, perfected, as provided by the statute, in such mode as to stay 
ail further proceeding on it, except to prosecute the appeal and a mo- 
tion for a new trial. By the express terms of the statute the action 
is still "pending" and undetermined. The litigation of the matter 
in question is not ended in the state court. It is still flagrant. The 
subject-matter is still sub judice, and a matter still sub judice cannot 
possibly be res adjudicata in any proper sensé of that phrase. To 
say that a matter sub judice is at the same time res adjudicata would 
be a contradiction of terms. The two conditions with référence to 
the same subject-matter cannot possibly co-exist. Consider the con- 
séquences that might follow from the opposing view. Should this bill 
be dismissed on the plea of res adjudicata relied on, and the decree be 
affirmed on appeal, the judgment in the state court set up might after- 
wards be reversed, and the case remanded for new trial, or a new 
trial be granted in the superior court, when the défendant in this case 
■would doubtless endeavor to set up the decree of this court as res ad- 
judicata in the case in the state court, aud seek a favorable judgment 
on that ground. Should she succeed, there would be two final and 
conclusive decrees based upon res adjudicata, where there would hâve 
been no final adjudication at ail on the merits. 

A doctrine that may lead to résulta so absurd cannot be reasonable, 
or the true one. But the effect of a judgment of a state court, sus- 
pended by an appeal, under the laws of California, is settled by the 
suprême court of the state in numerous cases, even before the adop- 
tion of the provisions of the Code herein cited and now in force. 
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Thus, in Knowles v. Inches, 12 Cal. 215, the court says : "This judg- 
ment, suspended hy appeal, cannot be considered as conclusive évidence 
of the fact oftitle, even without référence to the manner in which it 
was obtained," So, in Woodhury v. Bowman, 13 Cal. 635, the court 
says : "The évidence offered on this point seems to hâve been the 
judgment roU in the suit of Mokelumne Hill Co. v. Woodhury, which 
cause was then pending in this court upon an appeal," etc. "We 
think it was properly rejected; an appeal having suspended the opér- 
ation of the judgment for ail purposes, it was not évidence on the 
question at issue, even between the parties to it." So, also, sincethe 
adoption of the Code, in Murray v. Green, 64 Cal. 369, the court says : 
"While the appeal from the judgment in Porter v. Woodward was 
pending, the opération of thaï judgment for ail purposes was sus- 
pended, and it was not admissible in évidence in any controversy be- 
tween the parties. Freem. Judgm. 328 ; Woodbiery v. Bowman, 13 
Cal. 634." Thornton v. Mahoney, 24 Cal. 569, and McGarrahan v. 
Maxwell, 28 Cal. 91, are to the same effect. See, also, Glenn v. 
Brush, 3 Colo. 26, and the numerous cases there oited. 

Thus the effect of an appeal upon a judgment of the state courts 
of California, as res adjudicata, is settled by the décisions of the su- 
prême court, independently of the présent provisions of the Code on 
the subject. But there can be no possible doubt, it seems to us, un- 
der the provisions of the présent Code cited, that a case upon appeal 
is still pending — still sub judice — until finally decided, and that it 
cannot be regarded as res adjudicata, or as having any effect as évi- 
dence. The effect or value of a judgment in the state court is there- 
fore fixed by the Code and the décisions of the suprême court of the 
state of California. The effect or value of a judgment of a state court 
in this court can be no greater than in the state court, as determined 
by the laws of the state. Mills v. Duryee, 7 Cranch, 481; Hampton 
V. McConnel, 3 Wheat. 234. This being so, it will be unprofitable 
to examine the few cases cited from other states, arising under a dif- 
férent practice, and presenting différent conditions, to support the 
opposing view. 

It also appears by the évidence, and it has been repeatedly stated 
by respondent's counsel during the argument of this case, that a mo- 
tion for a new trial has been made by défendant, Sharon, in the casa 
of Sharon v. Sharon, set up in the supplemental answer, which said 
motion is still pending and undetermined in the said superior court. 
The judgment in that case, therefore, is also still subject to be set 
aside in the court of original jurisdiction, and subject to many con- 
tingencies before it can possibly be conclusive on the rights of the 
parties. A new trial may be granted, even in the superior court, on 
the ground of the insufEciency of the évidence to support the findings, 
upon newly-discovered évidence, and on many other grounds, and the 
granting of a new trial would put an end to the judgment. If denied 
in the court of original jurisdiction, there may be, as we hâve seen, 
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a separate and indepenient appeal, from the order denying a new 
trial, to the suprême court, and such order may be reversed, and a 
new trial ordered, on any of the grounds suggested, and thus the judg- 
ment be vacated. On a motion for new trial, and on appeal from 
an order denying it, the sufBciency of the évidence may be reviewed, 
and a new trial granted for want of sufficient évidence to justify the 
verdict or findings. 

The suprême court of California bas also recently determined the 
effect of a motion for a new trial upon the finality of a judgment, 
under the practice in California, in Gilhnore v. American Cent. Ins. 
Co., 65 Cal. 65, 66, the last volume published; S. C. 2 Pac. Eep. 
882. The court says : 

"Although no appeal had been taken from the judgment within statutory 
time, proceedings were pending upon a motion maile by the défendant in the 
case to vacate the judgment and grant a new trial. That motion subjected 
the judgment to be reversed and made it liable to be set aside. The judg- 
ment was therefore not final, in the sensé of the stipulation as to the right 
of the parties affected by it, and could not become so until the motion for 
new trial had been disposed of. Hill v. Sherwood, 33 CaJ. 474. While pro- 
ceedingare pending for the review of a judgment, either on appeal or motion 
for a new trial, the litigation on the merits of the case between the par- 
ties is not ended; there is no flnality to the judgment in the sensé of a 
final détermination of the rights of the parties, though it may hâve become 
final for the purposes of an appeal from it." 

To hold that a judgment subject to so many contingencies — liable 
to be set aside in so many ways — is res adjudicata; to bave linally and 
conclusively determined the rights of the parties, in such sensé that 
they are no longer open to question in any other proceeding or tri- 
bunal — would be but little short of absurd. It might as well be held 
that the mère bringing of an action would conclude the rights of a 
party to litigate the same subject-matter in any other jurisdiction. 
Assuming, therefore, but without deciding the point, the subject-mat- 
ter of the suit and judgment relied on to be identical with that in 
this suit, in such sensé as would render a judgment final as to the 
subject-matter, res adjudicata, yet in the présent condition of the 
judgment it is still subjudice and not res adjudicata; and the finding 
and judgment in no degree estop the complainant from litigating the 
matter in tbis case. The défense of res adjudicata is overruled. 

But if the judgment were final as to the rights of the parties, I am 
by no means satisfied that the complainant would be estopped by it 
in this suit. There are many strong reasons why he should not be. 
But it is unnecessary to détermine that question now. I only refer 
to it because my associate bas indicated bis views upon the point, and 
I im not now prepared to concur in the views expressed. I therefore 
reserve my opinion upon the question until it properly arises for judi- 
cial détermination, and until we can hâve an opportunity for its fuU 
discussion, and mature considération. 

I shall now call attention very generally to some of the salient 
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points developed in the testimony, and state my conclusions on the 
material issues of fact, but leave the full discussion of the évidence 
to my associate. 

The great issue of fact in the case is wbether the complainant 
signed the alleged written déclaration of marriage set out in the bill. 
As to this issue but two parties testify who profess to know — others 
probably do know — whather he did or not, and thèse parties are the 
complainant and respondent themselves, — the apparent parties to the 
contract. The complainant, in the most positive and unequivocal 
language, dénies that he executed the instrument, or that he ever saw 
it, or heard of it, or heard of any claim of wifehood by respondent 
under it, or otherwise, till about the time of his arrest for adultery, 
on the complaint of one Neilson, acting in concert with respondent, 
on September 8, 1883, — more than three years after its date, and 
more than a year after the stipulated time for secrecy had expired; 
and that he never, in his life, saw the instrument until he obtained 
an inspection of it in November following, under the order of one of 
the state courts. He also testifies that, according to the best of his 
judgment, the signature to the contract was not written by him. He 
is as "positive on the point as human judgment can dictate." On 
the other hand, the respondent as positively and unequivoeally tes- 
tifies that complainant did exécute the contract; that she wrote it at 
his dictation, in his présence, and that they both signed it in the 
présence of each other. They both testify as to matters in regard to 
which they, respectively, hâve actual knowledge, and upon whioh 
they cannot possibly be innocently mistaken, and matters which could 
not well bave been forgotten or misrecollected. One or the other, 
therefore, must bave knowingly testified to a falsehood. There is no 
reasonable ground for escaping this conclusion. This being the case, 
the duty is devolved on the court of determining, so far as it is possi- 
ble to do so, from ail the évidence, and the intrinsic probabilities 
arising out of the known or undisputed facts, and faots satisfactorily 
proved, which party has testified to the truth and which to the false- 
hood. 

The complainant is a well-known business man, of more than 30 
years' standing, as generally and thoroughly known hère as auy 
man in the United States. There is nothing to throw a doubt upon 
his character for truth and veracity, except as it arises out of the tes- 
timony in this case directly or inferentially contradicting his own. 
Of the respondent we know much less, — indeed, little beyond her own 
account of herself ; but as to her, also, there is nothing to impeaeh 
her character for truth and veracity beyond the testimony in the case 
contradictory of the testimony given by herself; the character pf her 
testimony; the unusual andunsatisfactory tone and manner in which 
it was given ; and such intrinsic probabilities and improbabilities as 
arise out of her testimony and the other testimony introduced. Con- 
ceding, then, for the purposes of the case, that the parties, at the oUt- 
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set, stand upon an equal footing as to character for truth and veracity, 
their naked statements are equally balanced, and we must détermine 
frotn the other évidence, and the probabilities arising out of it, on 
wliich side is the prépondérance. 

Under the circumstances, the inquiry naturally suggests itself to 
the mind: To what extentare thèse parties contradicted or corrobo- 
rated upon material matters by the direct testimony of other crédible 
witnesses, testifying with regard to the same material facts ? Upon 
examination of the testimony, I do not find that the complainant, 
Sharon, bas been directly contradicted by other witnesses having 
positive knowledge of the facts as to any fact material to the case to 
which he bas positively testified; unless upon some points he may 
be regarded as inferentially contradicted by Mrs. Pleasant, who la 
as deeply implicated in the conspiracy, if conspiracy there be, as the 
respondent herself , and, in view of the circumstances disclosed, whose 
testimony must be taken with a considérable degree of caution. On 
the other haud, the respondent has been directly contradicted, on many 
material points, as to her acts performed and déclarations made from 
1880 to 1883, whoUy inconsistent with the idea that at those times 
she considered herself to be the wife of complainant. Such contra- 
dictions in many important matters, which I shall not take time to 
enumerate, are found in the testimony of Mrs. Bacon, Mrs. Morgan, 
Mrs. Kenyon, Mrs. Millett, and Mrs. Mary Brackett, and as to an 
important matter, in some aspects of the case, — the time of the open- 
ing of Martha Wilson's restaurant, — by several gentlemen of unim- 
peachable character, supported by contemporaneous entriea in their 
account-books. Kespondent, it is true, now sneers at ail thèse female 
witnesses, and indulges in very uncomplimentary remarks concern- 
ing them ; but they were at one time manifestly, from her own testi- 
mony, more or less intimate with her, and to a considérable extent 
enjoyed her confidence and society, and to that extent, by her past con- 
duct and acts before the litigation was entered upon, they bave her 
own indorsement. There is nothing else other than her contradictions, 
and their association and connection with this case, disclosed in the 
évidence, to discrédit, generally, their testimony. The fact of so 
many witnesses among her former associâtes — ante litem motani — tes- 
tifying directly contrary to respondent upon material matters, about 
which they cannot well be mistakeu, tends strongly to impeach her 
credibility, and is worthy of serions considération in deciding the great 
point in issue, thus otherwise left so equally balanced by the testi- 
mony of the two parties themselves. Besides, the whole tone and 
manner of testifying by respondent, and the inhérent character of the 
testimony given by her, is extremely unsatisfactory. The tendency 
is not by any means to inspire confidence. 

The complainant admita that he has known respondent from Au- 
gust, 1880, and respondent says that she first met complainant in the 
spring of 1880, but she cannot fix the date; and, between that time 
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and August 25th, that she had several interviews with him, but can- 
not tell how many, one of which was at the Baldwin Hôtel, shortly be- 
fore she went to the Galindo Hôtel, at Oakland. The interviews, other 
than at the Baldwin, were either on the street, near the Bank of Cal- 
ifornia, or at complainant's oifice, over the Bank of California. She 
cannot tell whether the interviews were once a month or oftener. As 
near as it can be made out from her testimony, she did not go to the 
Galindo until some two or three weeks or more after the incident of 
taking laudanum at the ofiSce of a prominent attorney, which was on 
May 10, 1880; and she does not know whether any one of the inter- 
views with eomplainant took place before the happening of that inci- 
dent. I think, therefore, it may be assumed that the acquàintanoe 
commenced, and ail the interviews occurred, after May lOth.. and 
consequently that there were but very few of them between that 
date and August 26th. As I understand her testimony, she does not 
positively identify more than two visits to complainant's office, which 
were had at his suggestion. At one of them she says that he proposed 
to give her $1,000 a month and the use of a horse, if she would con- 
sent to be his mistress. She so understood the proposition, and de- 
clined it, saying he had mistaken her character, and that he could 
obtain other women to serve in that capacity for a much smaller sum. 
She says that he then proposed marriage, which she accepted, and 
came to meet him again, by appointment, on August 25th ; that she 
arrived a little late, and found eomplainant somewhat excited and 
nervous on that account, as he was going to Virginia City, Nevada, 
on that afternoon; that he had a table with paper, pens, and ink on 
it, and directed her to sit down and write as he dictated, which she 
did, and then wrote, at his dictation, the instrument in question, 
signing where he directed; that he had a small book in his hand at 
the time, which he consulted, and seemed to dictate from it, and a 
number of large books that looked like ordinary law books, from which 
he read passages showing that snch marriages were lawful, and cases 
in which they had been sustained, and in which the wife had obtained 
property as sueh; .that they stopped and talked, discusaing matters 
from time to time as they proceeded; that it was ail written at one 
sitting, and no part rewritten ; that they were engaged in it, it might 
be an hour, an hour and a half, or perhaps two hours; that when 
it was finished eomplainant came round beside her, asked her if 
she was satisfied with it, and signed it, adding the words, "Nevada, 
Aug. 25, 1880;" that she was surprised at that mode of marriage, 
and 80 expressed herself, and said, "That can't be our marriage cer- 
tificate, senator;" that eomplainant said that it was ail right, and, 
as he was going away that afternoon, directed her to take it home 
and copy it ail over nieely, and, when he returned, he would. sign the 
new copy for her, and the rough one then signed he would keep for 
himself ; that she then left with the document, and returned to the 
Galindo Hôtel, at Oakland, and she supposes he went to Virginia, At 
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ail events, she never saw anything more of him till some time after 
September 9th. This is her account of the courtship and marriage, 
whieh is positively denied by complainant. There is no évidence of 
any kind that she ever made a neat copy for them to exécute on com- 
plainant's return, as she was directed to do, or that any copy was 
ever executed for complainant, or that the matter of making the neat 
copy was ever afterwards alluded to between them. The books al- 
luded to were doubtless intended to be the pocket édition of the Cal- 
ifornia Civil Code and some volumes of reports. But Mr. Dobinson, 
the private secretary of complainant, and who for years occupied 
Sharon's rooms in that capacity, and who was perfectly familiar with 
ail furniture and fittings up, testifles that no such books as described 
were kept in the office ; that he would hâve seen them had they been 
there; and that he did not see any such there at that or any other 
time. They could hardly hâve been in the office without his knowl- 
edge, and this afïords a strong presumption that no such books were 
there, and, to that extent, is in conflict with the respondent's testi- 
mony on this point, and supports the testimonyof complainant. 

I think it must be admitted that there is a strong intrinsic improb- 
ability that such an extraordinary contract, upon so short, casual, 
and exceptional an acquaintance, without consultation with or knowl- 
edge of her brother and numerous other relatives and friends, should 
be -clandestinely entered into in such an extraordinary manner, by 
an honorable and virtuous young lady of 27, so intelligent and 
shrewd, and so well acquainted with the world, as the respondent has 
demonstrated herself to be. And it is no less intrinsically improb- 
able that a man of complainant's expérience, wealth, and position 
should enter into so strange a contract, with an honest purpose of 
honorable marriage, while there was no better reason for departing 
from the ordinary course of matrimonial alliances than has yet been 
suggested ; and it seems, also, still more improbable that a man of 
complainant's knowledge of the world and shrewdness would, at Lis 
âge, place himself in so embarrassing a position, — put his wealth and 
position at such hazard, — from the basest of motives, and with a de- 
liberate purpose, so infamoua and shocking to the moral sensé, of 
deceiving respondent and accomplishing her ruin. A motive and 
purpose so infamous ought not to be attributed to a man hitherto 
holding a respectable position in soeiety — such a position as would 
lead an intelligent lady of good connections and social position, 
knowing his standing, to marry him — against his solemn oath to the 
contrary, exoept upon testimony reasonably satisfactory to the mind; 
certainly not upon the unsupported testimony of an unusually intel- 
ligent and experienced party, capable of entering into a secret ar- 
rangement 80 extraordinary, upon so slight an acquaintance of 
exceptional character, without consulting with or the knowledge of 
her numerous relations and friends, including a brother, who had 
theretofore been to her ail that a brother could be to a sister, and 
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•who were readily accessible, and in habits of daily intercourse with 
lier, — that brother, at the time, living in the same house with her, and 
eerving as her protector. Again, according to respondent's own ac- 
count, this interview and transaction having taken place somewhere 
from noon and afterwards, on August 25th, at its conclusion the par- 
ties separated, she going to her résidence at the Galindo Hôtel, in 
Oakland, and complainant, as she supposes, to Virginia City, Nevada, 
leaving by the 3:30 p. m. overland train, the only means at that 
time of travel between San Francisco and Virginia. 

Eespondent remained at the Galindo Hôtel until it was destroyed 
by fire, on or about September 9th, when she returned to the Bald- 
win Hôtel, in San Francisco, and remained till the latter part of 
September. The complainant remained in Virginia until some time 
after the destruction of the Galindo Hôtel, in September, and returned 
to San Francisco between the date of that event and September 25th, 
the date not now being definitely fixed. He called on respondent, 
she says, at the-Baldwin, before September 25th, but she eannot say 
how long before. It was probably but a short time before September 
25th, for on that day complainant was active and urgent for an in- 
terview, he having on that day written her several notes, some of them 
in évidence, — I think four in ail, — seeking an interview, addressed at 
the heading, "My Dear Miss Hill." And immediately after that she 
removed to the Grand Hôtel without even consulting with her brother, 
who was with her at the Bahlivin, or informing him of her contemplated 
mOvement. Upon learning of the change, however, he immediately 
f ollowed her to the Grand, and for her protection took up his résidence 
at that house, thereby manifesting the deep interest he felt in her 
welfare. During the whole month, from the date of the alleged mar- 
riage contract, August 25th, to September 25th, there was no com- 
munication by word, letter, or telegraph between complainant and 
respondent, except the single call by complainant at the Baldwin at 
some time after his return from Virginia City, and before September 
25th, the date of which is not fixed. Eespondent did not even in- 
form complainant of the burning of her résidence, and her conséquent 
removal. She did not intimate to her newly-acquired husband where 
fihe could be found on his return from Virginia City, and he was com- 
pelled to send his Chinese servant to Oakland and elsewhere to learn 
of her whereabouts; so that it is probable that the meeting at the 
Baldwin was not very long prier to September 25th, when complain- 
ant became so active and urgent for an interview. Thus a month or 
nearly so intervened between the entering into this extraordinary 
marriage contract and any further communication, or effort to com- 
municate, between them. It does not appear that prior tocomplain- 
ant's return from Virginia City there had been any consummation of 
the marriage by marital intercourse. 

The respondent, according to her own account, did not take sufficient 
linterest in her newly-acquired husband to communicate with him, or 
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to inform hîm of her misfortune in being burned out, and compelled 
to remove, and where he could find her on his return; and gave as a 
reason for her neglect that she did not conceive it necessary for wives 
to run after their husbands, and that she supposed he would find her, 
if he wanted to, on his return from Virginia City. There was a daily 
mail, and at ail times télégraphie communication, between San Fran- 
cisco and Oakland and Virgina City, and yet nothing passed between 
thèse newly-married parties during nearly or quite the whole month 
usually designated as the "boney-moon," and under circumstances 
wherein we should certainly expeot some written or other communi- 
cation. Thèse first private notes of the complainant after the alleged 
marriage were addressed, in the heading, "My Dear Miss Hill," and 
only intimated the désire for an interview for her benefit, saying: 
"Something I want to tell you about of interest to yourself." There 
is nothing in the notes breathing the spirit of a hnsband newly mar- 
ried, or even of half a century's standing. To my mind the conduet 
attributed to both parties by the respondent, during the month fol- 
lowing the alleged marriage, is intrinsically improbable, nad there 
been a marriage contract as claimed. I cannot reconcile such a 
course of conduet with my observation and expérience of the course 
of human action, and the influence and opérations of human affec- 
tions. It seems in crédible. It is, of course, possible that two par- 
ties can be so eonstituted that they could make such a contract, and 
conduet themselves under the circumstances and in the manner in- 
dicated during the month following marriage; but it is highly im- 
probable, not to say utterly incredible, even when considered by itself, 
unaffected by other collatéral facts; and such improbability is to be 
considered, and it should reçoive its due weight in connection with 
the other facts developed in the case. 

We now corne to the period from September 25, 1880, to Novem- 
ber, 1881, while respondent resided at the Grand Hôtel, and while the 
relations of the parties were most intimate, harmonious, and cordial; 
and afterwards, from the time of respondent's expulsion from the 
hôtel, in December, 1881, until September 8, 1883, when complain- 
ant was arrested on a charge of adultery upon the complaint of Neil- 
son, and at the instigation of respondent, by means of whicK -puhlicity 
was first given to respondent's claim of wifehood. My associate bas 
fully discussed the évidence and facts relating to this period, and I 
shall not go into particulars, but only state some facts appearing in 
the évidence, with a view of drawing the proper inference therefrom. 

One distinguishing fact is that the alleged marriage was kept secret, 
not only during the two years provided for in the contract, but for a 
year or more afterwards, as it was never made public until the time of 
complainant's arrest, September 8, 1883. Secrecy is always a badge 
of suspicion and fraud, and especially so in matters of interest to 
Boeiety, and which public policy and the laws of well-regulated society 
require to hâve gênerai publicity. Withholding knowledge of the 
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relations of the parties from the public, and espeoially from those 
■who hâve a right to be informed upon the point, and clandestine 
sexual intercourse, are strongly indicative of meretricious, and not 
marital, relations. And to this effect are ail the authorities upon the 
subject. The marriage and intercourse, in this instance, were kept 
profoundly secret from the public, and, so far as possible, from re- 
spondent's brother and other near relatives; and, so far as we know, 
only revealed, if at ail, to a few who, to say the least, in view of the 
known facts, are of question able standing, and who occupy an unenvi- 
able relation to the case, — parties to whom such a révélation was not 
likely to be made in a case where a oontract in good faith required 
secrecy, and where it was studiously concealed from those having a 
right to know, and who would be quite as likely to keep a secret, if 
désirable to do it. Those relatives could, certainly, hâve had no motive 
to defeat the élection of complainant to the senate after he had become 
Bo nearly allied to them by marriage, There bas been introducedin 
évidence a number of letters and brief notes from complainant, ad- 
dressed to respondent while she lived at the Grand Hôtel, from Sep- 
tember, 1880, to November, 1881, and during the year when the rela- 
tions between the parties were the most intimate and cordial, — while 
respondent claims that they were happily, though secretly, cohabiting 
together as husband and wife. Of ail thèse letters thus introduced, 
and if any were omitted it must be presumed that respondent would 
hâve oiïered ail those favorable to her case, five appear to be addressed 
"My Dear Wife." Thèse are positively declared by complainant to be 
forged and spurious, at least so far as the word "wife" is concerned. 
But, waiving a discussion of that point in this opinion, it having been 
covered by my associate, not one of thèse letters, aside from the word 
"wife," contains a word that suggests the relation of marriage, or 
breathes the spirit a husband would be expected to manitest in a cor- 
respondence, however cursory, casual, or unimportant, with bis wife. 
That word is singularly inconsistent with the tone and matter of the 
rest of thèse letters. 

No satisfactorily authenticated word or act on the part of complain- 
ant, indicating the relation of husband and wife, or inconsistent with 
meretricious relations, during the whole three years from August 25, 
1880, to September 8, 1883, appears in the évidence, or supported by 
any direct évidence, other than that of the respondent herself. On 
the contrary, the letters ail breathe a différent spirit, — sometimes jo- 
cose, sometimes ail business, and ail, except the so-called "Dear 
Wife" letters, are addressed "My Dear Miss Hill," "My Dear Allie," 
or "My Dear A." The letters of earliest date — those written in the 
ardor of the waning honey-moon — only rise to the pitch of "My Dear 
Miss Hill." But thèse letters are fuUy diseussed by my associate. I 
only refer to them for the purpose of drawing an inference. There 
does not appear to be any good reason why on one day complainant 
«iiould address bis wife "My Dear Miss Hill," and on another day, 
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"My Dear Wife;" or why, in their secret correspondence, intended for 
no other eyes, a husband should net always recognize his wife as wife. 
If he could trust her with some such letters, and ivith the keeping of the 
marriage contract, why not with more? But during ail this period 
thèse parties were dealing with each other in money matters, even in 
small amonnts, at arms-length. As early as December 5, 1880, but 
little over two months after going to the Grand, there was a stock 
transaction, wherein respondent drew a mémorandum, which com- 
plainant signed, acknowledging that he held 100 shares of Belcher for 
"Miss Hill, at $300 per share, to be paidfor on dellvery of the stock."^ 
This was a private transaction between them, unknownto anybody, 
and requiring no mask. Why this partioularity and care in earrying on 
and concealing under false names a business transaction between 
husband and wife? So, also, several of the notes from complainant 
to respondent, introdueed in évidence, relate to moneys and accounts 
between the parties, which were nicely calculated and balanced to a 
cent, on the apparent basis of $500 per month, the amount which re- 
spondent testifies her husband was paying her. This was not merely 
pin-money, but funds out of which the wife of a man alleged by re- 
spondent to be worth many millions of dollars, with an income of 
from $30,000 to $100,000 per month, was to pay ail her expenses, 
hôtel bills, olothing, everything, and out of which she says she also 
purchased many articles of apparel for her husband, and the account 
regularly balanced and settled, as though they were dealings between 
utter strangers. 

Yet respondent was offered, according to her own testimony, double 
the amount to take the position of mistress, she being regarded as 
twice as valuable in that capacity as in the capacity of wife. So, on 
November 7, 1881, the complainant paid the respondent $7,500 in 
cash, and notes payable to the order of "Miss Hill," the balance of 
which has been recovered by respondent against complainant in a 
state court since the commencement of this suit. This the respond- 
ent claims to hâve been paid in settlement of a prior money demand. 
Complainant denied it, and he accounted for it in that suit on an 
entirely différent theory. But thèse facts show the course of deal- 
ings in money matters between thèse parties at the very time when 
their marriage relations, if any such existed, were most harmonious 
and afïectionate ; while there was no occasion between them for mask- 
OT^r; where no one else had occasion to know anything abont the 
transactions; and even, though private, they were dealings, ostensi- 
bly, if not in fact, between thèse parties in the names and character 

'In the transcript of the short-hand notes of testimony reported by the master the 
priée appears $200, there heing no point between the 2 and the ciphers. This mnst be 
an inadvertent omission, for it is a matter of public history and notoriety that, at that 
date, thç value of Belcher stock was, in fact, only about two dollars per share, as a réf- 
érence to the officiai records of the San Francisco Stock and Exchange Board, and the 
daily published reports of sales, will show. But I take the priée as I find it in the rec- 
ord. S. 
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of William Sharon and S. A. Hill, and not in the names of Mr. and 
Mrs. Sharon, in the character of husband and wife. They were, 
ostensibly, dealings at "arms-length," in money matters, sometimes 
of small amonnts, between strangers. This is certainly not the ordi- 
nary course of transactions between husband and wife, brought up and 
educated in this country, imbued with American ideas; and, in view 
of our laws in relation to marriage, the légal status oî marital prop- 
erty rights and marital and domestic polity, we naturally look for 
some récognition of the relation of wifehood from the husband in pri- 
vate transactions, correspondence, and intercourse — domestic, money, 
and otherwise — between husband and wife, other than the very few 
instances of the use of the word "wife" in the address of casual let- 
ters. We find none on the part of complainant in the relations be- 
tween him and respondent, so far as they are disclosed to view, — not 
one instance. 

Turning from the conduct of the complainant to that of the re- 
spondent during ail the time from August 25, 1880, till about a year 
after the time for secrecy uuder the clause in the contract had expired, 
we find it equally barren of any well-authenticated act or word of re- 
spondent, public or private, in complainant' s preseiice, or in addressing 
him by letter, indicating that she during that period, at any time, re- 
garded herself as the wife of complainant. No witness ever heard her 
address complainant as husband, or any language indicating the ex- 
istence of that relationship. We hâve a number of her letters^ad- 
dressed to complainant during that time, — private letters, intended 
for no eye but his, — and he alone was interested in keeping the secret, 
and could certainly be trusted with an endearing, wife-like letter, — 
be trusted with the keeping of his own secret, — but none containing 
the word "husband," or its équivalent, or any référence to matters 
between husband and wife, which either would désire, for that reason, 
not to bave brought to the knowledge of others. Ail of thèse letters 
are addressed "My Dear Mr. Sharon," "My Dear Senator," or "My 
Dear Sen.," — not one "My Dear Husband," And there is not a line 
or word in any of them that indicates any idea upon respondent's 
part that she was the wife of the party to whom they were addressed. 
libère are appeals of the most passionate and pathetic character to 
his sensé of justice, to his generosity, to his manhood, but not one in 
the character of wife, — not one addressed to him in the character of 
husband. But my associate bas fully discussed thèse letters, and I 
need not dwell upon them further than to draw the natural inference, 
and to say that they are, in my judgment, wholly inconsistent with 
the idea that, at the time they were written, she thought or supposed 
she was the wife of complainant. It is inconceivable to me that a 
woman of the spirit and temper everywhere displayed by respondent, 
conscious of honor and wifehood, under the circumstances giving birth 
to some of thèse letters, could bave written them to her husband with- 
out reminding him, at least, of the sacred tie binding them together. 
v.26F.no.6— 26 
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Surely, to a man susceptible to the influences sought to be brought 
to bear upon him, an appeal to bis houor, generosity, and manhood 
would not be less effective coming from a wife, in tbe cbaracter of a 
wife, tban from a mistress, in her cbaracter of mistress. This failure 
to appeal to complainant as husband, to address him as husband, and 
to claim the rights of a wife, in thèse private letters, written under the 
distressing eircumstances under which respondent found herself, is 
inexplicable upon any theory that sbe at that time supposed she was 
bis wife. The claim that she acted under the advice of the aged col- 
ored woman, Mrs. Pleasant, is incredible and unaatisfactory. Ail her 
womanly instincts, and her resolute* and dominating spirit, in which 
she is by no means déficient, would bave rebelled against such a sub- 
missive and pusillanimous course. 

Âgain, she states that on one occasion she concealed herself be- 
hind a bureau in her husband's bedroom, and remained there while 
he and another women ocoupied the bed together, and that she was 
greatly amused at what she witnessed. Is it crédible that a high- 
spirited and passionate women, as respondent claims to be, and as 
she has on varions occasions shown herself in fact to be, conscious 
that she was a scorned and grossly injured wife, could quietly witness 
such an exasperating act on the part of her husband, and tamely 
submit, and that the incident would greatly amuse her ? So, on an- 
other occasion, according to her own testimony, she concealed a young 
girl of 18 behind the same bureau, in order that she might hear her 
husband call her wife while she and her husband went to bed to- 
gether. What need of taking such means to satisfy Mrs. Pleasant, 
or anybody else, of her being the wife of complainant, if she at that 
time h ad the évidence of the fact in a genuine written contract, sup- 
ported by the so-called "Dear Wife" letters, then in her control ? Are 
thèse the acts of a person conscious of being the wife of the party 
under such espionage? But what was said on that occasion, in those 
moments of dalliance, is not in évidence, and we do not know that 
she, even then, drewfrom complainant's lips the coveted appellation, 
"wife," under eircumstances where the most endearing terme were 
likely to be used. 

So far as is shown by the évidence, therefore, there is no act 6r 
déclaration, written or spoken, in the respondent's treatment of com- 
plainant during thèse three years, indicating that she supposed her- 
self to be bis wife, or that is not more consistent with the idea that 
those relations were meretricious rather tban marital. The fact that 
she used complainant's carriage, as she says she did, is cited as évi- 
dence of treating her as a wife. But if there be any force in this, it 
is broken by the further fact, stated by herself, that complainant's 
mistresses hâve ever since been accustomed to freely use the same 
carriage, and be driven by the same coachman, in tbe same manner. 
Complainant's admitted mistresses, therefore, seem to bave been 
treated alike, and put upon the same footing, in this particular, witL 
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respondent herBelf . But I need not dwell on points so fuUy discussed 
by my associate. Is it too much to say that the whole course of 
conduct towards respondent, and on the part of respondent towards 
complainant, during those three eventful years, is in the highest de- 
gree improbable, had they been husband and wife ? Is it possible that 
a husband and wife, cohabiting barmoniously, could so conduct them- 
selves towards each other, and that during the first year of their mar- 
ried life ? 

There is strong évidence on the face of the alleged contract itself 
that it was written over the name of complainant after the signature 
had been written, and that parts of it, at least, were written after the 
paper was folded, and the signature before folding, showing that the 
signature must bave been first written. Without enumerating the 
points, or discussing again the particulars pointed ont by my associ- 
ate leading to that conclusion, there is enough in the appearance to 
render it, in a very high degree, probable, when considered by itself 
alone, without référence to the testimony bearing upon other points, 
that such is the fact. 80, also, upon comparing the signature with 
hundreds of signatures of complainant written from 1875 to 1883, 
conceded to be genuine, and the testimony of experts pro and eon, it 
appears to be a better signature than any other of eomplainant's in 
évidence. It is smoother, more flowing, regular, artistic, and less 
cramped than the others admitted to be eomplainant's. There is not 
anotber in ail the genuine signatures in évidence that contains ail 
the distinguishing characteristics of the disputed signature. So the 
fact appears to me to be, after a careful comparison of the disputed 
signature with ail others in évidence, in the light of expert testimony, 
and even without such light, some of the signatures having been en- 
larged by the microscope and pliotographic process, in order to show 
the prevailing characteristics more distinctly. 

Several paying tellers in banks, including the Bank of California, 
who had paid hundreds and probably thousands of eomplainant's 
checks, and others long in bis employ, and having the best opportu- 
nity to become familiar with his signature, except bis former em- 
ployé, Cushman; alsoanumber of the most skillful experts, — testify 
that the disputed signature in this case is not the genuine signature 
of complainant, Sharon. There are others besides Cushman, of no 
spécial standing as experts, having less reason to be acquainted with 
eomplainant's handwriting, and Gumpel, who is a compétent expert, 
■who testify that they believe it to be genuine. To my eye, although 
I do not profess to be an expert, after a long and thorough examina- 
tion and careful comparison of the numerous signatures in évidence 
claimed to most nearly resemble the one disputed, — there are over 
3,000 in évidence, — in the light of ail the expert testimony, it does 
not appear to be the genuine signature of complainant. There is one 
remarkable fact that attracts attention : There are several examples 
of signatures written by the expert Gumpel, at différent times, at the 
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request of différent parties, professedly in imitation of complainant's 
signature, and written from memory, without any signature before 
him. The signatures thus written, as they were written, and copies 
of them enlarged under the microscope and by photographie process, 
are in évidence; and to my eye, after a careful, studious comparison, 
there is net one of them written by Gumpel that is not more like the 
disputed signature than any one of ail the numerous admittedly gen- 
uine signatures of complainant. Every one of those written by Gum- 
pel contains ail of the several peculiar and striking characteristics of 
the disputed signature, while not one of the genuine signatures of 
Sharon does. Some of Qharon's signatures contain one, and some 
another, of the peculiar characteristics of the disputed one; but no 
one contains ail, or nearly ail, of those characteristics, as Gumpel's 
do. This striking resemblanee between the imitations of Gumpel and 
the disputed signature may resuit from the fact, if it be a fact, — but 
whether it be a fact or not we do not know, — that Gumpel took the 
disputed signature, assuming it to be genuine, as bis exemplar, and 
practiced his imitations from that. If this was done, it would intel- 
ligently account for the similarity. In that case, however, it shows 
conclusively that Gumpel at the time fully appreciated ail the pecul- 
iar characteristics of the disputed signature, and incorporated them 
into his imitations. That the peculiarities are found, both in the im- 
itations by Gumpel and in the disputed signature, it seems to me, 
when pointed out, if not before, must be clearly apparent to any tol- 
erably correct and appréciative eye. 

The document, it is conceded, was written by respondent, and is 
alleged by her to hâve been written at one sitting, no part having 
been written over, and with interruptions at various points by con- 
versation, — discussing the points as' they rose during the writing, — 
the time occupied being about an hour and a half, or perhaps two 
hours. It was manifestly written with elaborate care in its mechan- 
ical exécution. It is by far the best and most artistic spécimen of re- 
spondent's penmanship exhibited in évidence. Not a word had to be 
erased, added to, correeted, or rewritten, except, in many instances, 
to shade more heavily, and apparently with différent ink. I think 
the expérience of every one familiar with such work will suggest 
that it is highly improbable that one could dictate from a book, 
and another, not accustomed to writing from dictation, sit down and 
Write, 80 extraordinary a document of such length, while carrying on 
a conversation discussing the points, légal and otherwise, arising as 
they went along, without a single mistake requiring correction; es- 
pecially so, when the last four lines are eondensed into a smaller 
space by omitting several words found in the other correspônding 
parts of the eontract, requiring, to some extent, a reconstruction of 
the sentences, and also by contracting others, as by using the charac- 
ter "&" for the word "and," in order, apparently, to accommodate the 
matter to be inserted to the available space; and neither the party 
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clictating nor the party writing wonld be likely to know in advance 
how mucb it was necessary to contract and condense. If this con- 
tract was written in the manner and under the circumstances stated, 
I think it must be conceded that it is a feat of aceurate work that 
inust attract attention, — a very extraordinary performance. 

The ink of the signature appears to be différent from the ink in 
which the contract is written, while there seem to be two kinds of 
ink in the contract, making three in ail. According to Dobinson's 
testimony, but one kind of ink was in the ofHee, other than copying- 
ink and red ink; and, according tq Piper, the ink was not of the kind 
used in the office ; and the inference arises that it is highly improbable 
that the instrument could hâve been written in complainant's office, 
or in the manner as stated by respondent. Taking the document 
itself, as it appears upon its face, comparing the signature with the 
numerous genuine signatures of complainant in évidence, in the light 
of the expert testimony, and of the testimony of resppndent, as to the 
circumstances and mode of its préparation and exécution, and the 
positive testimony of complainant, unequivocally denying the exécu- 
tion of the contract, and considering ail the testimony directly bear- 
ing upon this point, without référence to collatéral testimony on other 
points in the case, and I think, to any candid, unprejudiced mind, 
accustomed to consider évidence, and able to appreciate the relation 
of one set of facts to another, it will appear to be in the highest de- 
gree improbable that this signature to the alleged marriage contract 
is the genuine signature of the complainant ; and, whether the signa- 
ture be genuine or not, still more improbable that it was subscribed 
to the alleged contract after it was written. It further seems highly 
improbable that respondent should hâve confided so important a 
secret as the marriage contract to such persons as the two colored 
women, Mrs. Pleasant and Martha Wilson, to Vesta Snow, and Nel- 
lie Braekett, and hâve concealed it from her brother, uncle, aunt, and 
other much more reputable friends, having a far greater interest in 
her welfare. It is also highly improbable that her counsel would 
hâve failed to call her friends, and, at least, offer to show their 
knowledge of the contract, as a part of the res gestes, had it been ex- 
hibited to them, or had any knowledge of its existence ever been brought 
to their notice. ïheir absence from the witness-stand, and from any 
sort of connection with this trial, is extremely significant. Counsel 
for respondent were not at ail backward in offering, and vehemently 
pressing upon the attention of the court, any testimony supposed to 
be favorable to their client's cause. This failure by her to produce 
the contract for the inspection of respondent's friends, as a vindica- 
tion of her conduct, which caused them great uneasiness, raises a vi- 
olent presumption that it was not at the time in existence, and gives 
rise to a further strong improbability that the contract is genuine. 

The discussion of the "JDear Wife" letters I shall leave wholly to 
ray associate. 
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While section 75 authorizes the making of a "déclaration of mar- 
riage" substantially in the form of the one in question, section T7 
makes the positive additional provision that "déclarations of mar- 
riage must be acknowledged and recorded in like manner as grants of 
real property." There is no exception. The déclaration in question 
is neither acknowledged nor recorded, and in this important particu- 
lar fails to conform to the statute. If the parties had the Code be- 
fore them when this contract was drawn up, as stated, this provision, 
being on the same page, could not hâve escaped attention. It pro- 
vides certain means of proof whiche public policy demands in matters 
80 important to the interests of society. There surely could be no 
good reason for not having it acknowledged, even if it was not dé- 
sirable to record it. There would then hâve been valid proof on its 
face of its genuineness. The fact that the déclaration is neither ac- 
knowledged nor recorded, as is expressly required by the very statute 
under which it purports to hâve been executed, raises an implication 
against its genuineness, and affords another improbability that it was 
drawn and executed in the manner alleged by respondent. Surely, 
when the statute itself provides for, and in the most positive, man- 
datory terms requires, the évidence of the genuineness of the instru- 
ment indicated, it is not too much for the court, in the absence 
of both such acknowledgment and record, to insist that the other 
évidence of the genuineness of so extraordinary a contract of mar- 
riage should be of the most indubitable and satisfactory charaeter. 

To recapitulate the results thus briefly suggested by the évidence 
more fuUy elucidated by my associate : We start with a direct irrec- 
oneilable contradiction between the complainant and respondent as 
to the exécution of the alleged marriage contract, one affirming and 
the other denying its exécution, and the point to be determined is, 
which is right? Conceding the parties prima facie to stand upon an 
equal footing as to charaeter for truth and veracity, the question 
of veracity between them must be determined from the other évidence 
in the case. There is no other direct évidence upon the principal fact 
in issue, and we cannot know, absolutely, where the truth lies. The 
Bcale must therefore be turned by the intrinsic probabilities arising 
out of the known facts, considered in their relations to ail the other 
évidence in the case, and ail collatéral facts disclosed, from which 
the truth may be inferred. 

We hâve, then, thèse several enumerated improbabilities, contra- 
dictions, and other circumstances fairly suggested by the évidence : 

(1) The improbability that complainant, a man of expérience, of 
known intelligence, reared with ideas such as prevail in this country 
upon the subject, should enter into so extraordinary a contract, in 
the extraordinary way indicated, with honorable intentions, without 
a stronger motive than any suggested for departing from the ordinary 
course in entering into matrimonial alliances; and the greater im- 
probability that he should do it with the basest and most infamous 
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pnrpose of deceiving, and thereby ruining, the irespondent. Such in- 
famous acts should not be attributed to him against his unqualified, 
positive déniai, except upon évidence clearly satisfactory. 

(2) The improbability that an honorable and virtuous woman, of 
the respondent's intelligence, spirit, and expérience in tbe ways of 
the world, in easy pecuniaiy circumstances, as she claimed to be, of 
respectable connections and good social position, upon so short an 
acquaintance of so exceptional a character, without consulting her 
brotber, — one who manifested so much interest in her welfare, — or 
other near relatives and friends, should enter clandestinely into so ex- 
traordinary a contraot, in so estraordinary a manner. 

(3) Had there been executed a contraot of the character alleged, in 
the extraordinary manner stated, the improbability that both or either 
of the parties vrould, or even could, bave conducted thenaselves with 
respect to each other in the way we know they did during the month, 
or nearly the whole month, foUowing the exécution of the contract, — 
a course of eonduct wholly at variance with our expérience of human 
action, and tbe influence and opération of buman affections and hu- 
man passions. 

(4) The improbability that respondent would fail to make her mar- 
riage contract, if any there were, public for two years after its répudia- 
tion by complainant, who, having violated and repudiated the whole 
contraot himself , could no longer expect respondent to comply with 
its requirements; and tbe further great improbability that after her 
expulsion from the Grand Hôtel, and for a year after the time pre- 
scribed for secrecy had expired, she would neglect to make the con- 
tract public, and claim her rights under it; especially so, where the 
ignominious position in which the respondent was placed called loudly 
for publicity ; and the still furtber improbability that a proud-spirited 
and resolute woman, like respondent, would quietly submit and suffer • 
in silence, under the circumstances of contumely in which she was 
placed. 

(5) The improbability that the private correspondence of ahusband 
with his wife, intended for no eye but her own, should generally be 
addressed, inside, to her by her maiden name, and in no instance 
manifest any of the sentiments which would be expected in letters 
from a husband to bis wife, and, in the few instances in which he is 
claimed to bave addressed her as "My Dear Wife," the word "wife" 
should be the only one in the letter indicative of that relation, and 
be inconsistent in tone and matter with every other part of the 
letter. . 

(6) The improbability that, during ail the three years next succeed- 
ing the date of the alleged contract, there should be no letter ad- 
dressed by respondent to complainant, and no authentic instance of 
a verbal communication between them wherein respondent should 
address complainant as husband; no instance where there would be 
some. claim or intimation that she considered herself as the wife of 
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complainant, or in whîch some sentiment or thought should be ex- 
pressed, from which it can be inferred that she entertained the idea 
of wifehood, while a number of letters are shown — in fact, ail in évi- 
dence — which, in matter and form, are wholly inconsistent with the 
idea that she considered herself the wife of complainant. 

(7) The improbability that during the time of a cordial and har- 
monious cohabitation as husband and wife, if such there was, the 
parties should at ail times deal with each other, in money matters, 
at arms-length, and account together from time to time, balancing to 
a cent on the apparent basis of $500 a month allowance, and that out 
of this pitifully small sum, comparatively speaking, the wife of a man 
of so great wealth should be required to pay ail her expenses, rent of 
rooms to liye in, hôtel bills, clothing, ornaments, and other personal 
expenses incident to a lady in good society, when that husband had, 
before marriage, offered to respondent double the allowance to live 
with him in another capacity, of less respectable character. 

(8) The improbability that respondent's important and vital secret 
should be confided to such parties as Mrs Pleasant, Martha Wilson, 
and Vesta Snow, whose positions, in the most favorable aspects in 
which they can be viewed in connection with the eircumstances de- 
veloped in the testimony, are, at least,equi vocal, and bave been con- 
cealed from her brother, who had theretofore been to her ail that a 
brother could be to a sister, and who remonstrated with her against 
her association with complainant ; also from her uncle, who had man- 
ifested so great an interest in her as to threaten physical punishment 
to complainant; from her aunt and her husband, and respondent's 
other relations and friends, and under the eircumstances of ignominy 
in which she wasplaced, if revealed tothem, that they, or she herself, 
should bave concealed it so long from the public. 

(9) The great probability, from the appearance of the alleged con- 
tract, and the intrinsic évidence disclosed on its face, that it was writ- 
ten after the writing of the signature, and after the paper had been 
folded; and the further great probability appearing from a compari- 
son of the signatures to the alleged contraet with numerous genuine 
signatures of complainant, and from a considération of ail the testi- 
mony bearing upon the point that the signature was not, in fact, 
written by complainant. 

(10) The great probability that respondent's veracity cannot be 
relied on, from the fact that respondent is substantiallj' contradicted 
by Dobinson as to there being books of the kind she mentions at the 
time of the alleged exécution of the marriage contraet in the ofSce of 
complainant, by other crédible witnesses as to the date of the open- 
ing of Martha Wilson's restaurant, and that she is directly contra- 
dicted as to the numerous acts performed and déclarations made by 
her in 1880, 1881, and 1882, about which neither can be mistaken, 
wholly inconsistent with the idea that at that time she supposed she 
was the wife of complainant, by Mrs. Morgan, Mrs. Millett, Mrs. 
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Kenyon, Mrs. Bacon, and Mrs. Brackett, thereby discrediting lier tes- 
timony on material points ; also, the improbability arising ont of the 
unsatisfactory character of the testimony given by respondent, and 
the unsatisfactory tone and manner in which it was given. 

(11) The improbability as to its genuineness arising from the fact 
that the alleged déclaration of marriage was not "acknowledged and 
reeorded in like manner as grants of real property," as is expressly 
required that it should be by section 77 of the Civil Code. 

(12) Secrecy is always, as we hâve seen, and especially in matters 
which the good of society and public policy require to be made pub- 
lic, a badge of suspicion and fraud The secret acts of the parties 
in this case are indicia of meretricious, and not marital, relations, 
and give rise to a further probability that there was no genuine mar- 
riage contract. 

Without going over the particulars of the évidence so ably and sat- 
isfactorily discussed by my associate, I find thèse intrinsic improba- 
bilities, probabilities, and thèse other weighty considérations disclosed 
in the case, to be opposed to the testimony of respondent; and I am 
wholly unable, on the other hand, to find any sufScient déductions 
from the testimony in the case to counterbalance them. In my judg- 
ment, the weight of the évidence, even as presented in the case, with- 
out an inspection by the court of the original documents, largely pre- 
ponderates iu favor of the complainant, and satisfactorily establishes 
the forgery and the fraudulent character of the instrument in ques- 
tion. 

It would hâve been far more satisfactory to the court if the original 
documents themselves had been introduced in évidence, instead of 
mère photographie copies, or if the court could hâve been permitted 
to inspect the originals; but this could not be done without compul- 
sion, or upon such conditions as respondent and her counsel them- 
selves saw fit to prescribe, and to which the court could not submit. 
We bave done the best we could, in view of the disadvantages under 
which we labored, in this particular, and if the respondent bas suf- 
fered f-om a want of inspection of the originals by the court, and 
nearly ail the witnesses, — ail except the witness Piper, — it is the resuit 
of her own and her counsel's acts. The inference that must be drawn 
from withholding an inspection is that their production would be in- 
jurious to respondent's case, and this inference only makes more cer- 
tain the correetness of our conclusion, which is sufficiently obvions 
without its aid. 

I am satisfied, after a moat laborious and careful considération of 
the évidence, that the instrument in question, the so-called "Dear 
Wife" letter in ink, and the other "Dear Wife" letters, the latter at 
least as to the word "wife," are not genuine; that they are forged 
and fraudulent; and that the alleged déclaration of marriage set out 
in the bill ought to be canceled and annulled as a forgery and a fraud. 

The analysis of the évidence by my associate is so searching, ex- 
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haustive, and satisfactory, and his reasoning so convincinp;, that no 
further discussion can be desired. I feel that I can add nothing of 
interest, or that will give additional force, to the argument, and but 
for the great importance of the case, and the wide-spread public in- 
terest manifested in it, I should bave remained silent. "Witbout fur- 
ther observations, therefore, I concur in the conclusions on the ma- 
terial points reached, in the line of reasoning by which they are es- 
tablished, and in the decree ordered. 

As the case was argued and submitted during the life-time of com- 
plainant, who has since deceased, the decree will be entered nunc pro 
tune, as ôf September 29, 1885, the date of its submission, and a day 
prior to the decease of complainant. 



A.NHBUSEB-BU80H BbEWING Asb'K V. GliARKE. 
{Circuit Court, D. Maryland. January 30, 1886.) 

TejlDE-Mark— iNPBm&KMBNT— Injtxnction. 

Where a manufacturer has applied a peculiar and distinctive label to deslg- 
nate his goods, and has so used it that his goods are identifled by it, a court of 
equity will restrain another partyfrom adopting and using one so similar that 
its use is likely to lead to confusion by purchasers exercislng the ordinary de- 
gree of caution which purchasers are m the habit of exercising with respect to 
Buch goods. 

In Equity. On motion for preliminary injunction. 

Rowland Cox, for motion. 

Wm. Pinhney Whyte, for défendant. 

MoEEis, J. The gênerai rule of law applicable to this case is that 
if a manufacturer has applied a peculiar and distinctive label to des- 
ignate his goods, and has so used it that his goods are identified by 
it, a court of equity will restrain another party from adopting and 
using one so similar that its use is likely to lead to confusion by pur- 
chasers exercising the ordinary degree of caution which purchasers 
are in the habit of exercising with respect to such goods. McLean 
V. Fleming, 96 U. S. 245. 

The ccmplainant's af&davits show that the complainant was the 
first to use for bottled béer a label with a diagonal red band, with the 
name of the kind of béer appearing in white letters on the red band, 
and that he has been habitually using this label for two years. The 
label is a very noticeable and distinctive one by reason of the diag- 
onal red band. The resuit of the effeet upon the eye from seeing a 
number of bottles is that it is a béer labeled with a diagonal red band, 
and the more frequently one sees it the more this one effeet is deep- 
ened. It does appear altogether probable that a consumer who had 
been used to getting bottles labeled with complainant's label would 
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more and more rely on the diagonal red band as its distinctive mark, 
and would be likely to accept the respondent's béer witli his diagonal, 
red label on it as supplying what he was in the habit of getting. 
There is nothing in the différences in the labels calculated to coun- 
teract this, and I think it is a strong case of a similarity likely to 
deceive. 

The respondent's statements and explanations of how he came to 
hit upon this label for his own use are not satistactory. It appears 
that it was suggested to him by a bottier in Washington, named Chris- 
tian Abner, who was a rival of a bottier of complainant's béer, and 
using complainant's label in that same city, named Edward Abner. 
Nothing is shown by the affidavits to repel the suspicion which nat- 
nrally arises that the subséquent adoption of such a very similar la- 
bel by one of the two rivais in the same city could not be accidentai, 
but must hâve been for the purpose of confusion. 

On the case, as shown by the affidavits, I think the complainant 
is entitled to the injunction as prayed. 



EAiLWAy Eegistbr Manuf'g Co. V. NoRTH HuDSON Co. E. Co. and 

others.* 

(Circuit Court, D. New Jersey. January 13, 1886./ 

1. Eqcitt Practicb— Application foe Rbheahing — Discrétion. 

An application for a reargument is addressed to the discrétion of the court, 
and the exercise of such discrétion is not willful, but is governed by certain 
•well-established principles. 
S. 8amb — Gkoiinds for Rehearing. 

The grounds on which courts ordinarily grant rehearings are (1) upon allé- 
gation that any question décisive of the case, and duly submitted by counsel, 
has been overloolsed by the court; and (3) that the décision is in conflict with 
an express statute, or with a controUing décision, either overlooked by the 
court, or to which attention was not drawn, through neglect or inadvertence of 
counsel. 
8. Same— Insutficibnt Groukd for Behbabing. 

The allégation that one défense was not f uUy presented at the original hear- 

ing is no ground for rehearing. 

4. Patents for Inventions — Combination of Ou) Parts, when Patentable. 

A combination of old éléments is patentable, where a new and useful resuit 

is produced by their joint action, or an old resuit in a cheaper or otherwise 

more advantageous manner. 

On Application for Eeargument. 
Frost d Coe, for application. 
Dickerson é Dickerson, contra. 

Nixon, J. This is an application for the reargument of the above 
case, upon the same testimony, and under the same circumstances, 

'Keported by Charles G. Linthicum, Eaq., of the Chicago bar. 
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under which it bas been before argned and decided. The only ground 
set forth in the pétition for the court to open the case, and grant the 
motion, is that the défense, that "the devices claimed in the com- 
plainant's patent did not constitute a patentable invention," was not 
fuUy presented on the final hearing. The application for a reargu- 
ment, it is true, is addressed to the discrétion of the court. The ex- 
ercise of such discrétion, however, is not wiilful, but is governed and 
determined by certain well-established principles. In Giant Powder 
Go. V. California Co., 5 Fed. Eep. 197, Mr. Justice Field tersely 
says that a reargument is never granted to allow a rehash of old ar- 
guments, and that the proper remedy for errors of the court on points 
argued in the first hearing is to be sought by appeal when the decree 
is one which can be reviewed by an appellate tribunal. The présent 
case is one of such character. 

The grounds on which courts ordinarily listen to such applications 
are stated by the court of appeals of New York in Marine Nat. Bank 
V. City Nat. Bank, 59 N. Y. 73. They are (1) upon ail allégations 
that any question décisive of the case, and duly submitted by coun- 
sel, bas been overlooked by the court; or (2) that the décision is in 
conflict with an express statute, or with a controlling décision, either 
overlooked by the court, or to which attention was not drawn, through 
the neglect or inadvertence of counsel. 

Neither of thèse reasons is shown or alleged to hâve existed. The 
counsel for the défendant simply state that one of their défenses was 
not fully presented. If not, why not ? No limitation or constraint 
was imposed in the argument. It happens that the very ablest coun- 
sel are often dissatisfied with their présentation of the most impor- 
tant causes, but that has never been regarded as a satisfactory reason 
for the court to allow them another opportunity. The solicîtors of 
the défendants, who unité in an affidavit to secure the rehearing, say 
that "it can be readily shown, on a reargument, that, in view of the 
state of the art, ail the éléments of the alleged combinations of the 
three claims in suit are old, and that there was no new resuit obtained 
by their alleged combination ; but that the same advantage, alleged 
by complainant to be brought about by their combination, were old 
and well known in fare-regi'sters." 

This does not quite meet the case. The latest décision of the su- 
prerne court on this subjecfc, which has corne under my observation, 
was made in Stephenson v. Kailroad Co., 114 U. S. 149; S. G. 6 Sup. 
et. Rep. 777. In the opinion which I filed in this case I quoted what 
the suprême court there said was the rule in regard to combination 
claims, where fche éléments were old, to-wit, that such combinations 
were patentable, where a new and useful resuit is produced by their 
joint action, or an old resuit in a cheaper or othcrwise more advanta- 
geous manner. Counsel for the défendants were probably misled by 
the hasty and meager comments which I made upon the quotation, 
and inferred that I meant to assert that only a new and useful resuit 
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would Bustain such a patent. The opinion further states, and I 
ought to hâve added, that an old resuit may be sufficient, when it is 
produced by the combination in a cheaper or otherwise more advan- 
tageous manner. 

I think the complainant's mechanism does this, and hence a re- 
argument on the question of novelty would subserve no useful purpose. 
The application is therefore denied. 



Eoss V. Hellybr and another.' 
(Ow-cwit Court, 8. D. lowa, O. B. October, 1885.) 

HoMESTEAD — Abandonment — Removino ikto and Voting in Another Coukty. 
Removal of the owner of a homestead to another county, and repeatedly 
voting at élections held in such county, ia sufflcient évidence to establish an 
abandonment of the homestead. 

In Equity. 

This is a suit in equity to subject the homestead of the défendants, 
at Des Moines, lowa, to the payment of a judgment recovered by the 
assigner of the complainant in this court, May 22, 1879, for $4,438.93. 
The homestead in question was purchased and paid for partly with 
the proceeds of a former homestead owned by the défendant Hellyer, 
at Nevada, Story county, lowa, when the debt on which the judg- 
ment was recovered was contraoted. It is claimed by the complain- 
ant — First, that, notwithstanding Hellyer continued to be the owner 
of the Nevada homestead at that time, it was for the time being 
abandoned as such, as against this complainant, who, during the 
abandonment, became his surety in an indemnifying bond. 

P. F. Bartle and S. F. Balliet, for complainant. 

Gatch, Connor à Weaver, for défendants. 

Love, J. The évidence in this case is convincing to my mind that 
Eobert Hellyer, the défendant, changed his résidence from Nevada 
to Boone without any definite intention of returning to the former 
place. That he made an actual change of abode from the one place 
to the other there is no doubt. With what intent or purpose did h©' 
make the change? Was it his purpose in going to Boone to make 
that place his domicile ? • If it was not, then why did he commit the 
offense of voting at élections in Boone? The reasoning of counsel 
for the défendant on this fact is, to my mind, entirely unsatisfactory. 
Counsel say : 

"First. As to the conceded fact of Hellyer having voted while living at 
Boone, it signifled one of three things: either that he was a citizen by actual 
change of domicile, and therefore had the right to vote, or that he erroné- 

>Eeported by Eobertson Howard, Esq., of the St. Paul bar. 
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ously siipposed he had the right to vote without sucli change, or that he knew 
his voting to be illégal and criminal. Either the second or third having been 
the fact would be consistent with the défendants' présent claim. Hellyer's 
own testimony is that, while he did not remember having voted, he did so, 
if at ail, because he supposed actual résidence alone gave him the right to 
vote." 

Again, it is said that he may hâve erroneously supposed he had a 
right to vote without a change of résidence. The court cannot ac- 
cept this argument as Sound. It is manifestly untenable. Ignorance 
of the law in any man of ordinary intelligence cannot be presumed 
or assumed. Any man in lowa must be densely ignorant iaot to know 
that he cannot réside in one county and vote in another without com- 
mitting a public offense. To say nothing of the légal presumption 
that every man knows the law, it is a matter of common knowledge 
with our people that the right of suffrage must be exercised in the 
county in which the citizen has his résidence. If Hellyer went to 
Boone with no intent to make it his résidence, but for some mère 
temporary purpose, regarding Story county at the same time as his 
place of résidence, it seems to me moat unreasonable that he could 
hâve been ignorant of the fact that in voting in Boone county he was 
committing a grave public offense. But counsel say : 

" Why may we not, if necessary, assume that Hellyer knowingly violated 
the law in voting at Boone, rather than that both himself and wife falsely 
testifled that their résidence there was only temporary?" 

As to Hellyer, if we assume that he knowingly committed a crime 
against the law in voting at Boone, we discrédit him as a witness. 
If he knowingly committed one crime, what warrant hâve we to say 
that he would scruple to commit another crime, when his interest 
would be promoted by the second offense? It would argue almost 
total oblivion, in the court, of the lessons of common expérience, to 
attach any great importance to the testimony of witnesses given in 
their own pecuniary interest, in the very teeth of facts and circum- 
stances whoUy inconsistent with their testimony. I greatly prefer 
the évidence of facts to the testimony of parties to the record as to 
their own intentions, when such testimony is given to put money in 
their own pockèts. Now, if we conclude that it was Hellyer's inten- 
tion to become a citizen of Boone by actual change of domicile, and 
therefore that he had a right to vote in Boone county, we ascribe to 
him conduct consistent with his duty as a citizen. But if we reach 
the opposite conclusion, namely, that he did not intend to fix his 
résidence in Boone, but to continue it in Story county, and that he 
therefore had no right to vote in Boone county, we then impute to 
him a crime of very serions charaeter. Should the court impute to 
Hellyer a purpose implying guilt rather than innocence? Why 
should the presumption of a guilty intention prevail against that of 
an innocent and lawful purpose? Is it a just method of reasoning 
upon human conduct, to impute to a party unlawful and criminal in- 
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tentions, when a lawful and innocent purpose is more consistent with 
his conduct? The law présumes innocence. If Hellyer were on 
trial for illégal voting, Would it not be deemed a harsh and erroneous 
judgment to reverse the légal presumption, and, in the words of 
counsel, "assume that Hellyer knowingly violated the law in voting 
at Boone?" In this case there was an actual change of résidence 
for about three years from one county to another. In connection 
with this fact, we bave the further fact conceded that the party voted 
repeatedly in the county to which the change was made. If this 
cannot be taken as suËEicient évidence of an actual change of domi- 
cile, and of a pnrpose to make the last-named county the résidence 
of the party, it is difficult to see what évidence would be sufficieut to 
warrant that conclusion. 



Lbhigh Valley Coal Co. v. City of Chicago. 
(Circuit Court, N. D. Illinois. January 29, 1886.) 

1. MxjinCIPAL COKPOKATION — StRBBT ImPHOVEMENTS — LiABILITT OF CiTT FOR 

Damages. 

In Illinois wliere the construction of a public improvement has caused some 
direct physical disturbance of a rigbt which a party enjoys in connection with 
his property, which gives it an additional value, and by reason of such dis- 
turbance he has sustained a spécial damage with respect to his property in 
excess of that sustained by the public generally, he has a right of action to 
recover damages for the injury sustained dépendent upon the nature and char- 
acter of the improvement, and upon the question whether the property of the 
complaining party has been materially damaged in fact. 

2. Same — What Considerbd by Jury. 

In determining what has been the eflect of the improvement, the property 
alleged to be injured must be considered as an entirety. If a part be bene- 
flted or not injured, and a part be injured, damages cannot be awarded for 
injury to the part as disconnected from the remainder. 
8. Same — Measubb op Damages. 

In such a case the amount of damages to which the owner is entitled is the 
différence between the market value of the property before the improvement 
was made and its market value after the construction of the improvement. 
4. Same — Evidence — Expert Tbstimony. 

The value of opinions given by experts dépends upon the expérience and 
knowl^dge which they bave and évince concerning the matters about which 
they testify. 
6. Same— View by Jxjry. 

In arriving at a verdict the jury hâve the right to use and act upon the 
knowledge they may hâve acquired from a view permitted by the court of 
the locus in guo. 

At Law. 

Frederick Ullman, for plaintiff. 

E. J. Harkness, for the City. 

Dybe, J., {charging jury .) The merits of this case, gentlemen, lie 
within rather narrow compass; but, to enable you to arrive at a cor- 
rect conclusion, the testimony adduced in support of the respective 
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claims of the parties should hâve your eareful considération. A ver- 
dict one way or the other should not rest upon spéculation or con- 
jecture, but upon your convictions as to thefacts established by the 
weight of the évidence. 

It is the law in this state that where the construction of a public 
improvement, like that in question hère, bas caused some direct phys- 
ical disturbance of a right which a party enjoys in connection with 
bis property, and which gives to it an additional value, and that by 
reason of such disturbance he bas sustained a spécial damage with 
respect to his property in excess of that sustained by the public gen- 
erally, he bas a right of action to recover damages for the injury 
thus sustained. This right of action dépends upon the nature and 
character of the improvement, and upon the question whether the 
property of the complaining party has been materially damaged in 
fact. Applying that rule to this case, it followsthat if the construc- 
tion of the Chicago avenue viaduct, although it was an important 
public improvement, did in fact cause to the plaintiff's property act- 
ual dama^ge, over and above any benefits received, — that is, dépré- 
ciation of market value, — then the city is liable for the amount of 
such damage. 

In considering the case the true question is whether the property 
was injured by the improvement. If not, then there is no damage, 
and can be no recovery. If there is, then the recovery must be meas- 
ured by the extent of the loss. If the property is worth as much after 
the improvement as it was before, then there is no damage done to 
the property. If the benefits received from making the improvement 
are equal to or greater than the loss, then the property is not dam- 
aged. There can be no damage to the property without a pecuniary 
loss. If there is no dépréciation in value there is no damage, and if 
no injury, then there should be no recovery. This is the language 
of the suprême court of this state on the subject, and establishes the 
gênerai rule by which we should be guided in disposing of this case. 
The test is that the alleged injury must rest upon some substantial 
cause actually impairing the value of the property or its usefulness, 
and not be the resuit of taste or fancy merely, because of the prox- 
imity of the improvement to the property claimed to be afïected by it. 

Whether the plaintiff's property was damaged dépends upon whether 
it received such material injury as rendered it less valuable to the 
owners, or less useful as a whole, than it would hâve been but for the 
viaduct having been constructed as it is. It is not the damages to a 
part of the property, considered separately from the rest, that you are 
allowed to assess, but the damages, if any, to the property as an en- 
tirety by reason of the construction of the viaduct, that are to be 
taken into considération. It is inadmissible to treat any portion of 
the property injured as a distinct and separàte parcel from any por- 
tion benefited. A partial effect only is not to be considered, but the 
whole effect; and the effect, not upon any selected part of the prop- 
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erty, but upon the whole property. It is, of course, admissible to con- 
sider the injury, if any, to a part as affecting the whole, or as showing 
a damage to the whole; but what I mean is that if a part of the 
property be benefited or not injured, and a part be injured, you bave 
no right to award damages for injury to the part as disconnected 
from the remainder, or the part benefited or not injured. FoUowing 
up the application of this principle, if injury only resulted from the 
viaduct to a certain part of the premises, and if that injury was out- 
weighed by additional benefits to the residue, wbich enhanced the 
market value of the property, then it could not be considered that 
the premises as a whole were damaged by the construction of tbe 
viaduct. 

In determining the damages, if any hâve been sustained, and if 
you come to that question, the inquiry should be confined to the effect 
of the construction of the viaduct upon the market value of the prop- 
erty, and the purposes for -which it was used and designed. Its lo- 
cation and advantages or disadvantages as to situation are proper 
matters of considération by the jury. The question is, was its mar- 
ket value depreciated by the construction of the viaduct ? And so, 
the past profits of the business there carried on, and conjectural 
profits for the future, should not enter into your considération, be- 
cause too spéculative and uncertain, and therefore not a proper basis 
upon which to ascertain the market value of the property. Of course 
many éléments of fact may be taken into account as bearing upon 
the market value, — such as the situation of the property; the uses to 
■which it is put; the character and extent of the business carried on; 
the facilities for doing the business, and the location of the property 
as a point commanding trade from varions parts of the city, or other- 
wise. Thèse may ail be considered, but with sole référence to market 
value. In other words, take this property as it was immediately 
before the viaduct was constructed, with ail its surroundings, what 
was its f air and reasonable market value at that time ? Then take 
it as it was after the viaduct was built, considering everything in re- 
lation to its surroundings and situation, and what was its fair market 
value then ? Was the value it had before the viaduct was constructed 
depreciated by the construction of this work, or were there resulting 
benefits equaling or exceeding the alleged injury ? As I bave indi- 
cated, particular injury to the business, as such, is not to enter into 
the measure of damages, nor is the cost of constructing the new or 
extended roadway into the yard, and of raising the ofiice and scales, 
as a mère item of expense which the plaintiffs may bave had to pay, 
to be allowed them; but the fact that changes hâve had to be made, 
the extent and the effect of those changes, the fact, if it be a fact, that 
the alleged changes bave entailed, and may yet entail, expense upon 
the plaintiffs, may be taken into considération by you in connection 
with the entire situation of the property, its accessibility and useful- 
ness, with ail the facts of the case, to the extent that they bear upon 
v.26p.no.6— 27 
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the question of market value. What was the situation of the prop- 
erty before the viaduct was built ? How was it situated with référ- 
ence to Chicago avenue and to the railroad crossings at the junction 
of Halsted street and Chicago avenue ? What was its accessibility ? 
What were its advantages and disadvantages as a pièce of business 
property, taking the whole situation into account, just as it stood 
before the viaduct was constructed ? And then, taking into consid- 
ération the same éléments of fact, how was the property affected by 
the building of the viaduct, measuring such effect by a pecuniary 
standard based upon market value? You hâve been permitted to 
view the promises in question and the viaduct, and you hâve the right 
to take into account such facts as you learned by viewing the prop- 
erty, as to whether the construction of the viaduct permanently de- 
preciated or increased the market value of the property, or as to 
whether the alleged benefits equaled the alleged injury. You bave 
the right, in other words, in arriving at a verdict, to use and act upon 
the knowledge you may hâve acquired by inspection of the premises. 
I hâve no doubt you fully understànd just what the claims of the 
parties are. The plaintifif contends that, by the construction of this 
viaduct, certain changes hâve had to be made in the means employed 
for carryingon the business in and about the premises; that the stor- 
âge capacity and handling f acilities of the yard bave been diminished; 
that a new roadway has had to be constructed, lengthening the ac- 
clivity from the yard to the street ; that a flow of water upon the 
premises has been caused by the construction of the viaduct and the 
changes in the street, thereby impairing the usefulness of the prop- 
erty and damaging it ; that yearly expense has been caused for the 
purpose of keeping the new roadway in repair; that the accessibility 
of the property has been interfered with and obstructed; that the fa- 
cilities for transacting business bave been impaired; and that there 
has been a radical dérangement of previously existing conditions, — 
ail of which hâve caused a material dépréciation of the market value 
of the property. The défendant admits, as I understànd, that if we 
put out of view entirely the alleged compensating advantages result- 
ing from the building of the viaduct over the railroad crossings, atthe 
junction of Halsted street and Chicago avenue, the plaintiff's prop- 
erty sustained injury by the construction of the viaduct, but it deniea 
that the magnitude of the injury was at ail such as is claimed by the 
plaintiff. The claim of the défendant is that the value of this prop- 
erty, and its profitable use before the viaduct was built, was seri- 
ously affected by the dangers and delays incident to crossing the rail- 
road tracks at the junction of Halsted street and Chicago avenue; 
that those tracks eonstituted an obstruction to travel from the west 
sida of that part of the city, eastward along Chicago avenue, past the 
plaintiff's property, and thereby diminished that travel; that the con- 
struction of the viaduct removed those dangers and that obstruction, 
and thus afforded facilities of approach and advantages in use, di- 
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rectly affecting the property, and improving its eligibility as a busi- 
ness location, which more than compensated for any injury inflicted 
upon it by the présence of the viaduct. Now, between thèse conflict- 
ing claims you must judge, and you must exercise your jadgment 
fairly and impartially, so as to reach a resuit that shall be just. I 
hâve sufficiently stated the rule by which you must be guided in de- 
termining the rights of the parties. It is now your duty to apply the 
rule to the faets, as you find the facts to be. 

Testimony bas been elicited from a number of witnesses sworn ou 
the part of the plaintiff, which tends to show that the plaintiff's 
property bas been materially injured by the construction of this via- 
duct, and thèse witnesses point out to you the grounds of their judg- 
ment. They testify to the market value of the property before the via- 
duct was built, and to its alleged subséquent dépréciation, which they 
attribute to the viaduct, fixing that dépréciation upon a pecuniary 
basis. Witnesses for the défendant dilîer radically from those for 
the plaintiff in their conclusions as to the effect of the viaduct upon 
this property. They give you also their estimâtes of market value 
in 1883, and express the opinion that the construction of the viaduct 
improved the plaintiff's property and that its value was enhanced 
thereby. You will notice that their opinions turn largely upon the 
point that increased facilities for passing over the railroad tracks at 
the junction of Halsted street and Chicago avenue were afforded by 
the viaduct; that delays were thereby avoided and safety secured, so 
that this property was benefited more than it was injured. The court 
will not discuss the testimony on either side. It présents a pure 
question of fact, which it is your exclusive province to détermine. 

The value of opinions given by experts dépends upon the expéri- 
ence and knowledge which such witnesses hâve had and évince con- 
cerning the matters about which they testify; and it is your duty to 
carefuUy weigh and consider the testimony on both sides, and ascer- 
tain what the weight of the évidence establisbes. 

The credibility of the witnesses is a question for you, and you will 
judge of the value of their testimony by their apparent candor, or 
want of it, their bias or impartiality, their intelligence, their knowl 
edge of the subject-matter, their expérience so far as it may beai 
upon the reliability of their judgment in such matters, and ail the 
other circumstances of the case. 

Where the question involved is as to the market value of real es- 
tate, one of the best criterions of value may be found in sales of sim- 
ilar property in the vicinity; and it is proper to take them into con- 
sidération, in connection with the testimony of witnesses. 

There has been some testimony drawu out on cross-examination of 
plaintiff's witnesses concerning a coal-yard owned by the plaintiff at 
or near Harrison street viaduct. The examination on that subject 
was only permitted, and will only be considered by you, as bearing 
upon the credibility of the witnesses, and as testing, or perhaps tend- 



420 FEDERAL EEPORTER. 

ing to test, the accuracy of their statements as to the value and use- 
fulness of the property in question. 

Now, gentlemen, you will take the case, and détermine it as the 
évidence, when applied in accordance with the instructions of the 
court, may require. Again, I say to you that the first question is, 
was the plaintifs property injured by the construction of this via- 
duct ? If it was, and if the benefits, if any, are not equal to or greater 
than the injury, then the plaintiff is entitled to recover. If it has 
not been so injured, or if the benefits directly resulting to the prop- 
erty from the construction of the viaduct, are equal to or in excess of 
the injury, then the défendant should hâve your verdict. If you find 
the plaintiff entitled to recover, you will assess its damages in ac- 
cordance with the rule the court has stated on the subject. The 
plaintiff is not, in any event, entitled to damages in excess of the 
amount laid in the déclaration, which is $50,000, and no greater 
damages should be allowed than the plaintiff has actually sustained. 
You understand that the plaintiff was the owner of the property in 
question before the construction of the viaduct, having acquired it in 
1882. The viaduct was begun in November, 1883, and completed in 
November, 1884, and the approaches on Chicago avenue and Halsted 
street, together with the iron bridges, are considered as conatituting 
one improvement or pièce of work. 



Cambeia Iron Co. v. Laclede Wieb & Fenoe Co. (Turnbr, Inter- 

venor.) ' 

(Circuit Court, E. D. Missouri. February 5, 1886.» 
1. CoKPOiiATiONS— Lien for Wages undeb Section 761, Ebv. St. Mo.— Attach- 

MEHT. 

The lien of an employé of a corporation, under section 761, Rev. St. Mo., for 
wages, is superior to that of a gênerai creditor who attaches af ter such wages 
fall due. 

3. S AME. 

An assignaient of the claim will pass the lien. 

At Law. Demurrer to intervening pétition. 

The pétition states, in substance, that the Laclede Wire & Fence 
Company is indebted to the petitioner for work and labor done by 
him, and also for work and labor performed by others who bave 
assigned their claims to him for value, no claim being for more 
than $60; that after said indebtedness accrued the above-entitled 
case was instituted by attachment, and ail the available property of 
the défendant seized; that the property so seized remained in the 

lEeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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marshars hands until judgment was recovered in said suit, and an 
exécution levied upou it; that said property bas been soid under said 
exécution ; and that before said sale took place the intervenor noti- 
fied both the Cambria Iron Company and said marshal of his claims. 
Wherefore the petitioner prays that said marshal be ordered to pay 
and satisfy the petitioner's demands before satisfying said exécution. 

Paul Coste, for intervenor. 

Taylor é PoUard, for plaintiff. 

Teeat, J. Under the agreed statement of facts there is only one 
question to be determined, viz., whether the lien of an attachaient, 
after wages earned, cuts oËf the demand for said wages under sec- 
tion 761, Kev. St. Mo. The obvious purpose of such statute is to 
make the property of a corporation specially subject to the wages 
therein named, unless there was, prior to the earning of said wages, 
a spécifie lien. A subséquent lien by attachment does not deprive 
the laborer for wages earned, from priori ty of right therefor. 

Demurrer to intervening pétition overruled. Pay ment ordered to 
the intervenor of the balance in the hands of the marshal, less the 
costs of said intervention. 



Ex parte Hibbs. 
(Bùtriet Court, D. Oreqon. February 4, 1886.) 

1. Ckiminai, Law— Indictmbnt— Joindek of Offenses —Tkial and Punish- 

MENT ThEKBFOE. 

When two or more distinct oflenses are joined in one indictment, under 
section 1024 of the Revised Statutes, or two or more indictments therefor are 
Consolidated, the jury may find the défendant guilty of one charge and not of 
another, and may find a verdict as to one or more of the charges, and be dis- 
charged from the considération of the remainder, on which the défendant 
may be thereafter tried as if a jury had not been impaneled in the case; and 
the défendant may be sentenced to receive the maximum punishment for each 
offense or charge of which the jury may flnd him guilty. 

2. Extsadition — Wabbant of Extradition — Interprétation cf. 

A warrant of extradition allowed by the Dominion government, under the- 
tenth article of the treaty of 1843 with Great Britain, recited that the party 
was accused of the crime of forgery, and had been committed for extradition 
thereon, without saying what forgery Held, that resort might be had to the 
proceedings before the committing magistrate, and his report, on which the 
warrant issued, to ascertain what and how many f orgeries the extradition was 
intended to apply to or include. 

8. Samk— FoK What Ckimb an Bxtradited Person may be Tried. 

The treaty aforesaid is not only a contract between the government of Great 
Britain and the United States, but it is also the law of this land; and a person 
extradited under it cannot be detained or tried hère for a crime, unless enu- 
merated therein and included in the Warrant of extradition; and he may; if oc- 
casion require, invoke the treaty in any judicial proceeding as a protection 
against such détention or trial. 
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4. FoEOBET— What Constitutes. 

The postmaster at Lewiston, Idaho, issued a postal money order on the ap- 
plication of a flctitious person, without considération therefor, payable to a 
certain Dank, to which he at the aame time wrote in the name of such person, 
directing that the amount of the order be .collected and remitted to him at 
Pierce City, in a régi stered package, which he intercepted as it passed through 
his oflSce, and converted the contents to his own use. Held, that the act of the 
postmaster constituted forgery, both at common law and under the statute of 
the United States. Section 5463, Rev. St. 

On Habeas Corpus, 

Frank Ganahl, Richard Williams, and George Burnett, for pris- 
oner. 

James F. Watson aud James H. Hawley, for défendant. 

Deady, J. On December 19, 1885, a writ of habeas corpus was 
allowed by me, directed to Fred. Dubois, and returnable before tbis 
court ou December 24th, commanding him then and there to pro- 
duce the body of Isaac N. ïïibbs, together with the cause of his cap- 
ture and détention. The writ was allowed on the pétition of Ella 
Hibbs, the wife of the prisoner, alleging substantially that in July last 
said Hibbs was unlawfuUy delivered to John J. Murphy, a post-office 
inspecter of the United States, by "the authorities of British Colum- 
bia," on a pretended warrant of extradition, wherein he was charged 
with the crime of forging a certain postal money order, 22,768, and 
by said Murphy conveyed to Lewiston, Idaho, wbere be was indicted 
for said crime, and "duly acquitted thereof," but that said Dubois bas 
nevertheless taken said Hibbs into his custody, and is transporting 
him to Decatur, Illinois, there "to be tried upon an alleged and pre- 
tended charge of uttering forged money orders," which crime is not 
mentioned in said pretended warrant of extradition; that the peti- 
tioner is unable to ascertain the ténor of the pretended process on 
which said Hibbs is detained, but she believes and is advised by coun- 
selthat the same is illégal, because there is no légal process what- 
ever to authorize the restraint of said Hibbs; and that said Dubois 
is about to transport said Hibbs through the county of Umatilla, in 
this district, en route to lowa. 

The writ was served on Dubois on December 21st, as he was pass- 
ing through Umatilla county with Hibbs in his custody, and, by an 
arrangement between counsel, ho had until January 4th to produce 
the body and make his return to the writ, at which time an order was 
made committing Hibbs to the jail of this county pending the pro- 
ceeding. Owing to the great delay in getting copies of papers from 
Victoria and Lewiston, the proceeding, by consent of counsel, was 
delayed from time to time, so that the return was filed on the seventh 
inst,, and the reply thereto on the 15th. The case was heard on the 
filïeenth, sixteenth, and eighteenth inst., and during the argument, 
by consent of counsel, copies of the complaint before the committing 
magistrate at Victoria, in British Columbia, under the Canadian "ex- 
tradition act of 1877," together with his "judgment" and certifieate 
of committal to the minister of justice of the Dominion government, 
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and tbe record of the proceeding in U. S. v. Hibhs, in the district 
court, at Lewiston, were put in évidence, with the understanding that 
the facts stated therein should bave weight in the considération and 
détermination of the case according to their légal efïect. 

Prom the pleadings and papers, it appears that on July 27, 1885, 
Mr. John J. Murphy, a postal inspector of the United States, made a 
complaint at Victoria, in British Columbia, before Hon. Mr. Justice 
Ceease, of the suprême court of said province, under the Canadian 
extradition act of 1877, in which he accused the prisoner, Isaac N. 
Hibbs, of the crime of forging and uttering, at Lewiston, Idaho, 
while acting as postmaster thereat, postal money order 22,768, with 
intent to defraud the United States ; and on July 29th made another 
Complaint under said act before said Justice, in which he accused 
said Hibbs of forging and uttering at the same place, and wbile se 
acting as postmaster, 35 other postal money orders, numbered be- 
tween 22,647 and 22,810, both inclusive, with intent to defraud the 
United States; that said orders were drawn on the ninth, tenth, and 
eleventh of April, 1885, for the sum of $100 éach ; six of them being 
drawn on each of the following offices: Leadville, Colorado; Deca- 
tur, Illinois; Kearney, Nebraska; Lake City, Minnesota; Planking- 
ton, Dakota; and Nebraska City, Nebraska; and that said Hibbs, 
on May 2, 1885, did forge the name of J. G. Wilson on the backs of 
three drafts, dated April 24, 1885, and drawn by the National Bank 
of Nebraska City on the National Bank of Omaha in favor of said 
Wilson for $200 each, which drafts were so issued in payment of 
the six orders drawn by Hibbs on the ofiSce at Nebraska City, and 
were thereafter negotiated by him through the National Bank at 
Lewiston. After an examination of the case Mr. Justice Crease held 
the prisoner for extradition under the tenth article of the treaty of 
August 9, 1842, with Great Britain, on ail the charges made against 
him, as appears by "the judgment" which he then delivered and re- 
fers toin his report to the minister of justice; and on July 31st he 
issued a warrant committing Hibbs to the common jail of Victoria, 
"on the ground of his being accused of the crime of forgery within 
the jurisdiction of the United States of America," until duly dis- 
charged. 

From this "judgment" it also appears that Hibbs, as postmaster, 
wrote letters of advice to the postmasters at the several offices on which 
thèse orders were drawn, informing them that the same were pur- 
chased by J. G. Wilson or W. H. Dent, fictitious persons, so far as 
appears, and were payable to certain banks, naming them, to which 
latter he, at the same time, wrote letters, in tbe name of such pur- 
chaser, inclosing the orders, and asking that they be collected, and 
the f unds remitted to the writer in a registered letter, directed to Pierce 
City, Idaho, which being done, the packages passed through his office, 
at Lewiston, and were taken out by him, and the contents converted 
to his wn use ; that no application was made for any of thèse orders. 



424 FEDERAL EErORTEB. 

and no money paid for any of them; and that the prisoner confessed, 
when arrested, to having obtaiued by this means over $20,000. 

On September 10, 1885, a warrant for the extradition of Hibbs 
"was issued by the' minister of justice, addressed to the keeper of 
the eommon jail at Victoria and to J. J. Murphy. It recites that 
Isaac Newton Hibbs, accused of the crime of forgery within the ju- 
risdiction of the United States of America, "was delivered into the 
custody of said keeper by the warrant of Mr. Justice Gkease, afore- 
said, to await his surrender to the United States of America," and 
that an application for a writ of habeas corpus, made to the suprême 
court of British Columbia by said Hibbs, was refused, and commands 
said keeper to deliver Hibbs to the custody of said Murphy, and the 
latter to receive him, and convey him within the jurisdiction of the 
United States, and there place him in the custody of any person ap- 
pointed thereby to receive him. That thereafter the said keeper, 
pursuant to said warrant, delivered said Hibbs to said Murphy, who 
thereupon conveyed him to Lewiston, and there delivered him into 
the custody of the proper authority for trial on said charge in the 
district court for Nez Perces county, Idaho; but it does not appear 
that said Murphy ever had said warrant of extradition in his posses- 
sion, or that the same is on file in the clerk's office of said court. 
That on November 20, 1885, the grand jury of said district court 
found four indictments against Hibbs, thereby accusing him of the 
crime of forging, at Lewiston, on April 10, 1885, four certain postal 
money orders for the sum of $100 each, and of uttering one such or- 
der, with intent to defraud the United States, as foUows : No. 1, for 
forging order 22,773; No. 2, for forging order 22,768; No. 3, forging 
order 22,770, and for uttering the same, well knowing that it was 
forged; No. 4, forging order 22,771, and a letter of advice thereabout 
of the same number, to the postmaster at the office on which said 
order was drawn, stating that the same had been purchased by J. Gr. 
Wilson, and was payable to the national bank at that place, — Deca- 
tur, Illinois, — it being also alleged in indictments 1 and 2 that the 
défendant therein falsely signed and issued a letter of advice in each 
of said cases, of the same number as the order mentioned therein, 
stating that the purchaser of the same was J. G. Wilson, and that it 
was issued in favor of the national bank at Decatur, Illinois. 

On the same day a bench-warrant was issued on each of thèse in- 
dictments, indorsed, "Admit to bail in the sum of $3,000," on which 
Hibbs was brought into court and arraigned, when a plea to the juris- 
diction in indictment 1 was interposed, which was argued and consid- 
ered as a plea to the other three indictments also, to the effect that 
the indictments in eaoh case charged a crime for which the défend- 
ant was not extradited; which plea set forth the circumstances of the 
arrest and extradition of Hibbs from British Columbia substantially 
as above stated, but averred that the charge on which he was arrested 
and extradited was the forging and uttering of order 22,768, and no 
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other. The court overruled the plea ; whereupon a demurrer was 
filed to one of the indictments on the grounds (1) that it charged 
more than one offense; and (2) that the facts stated did not consti- 
tute any offense, — which was argued and considered as a demurrer 
to ail four of the indictments, and overruled by the court. On De- 
cember 8th the plea of "not guilty" was entered in eachcase, and, by 
consent of counsel, indictments 2, S, and 4 were ordered "consoli- 
dated for the purposes of a trial thereon," which commenced on the 
following day, and ended on the 16th, with a verdict of not guilty, as 
charged in the indictment, "of uttering order 22,770," or "of forging 
order 22,771;" and a statement that the jury were unable to agrée 
on the charge in indictment 2, for forging order 22,768, — which ver- 
dict was received, and the jury discharged from the further consider* 
ation of the case, and "the prisoner was remanded to custody." Ort 
the following day the court denied a motion to reduce the bail, and 
made an order allowing the district attorney to snbmit to the next 
grand jury "twenty-seven other charges standing against the défend- 
ant, as appears by the original complaint on file herein, and the plea 
to the jurisdiction of the court." 

Fred. T. Dubois, the défendant in this proceeding, is the United 
States marshal for Idaho, to whom the bench-warrants aforesaid 
were directed and delivered, being issued, as he avers, "by andunder 
the hand of the Hon. Norman Buck, associate justice of the suprême 
court of Idaho, " and which are still in bis possession, and by virtue 
of which he claims to detain the prisoner. He also avers that on 
December 21st, pureuant to an order of the attorney gênerai of thé 
United States, he took Hibbs from the jail at Lewiston for the pur- 
pose of conveying him to the penitentiary at Boise, Idaho, for safe- 
keeping therein, pending his trial on the indictments aforesaid, and, 
while diligently and in good faith conveying said Hibbs to said prison, 
he was required to pass through a portion of Umatilla county, Ore- 
gon, where he was served with the writ of habeas corpus as aforesaid. 
But the order of the attorney gênerai appears to hâve been made be- 
fore the extradition took place. It is dated July 13th, and was made 
in response to a letter from the marshal, of June 22d, in which he 
states the insecurity of the jail at Lewiston. and suggests, in the 
event of Hibbs' extradition, that he be taken to the prison at Boise. 
The order provides : 

"You will cause said Hibbs, if he is extradited, and delivered to you, to 
he taken to the penitentiary at Boise City, Idaho, for confinement therein 
wiiile awaiting his trial, which I understand cannot take place until the No- 
vember term." 

This court bas no supervisory power over the district court of Idaho, 
and will not, therefore, undertake to inquire into the legality or cor- 
rectness of its proceedings in a matter within its jurisdiction. 

This writ was allowed on the allégation in the pétition that the de- 
fendant was removing the prisoner to another jurisdiction, for the 



425 



FEDERAL KEPORTEB. 



purpose of subf ecting him to a trial on a charge not embraced in the 
warrant of extradition. But it now appears that the prisoner was 
not being conveyed beyond the limita of Idaho for any purpose, but 
only to a secure place of confinement therein. Therefore the ques- 
tion of whether thèse bench-warrants are /w/icti officiis, because only 
issued to bring the prisoner into court to answer to the indictment; 
or whether the order of the court remanding the prisoner to custody, 
after the trial on the three indictments, is not itself sufficient author- 
ity for the détention of the prisoner; or whether the marshal, under 
section 1876 of the Eevised Statutes, making him the executive offi- 
cerof the territorial court in acasewherethe United States is a party, 
18 not the person to exécute that order; or whether he might not do 
80 by confining the prisoner in the penitentiary at Boise, under sec- 
tion 1892 of the Eevised Statutes, as amended by the act of June 20, 
1874, (18 St. 112,) putting that prison under the careand control of 
the marshal of the territory, independent of any direction from the 
attorney gênerai, for which it does not appear that the statute makea 
any provision in case of a prisoner merely detained for trial, unless 
implied in the provisions of section 362 of the Eevised Statutes, — will 
not be considered or decided in this proceeding. It being now con- 
ceded that the prisoner is not being conveyed beyond the jurisdiction 
of the territorial court, so far as thèse points are concerned, the case 
will be considered as one where the prisoner may and should seek re- 
lief in that court for any détention or restraint caused by or result- 
ing from the use or application of its process or orders after the same 
bave fulfiUed their funclion or served their purpose, or the prisoner 
for any reason is entitled to be discharged from custody thereunder. 
Hurd, Hab. Corp. c. 6, §§ 1-3. 

On the argument a point was made by counsel for the prisoner 
that the efifect of the trial and verdict on the Consolidated indictments 
2, 3, and 4 was équivalent to a verdict of not guilty generally; that 
the prisoner, being extradited for the crime of forgery only, and but 
Dne forgery, he cannot be held, under the treaty, for trial on any other 
or further charge of forgery. At common law two or more distinct 
offenses may be joiued in one indictment, in separate counts, when 
they are of the same gênerai character, and admit of the same mode 
of trial; and are subject to the same species of punishment. Whart. 
€rim. PI. & Pr. §§ 285, 294. Tliese indictments were Consolidated 
under the last clause of section 1024 of the Eevised Statutes, which 
authorizes the joinder in one indictment of "several charges against 
any person for the same act or transaction, or for two or more acts 
or transactions connected together," or of two or more distinct crimes 
of the same class "which may properly be joined;" and provides that 
if separate indictments are found in such cases the court may order 
them Consolidated. 

In cases arising out of the same act or transaction, or two or more 
acts or transactions connected together, where there are several 
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counts in tlie indictment, it will dépend on the cîrcumstances of the 
case whether, on a gênerai verdict of guilty as charged in the indict- 
ment, the défendant may be sentenced to more than the maximum 
punishment for one of the offenses charged. But in the case of two 
distinct offenses arising out of two distinct acts or transactions, how- 
ever closely related in point of time or place, the trial is for dis- 
tinct offenses, of which the défendant may be found guilty and re- 
çoive the maximum punishment for cach; and in either case the jury 
may find a verdict of guilty as to one count, and not guilty as to 
another, or they may find a verdict as to one count, and, being una- 
ble to agrée as to the other, they may be discharged, and the party 
held for trial on the latter count. U. S. v. Davenport, Deady, 264; 
Ex parte Peters, 4 Dill. 1(>9; U. S. v. Scott, 4 Biss. 29; U. S. v. 
O'Callahan, 6 McLean, 696; "Whart. Crim. PI. & Pr. § 910; 1 Bish. 
Crim. Lav?, §§ 1060, 1062; U. S. v. Wentworth, 11 Ped. Eep. 62. 

The act authorizing the joinder of offenses in one indictment and 
the consolidation of separate indictments for distinct offenses was 
intended to promote the speedy and economical administration of 
justice in such cases, in the interest both of the government and the 
défendant, and not practically to merge two or more distinct offenses 
into one, for the benefit of the latter. Nor is there any reason why 
a party who has eommitted two distinct offenses, which, for the con- 
venience of the prosecution as well as the défense, are joined in one 
indictment, can only be punished as for one, though found guilty 
of both. Whart. Crim. PI. & Pr. § 910. But it is still in the discré- 
tion of the court, notwithstanding the statute, to say what offenses 
may be properly joined or indictments consolidated, without injustice 
or préjudice to the défendant. 

In this case the charges are so similar, and the faets so few, that 
probably the whole 39 charges against the prisoner might properly 
and conveniently be joined in one indictment. That such joinder 
might ourtail the privilège of taking peremptory challenges to the 
jury is not material to consider; for it would operate, in this respect, 
on the prosecution and défense alike. No one has any vested right 
to peremptory challenges, and congress may diminish or forbid them 
altogether. 

On the argument the senior counsel for the prisoner pressed this 
point, and cited and relied on People v. Liscomh, 60 N. Y. 559, as es- 
tablishing the gênerai doctrine that a joinder of offenses bas the 
practical effect of fusing the whole into one crime, for which the de- 
fendant cannot be sentenced beyond the maximum punishment there- 
for, even when the jury find a separate verdict of guilty on each 
count. There were some peculiar circumstances in this case; but I 
am inclined to agrée with Dr. Wharton (Crim. PI. & Pr. § 910) that 
it is not likely to become a précèdent elsewhere. 

According to my impression of the law, the verdict in U. S. v. Hibbs 
disposed of indictment 4 and left 2 for trial as if a jury had not been 
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impaneled tliereîn. But indictinent 3 is in a peculiar condition. It 
contains two counts : one for forging, and the other for uttering, or- 
der 22,770. The jury found the prisoner not guilty of the "utter- 
ing," and said nothing as to the forgery. A verdict of guilty on one 
count, and silence as to another, is generally considered équiva- 
lent to a verdict of not guilty as to the latter. Whart. Crim. PI. & 
Pr. § 740. But whether the converse of this proposition will hold 
good is doubtful, but not necessary to décide. No judgment was en- 
tered on the verdict, nor does any appear to hâve been asked for. 
In any view of the matter, then, there are two indictments — 1 and 2 
— pending agaiust the prisoner in the district court of Nez Perces 
county, charging him witli the commission of distinct forgeries prior 
to his extradition. In addition to thèse, there are 27 other charges 
of forgery against him, which the district attorney has leave to sub- 
init to the next grand jury. 

But counsel for the prisoner insist that on the face of the warrant 
the prisoner appears to bave been extradited for one forgery only, 
without specifying what one, which must therefore be taken to be the 
one for which he was tried and found not guilty; and, assuming that 
the prisoner cannot legally be held or tried for any offense other than the 
one for which he was extradited, counsel claim that the prisoner is now 
iliegally restrained of his liberty under f^ocess of the territorial court, 
which, under: no circumstances compatible with the facts and infer- 
ences of this argument, ean any longer be légal or valid, for want of 
jurisdiction in said court over the offense or the offender. It must 
be admitted that on the face of the warrant it does not appear that 
the prisonesr ^as extradited for more than one, forgery; and yet 
he may bave been, for anything that appears to the contrary. ïhe 
warrant simply récites that Hibbs was "accused of the crime of for- 
gery within the jurisdiction of the United States," and that he bas 
been committed by Mr. Justice Ckbasb for extradition thereon, and 
authorizes and commands his surrender and extradition accordingly. 
The writ is ambiguous or indefinite in this particular. The word 
"forgery" must be interpreted to ascertain whether the warrant was 
intended to oomprehend more than one crime. To do this, the court 
may consider the circumstances under which it was issued; and thèse 
are best shown by a référence to the preliminary stages of the pro- 
ceeding of which the warrant is but the consummation and end. 
From thèse it appears that the prisoner was held by the committing 
magistrate on 39 distinct charges of forgery, which were certified to 
the minister of justice for a warrant of extradition thereon. If, un- 
der thèse circumstances, the warrant had been issued for any par- 
ticular one of thèse charges only, as the forging of order 22,768, the 
first one complained of, the only conclusion possible from the prem- 
ises would be that extradition on the other charges was refused. But 
as the wai'rant authorizes the prisoner's extradition on "the crime 
of forgery, " for which he was committed by Mr. Justice Chease, at 
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Victoria, "to awaît his surrender" to the United States, tbe only rea- 
Bonable interprétation of the language is that the Dominion govern- 
ment thereby intended and did surrender the prisoner for trial on ail 
the charges of forgery on which he was so committed ; and the warrant 
must be so construed. 

But the counsel for the prisoner goes further, and contends that 
the prisoner cannot be legally held anywhere, or for any purpose, on 
any process issued on the indictment>aforesaid; the same being ab- 
solutely void for the reasons: (1) A person extradited under the 
treaty of 1842 for one offense cannot be charged with or tried for 
another; (2) the crime charged in the indictments herein is not for- 
gery under the law of the United States, — therefore the prisoner is 
being held and proceeded against thereon without law, and contrary 
to the treaty, and warrant of extradition. 

The major premise of this argument involves an important and 
vexed question which must tinally be settled by the suprême court. 
By the tenth article of the treaty with Great Britain of 1842 (Pub. 
Treat. 320) it is agreed that the parties th'ceto shall, on mutual 
réquisitions by them, "deliver up to justic* dill persons who, being 
«harged with the crime of murder, or assault to commit murder, or 
piracy, or arson, or robbery, or forgery, or the utterance of forged 
paper, committed within the jurisdiction of either, shall seek an 
asylum or shall be found within the territories of the other: pro- 
vided, that this shall only be done upcn such évidence of eriminality 
as, according to the laws of the place where the fugitive or person so 
«harged shall be found, would justify his appréhension and commit- 
ment for trial if the crime or offense had there been committed." 
The remainder of the article simply provides in détail for the arrest 
and surrender of the fugitive, in case "the évidence be deemed suf- 
ficient to sustain the charge." 

In U. S. V. Caldwell, 8 Blatchf, 131, (1871,) it was held by Judge 
Benedict that the défendant, although extradited on a charge of 
forgery, might be indicted and tried on a charge of bribery, and, 
while in effect admitting that this was an abuse of the extradition 
proceeding that would constitute a good cause of complaint between the 
iwo governments, he decided that such complaints were not a proper 
subject of investigation in the courts, however much they might 
regret that they were permitted to arise. In short, he held that the 
question was not a judicial one, but political, and mus.t be referred to 
the executive departments of the two governments. 

This case was folio wed by U. S.v. Lawrence, 13 Blatchf. 295, (1876,) 
in which Judge Benedict adhered to the conclusion reached in U. S. 
V. Caldwell. 

In Adriance v. Lagrave, 59 N. Y. 110, (1874,) the court of appeala 
held that a person brought within the United States on an extra- 
dition proceeding, on the charge of burglary, might be arrested 
therein in a civil action, — two judges, Gboveb and Folgbr, dissent- 
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ing, — and reversed the judgment of the suprême court to the contrary, 
given by Judges Daniels, Davis, and Bradt, thus leaving the judicial 
ufcterance of the state on the subject as six to five. 

In Corn. V. Hawes, 13 Bush, 697, (1878,) the défendant was sur- 
rendered, under the treaty of 1842, on the charge of forge ry com- 
mitted in Kentucky, for which he was tried and acquitted. He was 
also indicted for embezzlement in the same court, — an offense for 
which he could not hâve been extradited. A motion to put him on 
trial for this offense ïvas denied by the trial court. On an appeal to 
the court of appeals, this ruling was affirmed, for the reason, in brief, 
that by a necessary implication the treaty forbids extradition except 
on a charge of some one of the offenses enumerated therein, and, be- 
ing "the suprême law of the land," a party broughtinto this country 
for trial under it, had a right to set it up as a défense to a prosecu- 
tion for any other crime while in oustody thereunder. 

In U. S. V. Watts, 8 Sawy. 370. S. G. U Fed, Eep. 130, (1882,) the 
défendant, being arraigned in the United States district court for 
Califomia on three indictments found therein, pleaded to the juris- 
diction that he had been extradited, under the treaty of 1842, for 
offenses other than those alleged in the indictments; which last are 
not enumerated in the treaty. Judge Hoffman, in a very able opin- 
ion, containing an exhaustive review of the authorities, including the 
opinions of jurisconsults and writers on international law, as well 
as the législation and diplomatie correspondence on the subject, came 
to the same conclusions as the Kentucky court of appeals. 

In State v. Vanderpool, 39 Ohio St. 273, (1883,) the suprême court 
held that a person extradited under the treaty of 1842 cannot be de- 
tained or prosecuted for a différent crime, whether included in the 
treaty or not, than the one for which he was surrendered; and that 
the treaty, being a part of the law of the land, may be invoked in the 
courts by any person so detained or prosecuted. 

In Ex parte Ker, 18 Fed. Eep. 167, (1883,) Judge Drummond, of 
the United States circuit court for Illinois, refused to issue a writ of 
habeas corpus for the deliverance of the petitioner from custody under 
process of a court of the state. It appears that Ker, after having 
been indicted in said state court for larceny, went to Peru, where he 
was kidnaped and brought back to Illinois, and arrested for trial on 
said indictments. The grounds on which the writ was refused are 
not definitely indicated, but it was suggested that the petitioner could 
set the matter up as a défense to the indictments in the state courts, 
and, if need be, take the case from there to the suprême court on the 
question. But it is apparent that the petitioner, not having been 
brought into Illinois under the treaty with Peru, was not in custody 
under color of the authority of the United States, or in violation of a 
treaty thereof, and therefore the United States circuit court did not 
hâve any jurisdiction to inquire into the legality thereof. Section 
763, Eev. St.; Spear, Extr. 185. 
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The weight of this array of the authorities îs in favor of the propo- 
sition that an extradited person cannot lawfuUy be detained or tried 
on any charge other than the one on which he was surrendered by 
the extraditing government. 

The treaty of 1842 is not only a contract between the governments 
of Great Britain and the United States, but by virtue of the consti- 
tution of the latter, (article 6.) it is also the suprême law of this land. 
It contains an explicit enumeration of the offenses for which persons 
may be extradited under it, and, by a necessary implication, the per- 
son surrendered under it is only allowed and held within the juris- 
diction of the receiving government for the purpose of trial on the 
charge specified in the warrant of extradition. For the latter gov- 
ernment to detain such person for trial on any other charge would be 
not only an infraction of the contract between the parties to the treaty, 
but also a violation of the suprême law of this land in a matter di- 
rectly involving his personal rights. Field, Extr. 107. A right of 
person or property, secured or recognized by treaty, may be set up as 
a défense to a prosecution in disregard of either, with the same force 
and effect as if such right was secured by an act of congress. And 
BO the prisoner cannot lawfuUy be detained or prosecuted, under this 
extradition, for the crime of utterîng any of thèse money orders ; for, 
although he was charged with the crime of uttering them before the 
committing magistrate in Victoria, he was neither committed nor sur- 
rendered on that account, but solely for the crime of forgery. 

The only other question in the case is, what is the nature of the crime 
«harged in the pending indictments 1 and 2? It bas been deter- 
mined by the proper authority of Canada to be forgery according to 
the common law, — the law of that country. To what standard we 
must look for a définition or interprétation of the word "forgery," as 
used in the treaty of 1842, may be a question. But in a convention 
made between two countries like Great Britain and the United States, 
■whose l^nguage and laws bave a common origin, it is more than 
probable that the term is used therein in at least as broad a sensé as 
at the common law. There are no common-law crimes against the 
United States, but terms used in its statutes defining crimes, or mak- 
ing certain acts punishable as such, are, unless the contrary plainly 
appears, to be taken and interpreted in the common-law sensé. A 
Btatute of the United States (section 5463, Kev. St.) provides: , 

"Any person who shall, with intent to detraxid, falseîy make, forge, coun- 
terfeit, engrave, or piint * * * any order, in imitation of, or pH/port- 
iny to be, a money order iasued by the post-offlce department, or of any of its 
postmiisters or agents, or any material signature or indorsement thereon, 
* * * shall be pnnished by a fine of not more than $5,000, or by impris- 
onment at hard labor for not less than two years and not more than flve 
years." 

The crime defined in this statute is the common-law crime of for- 
gery, with référence to a postal money order. To "falsely make, 
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forge, counterfeit, engrave, or print" are ail cognate terms, used to 
define or designate the crime of forgery in some of its many phases. 
Forgery, at common law, belonged to that class of misdemeanors 
called "cheats;" but, owing to the serious wrongs and frauds thereby 
perpetrated, it was distinguished in time by a particular name and a 
spécial punishment. Dr. Wharton, (1 Crim. Law, § 653,) citing 
Blackstone and East, says forgery at common law is "the false mak- 
ing or altering, malo animo, of any written instrument." According 
to Sir James Stephens, (3 Hist. Crim. Law, 186,) the aecepted com- 
mon-law définition of forgery is "making a false document with in- 
tent to defraud." Mr. Bishop (2 Crim. Law, § 523) says: "For- 
gery, at the common law, is the false making or materially altering, 
with intent to defraud, of any writing which, if genuine, might ap- 
parently be of légal efEcaey, or the foundation of a légal liability." 
And, reduced to a briefer form, he puts it thus: "Forgery is the 
fraudaient making of a false writing which, if genuine, would be ap- 
parently of some légal efficacy." The false making of a writing is 
forging at common law. U. S, v. Wentworth, 11 Fed. Eep. 55. 

The prisoner, as postmaster at Lewiston, was intrusted with pub- 
lic documents designed to facilitate the transfer of small sums of 
money from place to place, and known as "postal money orders." 
They were delivered to him in blank, as the agent of the postal de- 
partment of the government of the United States, for safe-keeping, 
and with authority to fill up, sign, starap, and issue anyone of them, 
when applied to in writing for that purpose, and the amount for 
which it is so filled was paid into bis office, and not otberwise. In- 
deed, it is made a misdemeanor, (section 4030, Eev. St.,) punishable 
by fine not less than $50 nor more than $500, for a postmaster to 
issue such an order, under any circumstances, without the préviens 
receipt of the money therefor. The instruments set eut in thèse in- 
dictments, and of which the prisoner is thereby charged with forging, 
purport to be postal money orders of the United States. They were 
issued without authority, and contrary to the prohibition of law. 
They were falsely made, filled up, signed, stamped, and issued by the 
prisoner, as upon a state of facts which did not exist, with intent to 
defraud his employer, the United States. This, in my judgment, 
was a false making within the statute, and such a false making as 
constitutes the crime of forgery at common law. The writing is false, 
because it purports to be what it is not. It purports to be a money 
order of the United States, issued by its authority, after the receipt 
oy its agent of the sum named therein, on the application of a real 
person, while, in truth and in fact, it was issued without such au- 
thority and contrary to law; it was issued without the prepayment 
of the sum named, on the pretended application of a fictitious per- 
son. Admitting the genuineness of thèse instruments, and nothing 
appears to the contrary, they had the légal efficacy sufficient to make 
them a possible or even an efficient means of fraud. 2 Bish. Crim. 
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Law, 533. Indeed, tbey were calculated, and exactly calculated, to 
defraud the United States, by enabling the holder wrongfuUy to ob- 
tain from its agents, at the several offices on which they were drawn, 
the several sums named therein. 

However, it is contended that a person cannot commit forgery by 
making a false writing in his own name. But it must be borne in 
mind that forgery is not necessarily confined to the false writing of 
another's name. It may be, from the nature of things, that it is more 
often than otherwise committed in that way; but both reason and 
authority say that it may be committed in other ways. In 3 Bac. 
Abr. 746, tit. "Forgery," A, it is said: 

"Tlie notion of forgery doth not so much consist in the counterfeitingof a 
man's hand and aeal, * * * but in endeavoring to give an appearance 
of trnth toa meredeceit and falsity ; and either to impose that upon the world 
as the solemn act of another which he is in no way privy to, or at least to 
make a man's own act appear to hâve been done at a time when it was not 
done, and by force of such falsity to give it an opération which in truth and 
justice it ought not to hâve." 

And if the deceit consists in making it appear that a man's own 
act was done under circumstanees which would make it valid and 
genuine, when in fact it was false and unauthorized, the resuit is the 
same. In the report for 1840 of the English Commissioners of the 
Criminal Law, cited by Mr. Bishop, (2 Crim. Law, § 584,) it is said: 

"An ofifender may be guilty of a false making of an instrument, although 
he sign and exécute it in his own name, in case it be false in any material 
part, and calculated to induce another to give crédit to it as genuine and au- 
thentic, when it is falsé and deceptive." 

And in Regina v. Ritson, L. E. 1 Cr. Cas. 200, (1859,) the very 
point so suggested was decided aceordingly. A person, being the owner 
of certain land, sold and conveyed the same to another, who went into 
possession. Thereafter the vendor conveyed the greater portion of 
the premises to his son, by an indenture which they both executed, 
and falsely antedated so as to make it appear ta bave been executed 
before the real sale took place. Thereupon the son brought suit to 
eject his father's vendee, who in return caused the parties to the in- 
denture to be indicted for forgery, of which they were duly convicted. 
The judges were of the unanimous opinion that the act was forgery. 
Mr. Justice Kelly, C. B., said "that every instrument which fraud 
ulentiy purports to be that which it is not is a forgery, whether thb 
falsehood of the instrument consists in the fact that it is made in a 
false name, or that the pretended date, when that is a material por- 
tion of the deed, is not the date at which the deed was in fact exe- 
cuted." And Mr. Bishop, (2 Crim. Law, 585,) after a careful exam- 
ination of the subject, on authority and principle, concludes : "Plainly, 
the broad doctrine is not maintainable that it is incompétent for a 
man to commit forgery of an instrument executed by himself . " 

It may be admitted that this case is not in ail particulars like any 
of thèse ; that it is what may be called a new case. Butin my judg- 
\r.26F.no.6— 28 
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ment there is no différence in law or morals in making a deed with 
a false date for the purpose of defrauding another, and falsely mak- 
ing and issuing a money order, as postmaster, without considération 
or authority for the same purpose. In either case the party does, by 
force of bis falsity and deoeit, give the instrument, in tbe language 
of the authority above cited, "an opération whicb in truth and justice 
it ought not to hâve." 

This case also cornes within the well-known rule, long since estab- 
lisbed, that it is forgery for an agent, who bas authority to fill, with 
a particular sum, a blank in a paper signed by bis principal, to fiU 
it with a larger one ; or to fill it at ail without authority. 1 Whart. 
Crim. Law, §§ 671, 672. 

In my judgment, the fiUing the blank in each of thèse orders with 
the sum of |100 by the prisoner, when acting as the agent of the 
United States, contrary to bis authority and the positive directions 
of bis principal, being done with intent to defraud, was a false mak- 
ing and forgery thereof. 

It is not necessary to consider wbether the prisoner committed for- 
gery in writing the name of J. G. Wilson on tbe backs of the three 
drafts on tbe bank at Omaha. Forgery may be committed by thus 
writing the name of a fictitious person on an instrument. If the ex- 
istence of such a person is a question of fact and not law, and the in- 
strument appears to be valid on its face, the offense is complète, pro- 
vided the act was done with intent to defraud. 2 Bish. Crim. Law, 
543. The fraud on the United States was accomplished when tbe 
money orders were paid to the bank for J. G. Wilson, alias Isaae N. 
Hibbs, and it is not apparent how be can be said to bave intended to 
defraud any one when he put this alias on tbe back of thèse drafts 
for the purpose of receiving the amount due thereon. And, although 
the money with whicb they were purcbased may bave been stolen 
from tbe United States, still the bank was not injured or defrauded 
by paying them to Hibbs as indorsee of Wilson, and the fraud on the 
United States was already perpetrated. 

In conclusion, my judgment istbat the district court for the county 
of Nez Perces, Idaho, bas jurisdiction of the prisoner, and of the crime 
of forgery for whicb he was extradited, and wberewith be is charged 
in the indictments pending thereon, and therefore this writ of habens 
corpus must be dismissed, and the prisoner remanded to the custody 
of the marsbal of Idaho. 

In the considération of this case, I own, I bave not been unmind- 
fal of the fact that while the law ought not to be forced or stretched 
to meet this or any other emergency, it would be a reproach to the 
law of this country if the prisoner could not be punished for bis mis- 
conduct while acting as postmaster at Lewiston. It does not appear 
that his offense is embezzlement. That crime only occurs when an 
agent or servant converts to his own use property intrusted to bia 
care and possession by bis principal or employer. Rapalje & L. Law 
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Dict. "Embezzlement ;" 1 Whart. Crim. Law, § 1009. But the 
United States never intrusted Hibbs with the money he obtained from 
thèse several postmasters on thèse false orders, or in any way gave 
him the possession thereof. On the contrary, he obtained such pos- 
session fraudulently, by means of thèse false writings; and therefore 
it seems that, if his conduct does not oonstitute forgery, it is not 
embraced in the category of crimes defined and punishable by law. 

I also think it proper to call attention to the fact that the applica- 
tion for this writ was not made and -verified by the prisoner, as re- 
quired by section Y54 of the Eevised Statutes. The Oregon Code al- 
lows the writ to issue on the pétition of the person detained, or that 
of any one on his behalf. Doubtless, counsel who prepared the ap- 
plication did 80 under the appréhension that the proceeding wasgov- 
erned in this partieular by the Code, and it was inadvertently allowed 
under probably the same appréhension. 

The prisoner must be remanded to the custody of the marshal of 
Idabo, from whence be was taken ; and it is so ordered. 



United States ». Seaeoet. 
{Dùtrict Court, W. D. North Garolina. November, 1885.) 

1. Ceimisal Law — Corpus Dblicti. 

In ail trials for crime the prosecution must prove to the satisfaction of the 
jury that a crime has been committed before the jury proceed to inquire as to 
who is the crimlnal. 

2. EviDaNCB— Prksumption Defined. 

A presumption is a probable inf erence whîch common sensé, enlightened by 
human knowledge and expérience, draws from the connection, relation, and 
coïncidence of facts and circumstances with each otàer. 

8. SaMB— KiNDS OP PrESUMPTIONS— CONCLUBIVBNESB. 

When a fact shown in évidence necessarily accompanies the facts in issue, 
it gives rise to a strong presumption as to the existence of the facts to be 
proved. If the fact in évidence usually accompanies the fact in issue, it givea 
rise to a probable presumption of the existence of the facts to be proved. If 
the fact shown in évidence only oecasionally accompanies the fact in issue, it 
gives rise only to a slight and insufïicient presumption; but even this fact may,' 
in connection with other relevant and consistent facts and circumstances, con- 
stitute an élément in circumstantial évidence. 

4. Samb— Prbsumptions op Law and Fact. 

Presumptions are of law or of fact. Presumptions of law are usually f ounded 
upon reasons of public policy and social convenience and safety which are 
warranted by the légal expérience of courts in administering justice, while 
presumptions of fact resuit from the proof of a fact; or a number of facts and 
circumstances which human expérience has shown are usually associated with 
the matter under investigation. 

5. Same— Pkovincb of Court and Jury. 

While the court may always instruct the jury as to the force and effect of 
légal presumptions, presumptions of fact must always be drawn by the jury; 
and every fact and circumstance which tends to prove any fact which is évi- 
dence of guilt is admissible in évidence on the trial. 
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6. Same— Phesumptious feom Coutnected Factb. 

Where presumptions arise from a number of connected and dépendent facts, 
every fact essential to the séries must be proved. 

7. Samb— Circumstantial Evidence. 

Circumstantial évidence consists of a number of disconnected and independ- 
ent facts which converge towards the fact in issue as a common center. 

8. Same — CiBOUMSTANCBs Pboted by Sevebal Witnesses — Wbight of Evi- 

dence. 

Wlien circumstantial évidence consists of a nuniber of independent circum- 
stances coming from several witnesses and différent sources, each of ■which is 
consistent and tends to the same conclusion, the probability of the truth of 
the fact in issue is increased in proportion to the number of such circum- 
stances. 

9. Ceiminal Law— RhIasonablb Docbt. 

The jury must not be satisfied by a mère probability of the truth of the 
charges in the indictment, but the évidence must produce in their minds an 
assurance and certainty of guilt beyond a reasonable doubt, before they can 
pronounce the accused guilty.i 

Indictment. 

H. G. Jones, U. S. Atty., for the United States. 

J. W. Bowman, W. S. Malone, and A. M. Erwin, for défendant. 

DiCK, J., (charging jury.) The counsel of défendant stated cor- 
rectly a well-settled principle of law and rule of évidence which arises 
in the commencement of your investigation. In ail trials for crime, 
the prosecution must prove, to the satisfaction of a jury, that a crime 
has been committed, before the jury proeeed to inquire as to who 
is the criminal. This êlementary and conservative principle has 
always been regarded as very important in cases involving the life 
and liberty of the citizen, and it has generally been strictly observed 
in the courts. 

The offense charged in this indictment is the breaking inio a dis- 
tillery warehouse, and gaining access to the contents therein, in the 
absence of the proper ofEcer. You will first proeeed to inquire as to 
whether the offense charged was committed, and also as to the time 
when committed, as this fact is very important and material in ap- 
plying the circumstantial évidence relied on by the prosecution as the 
ground of conviction. As there is no direct évidence of the breaking 
and entering into the warehouse, you must consider the facts proved, 
and détermine whether they give rise to presumptions and inferences 
sufficiently clear and conclusive as to fully satisfy you that the of- 
fense charged was committed. In criminal trials, juries, in their in- 
vestigations, often hâve to rely on presumptions and circumstantial 
évidence, as persons who commit crimes usualiy seek the security of 
secrecy and darkness to perpetrate their unlawful aets. The facts 
relied on as the foundation of presumptions, and as constituting the 
basis of circumstantial évidence, must always be clearly proved. 

I will briefly explain to you the légal doctrine of presumptions. A 
presumption is à probable inference, which common sensé, enlight- 
ened by human knowledge and expérience, draws from the connec- 

'See note at end of case. 
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tion, relation, and coïncidence of facts and circumstances with each 
other. When a fact shown in évidence necessarily accompanies the 
fact in issue, it gives rise to a strong presumption as to the existence 
of the fact to be proved. If the fact in évidence usually accompanies 
the fact in issue, it gives rise to a probable presumption of the exist- 
ence of the fact to be proved. If the fact shown in évidence only 
occasionally accompanies the fact in issue, it gives rise only to a slight 
and insufEcient presumption; but even tbis fact may, in connection 
•with other relevant and consistent facts and circumstances, eonsti- 
tute an élément in circumstantial évidence. There is a différence 
between the légal doctrine of presumptions and évidence which is 
purely circumstantial. There are presumptions of law and presump- 
tions of fact. Presumptions of law are usually founded upon reasons 
of public policy, and social convenience and safety, which are war- 
ranted by the légal expérience of courts in administering justice. 
Some of thèse presumptions bave become established and conclusive 
rules of law, while others are on\y prima f acte évidence, and may be 
rebutted. The court may always instruct a jury as to the force and 
effect of légal presumptions. Presumptions of fact must always be 
drawn by a jury ; and every fact and circumstance which tends to 
prove any fact which is évidence of guilt is admissible in évidence 
on the trial of a case. Presumptions of fact resuit from the proof 
of a fact, or a number of facts and circumstances, which human ex- 
périence bas shown are usually associated with the matter under in- 
vestigation. 

Circumstantial évidence, strictly speaking, consists of a number of 
disconnected and independent facts, which converge towards the fact 
in issue as a common center. Thèse concurrent and coincident facts 
are arranged incombination by a mental process of reasoning and in- 
ference, enlightened by common observation, expérience, and knowl- 
edge. Where presumptions arise from a number of connected and 
dépendent facts, every fact essential to the séries must be proved. 
Such évidence is like a chain, in which no link must be missing or 
broken which destroys its continuity. Circumstantial évidence is, 
like a wire cable, composed of many small associated but independ- 
ent wires. Wire cables are often used to sustain pondérons bridges 
over rivers. The strength of the cable dépends upon the number of 
wires which are combined, but some of the wires may be broken, and 
yet the cable be sufficiently strong to uphold the structure. As no 
chain is stronger than its weakest link, a chain is less reliable when 
it bas a great number of links, but a wire cable is strengthened by an 
increase in the number of its wires. Tbis combination of attenuated 
wires may be stronger than a solid rod of iron of the same size which 
may bave flaws affecting its strength. When circumstantial évidence 
consists of a number of independent circumstances, coming from 
several witnesses and différent sources, each of which is consistent, 
and tends to the same conclusion, the probability of the truth of the 
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fact in issue îs încreased in proportion to the number of such cir- 
cumstances. 

In the case before you there are no conclusive presnmptions of law. 
There is a légal presumption as to the innocence of the défendant, and 
khat continues in his favor until you become fully satisfied as to hia 
guilt. There are presumptions of fact as to the breaking and enter- 
ing the warehouse, and as to the time when the act was done. The 
évidence as to the person who did the breaking is entirely circum- 
stantial, and you must consider the nature of the eircumstances in 
évidence, and the inferences vFhich they suggest, and détermine the 
question whether they are sufficiently strong to satisfy you beyond a 
reasonable doubt that the défendant is guilty as charged in the in- 
dictment, 

The witness Williams testified that he was the owner of the ware- 
house, and had suspended opérations in his distillery in September, 
1883. At the time of suspension there were eleven packages of 
whisky in the warehouse, and on each of them there was a warehouse 
stamp, the sériai number and name of the owner. The witness went 
to his warehouse several times with the store-keeper, and withdrew 
Bome packages in the manner required by law. He had not visited 
the warehouse for three months previous to the thirteenth of Febru- 
ary, 1884. On the morning of the fourteenth of February, 1884, a 
barrel of whisky was found above a half mile from the warehouse, 
near the public road on the way to Henderson ville. This barrel was 
properly marked for said warehouse, and about 10 gallons of whisky 
had been taken out. The witness, hearing that his warehouse had 
been broken and entered, went to it with the store-keeper on the six- 
teenth of February, and found the door locked ; but he noticed that 
the staple had been drawn, and was not driven back to its former 
depth in the facing, and there were marks on the door indicating that 
some kind of a prize had been used to draw out the staple. On open- 
ing the warehouse he discovered that six packages had been taken 
a way. 

There is a well-settled rule of law in cases of larceny : That upon 
proof that a larceny has been committed, and that the property stolen 
was shortly afterwards found in the possession of the défendant, a 
presumption arises that he obtained the property feloniously. This 
presumption is strong if the finding is very soon after the taking, and 
the weight of the presumption diminishes as the time of finding be- 
comes more distant from the time of taking. This same rule has also 
been applied as évidence of guilt, in cases of arson and burglary, 
where property known to bave been in a house at the time of burning 
or breaking has been soon afterwards found in the possession of a 
person charged with the crime. 

In this case, as the barrel of whisky was not found in the posses- 
sion of any person, no légal presumption arises as to who broke and 
entered the warehouse. 
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The finding is a fact connected with the transaction under investi- 
gation, and may constitute one of a séries of circumstances tending 
to show the criminal actor, and when the act was done. No person 
had a right to enter the warehouse in the absence of the store-keeper, 
and no package could be rightf uly removed without having a tax-paid 
stamp afiSxed. As the barrel found on the side of the road on the 
morning of the fourteenth of February had no tax-paid stamp af- 
fixed, you may well conclude that it had been uulawfully removed 
from the warehouse. 

The witness Logan testified that he passed along the road on the 
evening of the thirteenth of February, and saw no barrel in the place 
■where it was found on the morning of the 14th. You will consider 
this évidence in connection with the fact that the barrel was on the 
public road, exposed to public view, in deducing the inference as to 
the time when the barrel was placed on the spot where it was found. 

If you are f uUy satisfied from the évidence that the warehouse was 
broken open on the night of the thirteenth of February, you will then 
proceed to inquire who did the breaking. The évidence shows that 
the night of the 13th was dark and rainy. The first inquiry which 
will naturally suggest itself to your minds is whether there were 
tracks of any kind around or near the warehouse. Upon this point 
there is no évidence, and it does not appear what was the nature and 
condition of the ground, — whether it was hard and covered with de- 
cayed herbage, or soft, and capable of receiving impressions from 
footsteps or the wheels of any kind of vehicle. The warehouse was 
situated a short distance from the bank of Broad river, and there was 
a ford near by leading to the public road on the opposite bank of the 
river. The counsel of défendant insisted in argument that the re- 
moval of a number of large and heavy barrels of whisky would nec- 
essirily hâve left some traces of the déprédation. The theory of the 
district attorney, founded upon some évidence, is that a wagon could 
be turned around in the ford, and be backed to the bank of the river, 
near warehouse, and then be loaded by means of skids, and no per- 
ceptible impression be left on the ground. Thèse suggestions of 
counsel are worthy of your considération in connection with the évi- 
dence. There is évidence of froshly-made wagon tracks in the public 
road, and that those tracks were traced along the road, and from 
thence through a plowed field in the direction of the house of défend- 
ant, but no witness foUowed the tracks to the house. 

On the afternoon of the thirteenth of February the défendant bor- 
rowed a one-horse wagon from the witness Hayden, for the professed 
purpose of hauling rails the next day. Défendant went for the wagon, 
through the rain, some time after dark, and next day he only hauled 
a small load of plank from a saw-mill. When the wagon was re- 
turned to the owner, the rear axle was broken, and the ends of the 
bottom planks of the wagon-bed were broken, and split in two places, 
two or three feet apart. The district attorney insisted that thèse in- 
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juries to the wagon-bed were caused by the ends of skids, undir the 
weight of heavy barrels. The counsel of défendant insisted that such 
damage was done by the load of plank hauled from the saw-mill. 

The witness Littlejohn testified that on the morning of the 14th 
she went to honse of défendant, and saw his clothes, wet and muddy, 
hanging on the yard fence. 

The witness Hodges testified that, about three months after the 
alleged breaking into the warehouse, he found an iliicit distillery 
in the woods about a half mile distant from the house of défend- 
ant; that, as he was approaching the distillery, he heardthe défend- 
ant call out to some one direeting him to "bring away the still," and 
witness soon met the witness Watson with a still on his back. When 
he entered the distillery he found a whisky barre! in use as a "sin- 
gling tub." One head was out, and near by he found a barrel head, 
on which was a part of the name and sériai number of the Williams 
warehouse. An effort had been made with some dull instrument to 
obliterate thèse marks. 

The witness Howell testified that the défendant told him that he 
had seen the barrel head in Watson's distillery, and had attempted 
to eut ofï the marks with his knife. 

If you believe this testimony, you may consider the motive of the 
défendant in endeavoring to efiface those marks on the barrel head. 
The actions of rational persons are usually prompted by some motive, 
and from the actions you can generally correctly infer the motives 
from which they spring. 

The witness Watson testified that he had no interest in the distill- 
ery at which he was found by the deputy collector Hodges ; but he 
was arrested, tried, and convicted for the offense of iliicit distilling 
at that place. He further stated that in the summer of 1884 he went 
to the house of défendant, and on request promised to assist him in 
removing a barrel of whisky to the house of Mrs. Gibbs. The de- 
fendant carried him to a place in an old field, where a barrel was 
buried in the ground, and was covered with a pile of old rails. There 
was a warehouse stamp on the barrel, but he could not speak of the 
marks on the barrel, as he was unable to read. I will not make fur- 
ther référence to the testimony of Watson, as I feel sure that you re- 
member ail that he said about the transactions at the house of Mrs. 
Gibbs. He was implicated with the défendant in unlawful transac- 
tions, and you can give his testimony such crédit as you may think 
that it deserves. 

I will not state fully the testimony of the witness Gibbs, as to de- 
fendant selling whisky in the woods near his house out of marked 
barrels. I will not attempt to recapitulate the testimony of the col- 
ored witnesses introduced by the district attorney. Thèse witnesses 
had some difficulties and disputes with the défendant, and their feel- 
ings are somewhat hostile to him. 

You may properly consider the conversations of the défendant 
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■with Commissioner Thorn and some of the witnesses for theproseeu- 
tion previous to the preliminary investigation of the charges in this 
case before the commissioner. A jury may legitimately draw infer- 
ences from attempts on the part of a défendant to prevent a fair or 
impartial investigation, by endeavors to tamper with witnesses for the 
prosecution, or by improper propositions to ofiQcers of justice. 

The rules of évidence and fair argument warranted the district 
attorney in saying to you that the force of suspicious circumstances, 
shown in évidence, is augmented whenever the défendant attempts 
no explanation of facts which he may reasonably be presumed to be 
able to explaiu by testimony which he could conveniently hâve in- 
troduced. 

The theory presented by the défense is that Williams plundered 
bis own warehouse in the absence of the store-keeper. It was shown 
in évidence that Williams had two grog-shops, situated, one about 10 
miles east, and the other about JO miles west, on the public road 
passing near the warehouse ; that a short time previous to the thir- 
teenth of February, 1883, he was seen passing and repassing the rés- 
idence of the witness Whitesides on said road, and on one occasion 
he had a large keg in his buggy. 

The witness Harris testified that a day or two after the alleged 
breaking into the warehouse, his brother, while hunting partridges, 
found an empty barrel in the woods, having on it the mark of the 
Williams warehouse, not far from the said public road; that he com- 
municated the fact to Williams, and carried him to the place where 
the barrel was found. W^hen Williams had gone away, he found a 
place where a coït had been previously tied in the woods, and a 
man's foot-prints near by, made by a No. 8 shoe. He measured 
thèse foot-prints and tracks, and then compared them with Williams' 
foot-prints and the tracks of the coït which Williams rode, and found 
an exact correspondence. It is also in évidence that the young man 
who found the barrel rode a mule, and heis not présent as a witness, 
and there is no évidence as to the size of his shoes and the tracks of 
the mule. No reason is assigned for the absence of this young man. 

The witnesses of the défendant further proved that he had, in the 
spring of 1884, purchased two barrels of whisky from McFarland, a 
regularly authorized distiller. 

I hâve not recapitulated ail the facts and circumstances shown in 
évidence by the prosecution and défense. I feel confident that 12 
minds will remember the entire testimony more fully and accurately 
than I do. 

You hâve listened with great patience and attention during the 
progress of this trial, and I feel sure that you will impartially dis- 
charge the important duty imposed upon you by the law, and I hope 
that you will corne to a correct conclusion. You must not be satis- 
fied by a mère probability of the truth of the charges in the indict- 
ment, but the évidence must produce in your minds an assurance and 
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certainty of guilt, beyond a reasonable doubt, before you can -prop- 
erly pronounce the défendant guilty. 

NOTE. 

The guilt of the accused must he estahlished heyond a reasonahle doubt. Cornlah y. 
Territory, (Wyo.) 3 Pao. Eep. 793. The rule requiring proof beyond a reasonable doubt 
does not require that the jury be satisfied beyond a reasonable doubt of each separate 
link in the chain of évidence, isolated froni its connection with the other testiniony. 
It is sufflcient, taking the testiniony ail together, if the jury are satisfied beyond a rea- 
sonable doubt that the défendant is guilty. Bressler v. People, (111.) 3 N. E. Rep. 621. 
But in Marion v. State, (Neb.) 20 N. W. Eep. 289, it is questioned whether this rule ap- 
plies to cases where the évidence relied npon to convict is purely circumstantial. See 
Walbridge v. State, (Neb.) 13 N. W. Kep. 209. 

A reasonable doubt does not mean ail doubt. U. S. v. Wright, 16 Fed. Rep. 112. The 
doubt nmst be a substantial, and not an imaginary or spéculative, doubt. U. S. v. Kel- 
1er, 19 Fed. Eep. 633. It niust besuch a doubt as a prudent and reasonable man would 
be likely to act upon in determining important affairs in life, People v. Dewey, (Idaho,) 
6 Pac. Kep. 103; or, as has been said, "such a doubt as a man of ordinary prudence, 
sensibiiity, and décision, in determining an issue of like concern to himself as that be- 
fore the jury to the défendant, would allow to hâve any influence whatever upon him, 
or make him pause or hesitate in arrivingat his détermination," Léonard v. Territory, 
(Wash. T.) 7 Pac. Eep. 872; "such a doubt as would cause a reasonable, prudent, and 
conslderate man to hesitate and pause before acting in the graver and more important 
affairs of life," State v. Pierce, (lowa,) 21 N. W. Eep. 195; and such a doubt as fairly 
and naturallyarises in the mind of the jury after fuUyand carefuUy weighing and con- 
sidering the évidence which has been introduced, viewed in ail the light and circum- 
stances surrounding the case. State v. Stewart, (lowa,) 3 N. W. Eep. 99. And it riiust 
arise frôma candid and impartial considération of ail the évidence in the case. State 
V. Pierce, (lowa,) 21 N. W. Eep. 195. 

A reasonable doubt is defined in People v. Guidici, (N. Y.) 3 N. E. Eep. 493, as " a 
doubt for which some good reason arising from the évidence can be given ; " and in 
Minich v. People, (Colo.) 9 Pac. Eep. 4, as "such a doubt as would cause a reasonable 
man to hesitate and pause." Judge DioK says, in the récent case of U. S. v. Hopkins, 
post, 443, that "the inhérent imperfection of language renders it impossible to define 
m exact and express terms the nature of a reasonable doubt. It arises from a mental 
opération, and exista in the mind when the judgment is not fully satisfied as to the 
truth of a criminal charge, or the occurrence of a particular event, or the existence of 
a thing." . 

A prépondérance of évidence in a criminal case is not necessary to raise a reasonable 
doubt. State v. Porter, (lowa,) 20 N. W. Eep. 168 ; State v. Eed, (lowa,) 4 N. W. Rep. 
831. Neither the prépondérance of évidence, nor the weight of prépondérant évidence, 
is neceasarjf to raise a reasonable doubt. See Walbridge v. State, (Neb.) 13 N. W. Eep. 
209. And it has been said that " clearly proven " does not mean " beyond a reasonable 
doubt." State v. Stewart, (lowa,) 3 N. W. Eep. 99. 

An instruction to the jury directing theni to détermine the question of the fact of 
proof beyond a reasonable doubt, " just as they would détermine any fact in their own 
private affairs," is not sufflcient, Territory v". Lopez, (N. M.) 2 Pac. Rep. 364; and that 
it is error to cnarge that " reasonable doubt " means doubt suggested by or arising ont 
of tb e proof made, and that in considering the évidence, and arri ving at a verdict, ' ' what 
is called "common sensé ' js perhaps the juror's best guide." 

It is not error to refuse tb instruct the jury that if any one of them entertains a rea- 
sonable doubt of the defendant's guilt there must be an acquittai, State v. VVitt, (Kan.) 
8 Pac. Eep. 769 ; but it is error to instruct that " while each juror must be satisfied be- 
yond a reasonable doubt, to authorize a conviction, such reasonable doubt, unless en- 
tertained by ail the jurors, does not warrant an acquittai." Stitz v. State, (Ind.) 4 N". 
E. Eep. 145. 

Eaoli juror is to act upon his own judgment, and if he entertains a reasonable doubt 
is not req uired to surrender his convictions and reiider a verdict nierely because the 
other jurors entertain no such doubt. State v. Hamllton, (lowa,) 11 N. W. Eep. 5. 
Proof is deemed to be beyond a reasonable doubt when the évidence is sufhcientto im- 
press the judgment and understanding of ordinarily prudent men with a conviction on 
which they would act in the most important concerns or affairs of life. Polin v. State, 
(Neb.)16N. W.Eep. 898. 

Where a criminal charge is sought to be proved by circumstantial évidence, the proof 
must not only be direct, State v. Clemons, (lowa,) 1 N. W. Rep. 546, but also consist- 
ent with the guilt of the accused, and inconsistent with any other rational conclusion. 
Walbridge v. State, (Neb.) 13 N. W. Rep. 209 ; People v. I>avis, (Cal.) 1 Pac. Eep, 889. 
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It isnotsufficieiît tliat the oircumstances proved coïncide witli, accouiit for, and there- 
fore reiider probable the hypothesis sought to be establîshed by the prosecution, but 
they must exclude to a moral oertainty every hypothesis except the single one of guilt. 
People V. Davis, (Cal.) 1 Pac. Rep. 889. That testimony not believed does tiot raise a 
reaaonable doubt. Binfield v. State, (Neb.) 19 N. W. Rep. 607. To establish the dé- 
fense of an alibi prépondérance of évidence is ail that is required. Whether a défend- 
ant is entitled to acquittai if the évidence of the alibi is suflicient to raise a reaaonabla 
doubt of his guilt, çuœrc. State v. Reed, (lowa,) 17 N. W. Rep. 150. See State v. Ham- 
ilton. (lowa,) 11 N. W. Rep. 5. It has been held that if there is évidence upon which 
a verdict ofguilty might reasonably he founded, an appellate court will not interfère, 
vfhatever niay be their opinion as to the weight or prépondérance of the évidence. 
Cornish v. Territory, (Wyo.J 3 Pac. Rep. 793. 



United States ». Hopkins. 
(District Court, W. D. Horth Oarolina. November, 1885.) 

1. C'KiMiNAt Law — Passing Coxjnterfeit Monet — What Constitutes Coun- 
TKRPBiT Coin. 

A counterfeit coin is one made in imitation of a genuine coin, it is not nec- 
r.ssary that the reseinblance should he exact in ail respects. The resemblance 
is sumcient if the coins are so far alike that the cbunterfeit coin is calculated 
to deceive a person exercising ordinary caution and observation in the trans- 
actions of business, although the counterfeit would not deceive a person who 
was expert or has particular expérience in such matters. 

3. S AME — Oedinabt Caution. 

Ordinary caution is such caution as is ordinarily exercisod by prudent men 
in the particular transactions in which they are engagea. 

;>. Same— Intbnt. 

The counterfeit coin must be passed with the intent to deceive before a de- 
fendant can be convicted of the crime charged. The mers act of passing a 
counterfeit coin on one occasion is not of itself évidence of a purpose to de- 
ceive; but the manner in vfhich it vvas done and the attendant circumstances 
are to be taken into considération. 

Indictment for Passing Counterfeit Money. 

H. C. Jones, U. S. Dist. Atty., for the United States. 

F. C. Fisher, for défendant. 

DicK, J., {char g Ing jury.) Before the counsel proceeded to addresa 
you upon matters of fact, I required them to présent to the court 
their views upon the questions of law involved in this case. The 
counsel for the défense insisted that the défendant could not be prop- 
erly convicted on the first count, as the coin alleged to hâve been 
passed to the witness Shelton was so imperfectly executed as not to 
be calculated to deceive a person exercising ordinary caution and ob- 
servation. The rule of law upon this subject has often been stated 
by text writers, and also by judges in the trials of similar cases. A 
counterfeit coin is one made in imitation of some genuine coin. It 
is not neeessary that the resemblance should be exact in ail respects. 
The resemblance is sufficient if the coins are so far alike that the 
counterfeit coin is calculated to deceive a person exercising ordinary 
caution and observation in the usual transactions of business, though 
the counterfeit would not deceive a person who was expert or bas 
particular expérience in such matters. This rule has been more fuUy 
applied in cases of written or printed instruments which are useù in 
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ordinary business transactions, as prudent men are presumed to ex- 
ercise reasonable caution in accepting instruments which are évi- 
dences of contracts and obligations. Tiierule is also usually strietly 
observed in cases where a défendant is charged with making or having 
in possession counterfeit coins, with a fraudulent intent of passing the 
Bame, as suoh fraudulent intent, in some degree, arisesfrom the care 
and skill with which such coins are manufactured. We know, from 
the gênerai expérience of mankind, that more caution and observa- 
tion are usually exercised in receiving valuable gold coin than in re- 
ceiving silver coins of small value. 

Coins are manufactured under the authority of the gênerai govern- 
ment, and are designed to be a médium of exchange and a standard 
of value for the use of people in trade and other business transac- 
tions, and are intended for circulation both in the night and day time, 
among the rich and the poor, the expert and the ignorant The ques- 
tions as to what is a sufficient similitude to deceive, and what is "or- 
dinary caution in receiving money, must in every trial be determined 
by a jury, who in their investigations should consider the circum- 
stances attending the partieular transaction involved. Ordinary 
caution is such caution as is usually exercised by prudent men in 
the partieular transactions in which they are engaged. More care- 
ful observation is expected of an expert banker, who, in regular 
hours, daily receives money at bis counter, than of a railroad agent, 
who, in the hurry of business, in the day and night, sells tickets ai 
his window to eager and impatient travelers. 

The highly pénal laws in regard to the passing of counterfeit money 
were designed to secure against fraud and déception, net only ex- 
P;erienced and cautioua traders, but also poor and ignorant persous 
who seldom handle money, and hâve acquired no skill in detecting 
spurious coin. Statutes intended to remedy some existing mischief 
should be so construed and enforced as to render the remedy effectuai, 
unless such construction and enforcement violate some fundamental 
principle of law. Genuine silver half dollars coined in the mint of 
the United States hâve certain well-known characteristics. They 
are round, and hâve graining on the edges. They are of uniform 
size, thickness, and weight ; bave the color and luster of silver, which, 
whendim, may be brightened by rubbing; and they are stamped on 
both sides with the devices prescribed by law. The counterfeit half 
dollar introduced in évidence, which the défendant passed to Shel- 
ton, bas ail the characteristio appearances of a genuine silver coin; 
but the métal is lead or pewter, and the devices are imperfectly exe- 
"uted. You will consider the circumstanees under which the coin 
was received by Shelton in determining the question of ordinary 
caution. . 

It appears in évidence that the défendant, on a certain occasion, 
was in company with several young men, and he olïered to treat the 
crowd to 15 cents' worth of apples if some one would give him change 
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for a half dollar. The défendant at tlie time had the coin between 
his hands concealed from view and was rubbing it. The witness 
Shelton furnisbed the change, and the défendant dropped the coun- 
terfeit coin into the open purse of Shelton. There was no other coin 
of that dénomination in the purse, and the witness did not discover 
that the coin ^as spurious for a day or two afterwards. The witness 
was actually deceived, and from the testimony you may well conclude 
that the coin has such a resemblance to a genuine coin as to be cal- 
culated to deceive the taker exercising the observation that would 
usually be made under the circumstances of the transaction. 

The next question which you hâve to consider is whether the de- 
fendant passed the counterfeit coin to Shelton with a knowledge that 
the same was spurious, as such knowledge is necessary to show a 
fraudulent intent. The counsel for the défense stated correctly a 
rule of évidence in saying that a single act of passing counterfeit 
money gives rise to no presumption of a fraudulent intent, and he in- 
sisted that the jury should not consider the transaction alleged in the 
second count of the indictment, as the witness Brown did not suffi- 
ciently identify the défendant as the person who passed him the spu- 
rious coin. If you are not fully satisfied that the défendant is the 
person who passed the counterfeit coin referred to in the second 
count, you must not allow that transaction to influence your judg- 
ment. The mère àct of passing counterfeit coin on one occasion is 
not of itself évidence of a purpose to deceive, but you can consider 
the manner in which the act was done and other attending circum- 
stances as presented by the évidence. I will not recapitulate the évi- 
dence in relation to the conduet of the défendant in passing the coin, 
and his subséquent efforts to redeem the same. I feel sure that you 
are familiar with ail the facts a,nd circumstances of the transaction, 
as you hâve listened attentively to the testimony, and your recollec- 
tions and judgments bave been enlightened by the fuU and able ar- 
gument of counsel. You must be satisfied of the defendant's guilt 
beyond a reasonable doubt before you return a verdict of guilty, as the 
prosecution must fully rebut the presumption of innocence which the 
law throws over the défendant, before a conviction can be properly 
obtained, 

The counsel for the défense referred to several high authorities, 
and discussed at length the légal rule as to the nature of a reason- 
able doubt. Judges hâve sometimes attempted to define the doctrine 
with completeness and précision, and hâve always failed. The in- 
hérent imperfection of language renders it impossible to define in ex- 
act express terms the nature of a reasonable doubt. It arises from 
a mental opération, and exists in the mind when the judgment is not 
fully satisfied as to the truth of a criminal charge, or the occurrence 
of a particular event, or the existence of a thing. It is a matter that 
must be determined by a jury, acting under the obligations of their 
oaths and their sensé of right and duty. 
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In the second count the défendant ia charged with passing a coimter- 
feit half dollar to the witness Brown. The évidence shows that some 
person, in the night-time, passed a counterfeit half dollar to Brown 
at the door of a store-house in Waynesville. The negotiation for the 
sale of a watch, which induced the payment of the spurious coin, took 
place in the store-house, which was dimly lighted, The person who 
purchased the watch requested Brown to step ont of the door, and the 
payment was made in the darkness. Brown told the purchaser that 
he was afraid the money was counterfeit, and when he went back into 
the store-house to examine the coin, the purchaser walked away rap- 
idly. It is conceded that the person who passed the coin to Brown 
did 80 with a fraudulent intent. Brown was not acquainted with the 
défendant at the time of the trade for the watch, but said in his tes- 
timony that, according to his best recollection and judgment, he is the 
man who passed the counterfeit coin at the door of the store-house in 
Waynesville. When the witness was asked to describe the man who 
defrauded him, he said, in substance, that the man was of médium 
height, wore an overcoat, and had Burnside whiskers. This is a rather 
indefinite description, and, of itself, would not be sufficient to iden- 
tify the défendant. There ia évidence that, at the time the défend- 
ant passed counterfeit coin to the witness Shelton, he had Burnside 
whiskers. The coin passed to Shelton and the coin passed to Brown 
hâve certain peculiarities in the devices which show that they were 
manufaotured in the same mould. The knowledge of the witness as 
to the identity of the défendant is not to be measured by his power 
of description. No one can fuUy explain how and why he knows a 
person whom he has seen upon a former occasion, unless such person 
bas some marked peculiarity. We see a person, and an impres- 
sion is made on the memory, more or less distinct, according to cir- 
cumstances, which enables ua to recognize such person when we meet 
him again; but in such matters we are liable to mistake. The wit- 
ness was engaged in a business transaction with the person in the 
store-house, and, upon seeing the défendant in court, he saya that, ac- 
cording to his best impression and belief, the défendant is the man 
who passed him the counterfeit half dollar produced in évidence. Be- 
lief as to the identity of a person formed by one observation falls 
short of a more complète knowledge acquiredby fréquent association; 
but it is some évidence on the question. The belief of the witness aa 
to the identity of the défendant should be considered by you, in con- 
nfcction with ail attendant circumstances, and with other coïncident 
évidence. 

If you are satisfied beyond a reasonable doubt that the défendant ia 
the person who passed the counterfeit half dollar to Brown, aa charged 
in the second count of the indictment, you should returu a verdict of 
gnilty. 
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Phippb V. YoST.* 
(Oà-euit Court, 8. D. New YorTt. 1886.) 

1. Patents for Inventions— Change op Location op Parts. 

Where an élément of a claim performs no other or différent functîon în a 
new combination than it has performed in other combinations, there is no in- 
vention in merely changing its location in the new combination to adapt it to 
a modification of f orm of one of the other éléments. 

2. Samb — Phipps' Patent — Reissub No. 0,690 — Typb-Wbitbrs. 

The sixth and eighth claims of this patent, for the combination, in a type- 
writer, of key-levers, provided with keys at a point between the fulcrum and 
the point of attachment to the type-levers, and a shield for covering the piv- 
oted ends of the key -lever, are void for want of patentable novelty. 

3. Same. 

The seventh claim of this patent must be limited to the peculiar form of 
type-levers described in the first claim; and, in view of the prior state of the 
art, the patentée is not entitled to invoke the doctrine of équivalents. 

This was a bill for an injunction to restrain infringement of com- 
plainant's patent, reiesue No. 9,690, dated May 3, 1881, for an im- 
provement in type-writers, the original patent being No. 229,458, of 
June 29, 1880. There was a prayer for damages, and for an aecount 
of profits. Infringement was alleged of the fourth, sixth, seventh, 
and eighth claims of the reissue patent sued on. The fourth claim 
of the patent covered spécifie spacing mechanism for type-writers, 
and the court decided that it was not infringed by defendant's cali- 
graph. The sixth and eighth claims of the reissue covered' a com- 
bination, in a type-writer, of key-levers, provided with buttons or keys 
for the fingers of the operator, and a hand-rest or shield, extending 
from the pivoted ends of the key-levers, in claim 6, up to a hinged 
frame or spacing mechanism, and, in claim 8, to a point in advance 
of the pivotai point of the key. The key-levers were of the third 
order of levers; their front ends being pivoted adjacent to the oper- 
ator, and having buttons or keys, marked with the varions char- 
acters, intermediate their pivoted ends and the point of attachment 
to the type-levers. Levers of this kind were oid in type-writers, and 
ahields for covering up the exposed ends of type-writer levers were 
old; but patentée was the first to combine such shields with levers 
of the third order in type-writers. The spécification stated that thia 
shield was useful as a hand-rest, and it was so designated in the 
sixth claim; but it was called a shield in the eighth claim, and the 
testimony showed, and the court found, that this shield was not use- 
ful as a hand-rest, and that it could not be used while the key-levers 
were being used. The seventh claim was for a combination of key- 
levers, provided with keys located upon said levers between their 
pivoted ends and the point of connection to the type-levers, and type- 
levers provided with types at their striking ends. A peculiar form 

1 Reported by Charles C. Linthicum, Eaq., of the Chicago bar. 
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of type-lever was desoribed in the patent, and claimed in its first 
claim ; but the seventh claim was not limited to this peculiar con- 
struction of type-lever. The combination of éléments in this claim 
was shown by the prior art, but the peculiar form of type-lever was 
new. Défendant used the combination of éléments described in this 
claim, but did not use complainant's peculiar form of type-lever. 

Worth Osgood, for complainant. 

H. D. Donnelly, for défendant. 

Wallacb, J. Infringement is alleged of the fourth, sixth, seventh, 
and eighth claims of the reissued letters patent No. 9,690, granted 
to the complainant, and bearing date May 3, 1881. It is unecessary 
to recapitulate the reasons, stated orally upon the hearing of the 
cause, for the conclusion that the défendant does not infringe the 
fourth claim of the patent. 

It must be held that the inventions specified in the sixth and 
eighth claims are destitute of patentable novelty. Each of thèse 
claims is for a combination, in a type-writer, of key-levers, provided 
with buttons or keys for the fingers of the operator, and a hand-rest 
or shield extending from the pivoted end of the key-levers, in claim 
6, up to a hinged frame or spacing mechanism, and, in claim 8, to a 
point in advance of the pivotai point of the levers. The key-levers 
belong to the third order of levers, and consequently the éléments of 
the claim had not been brought together previously in any type-writer 
as they are in the machine of the patent. The only useful function 
of the hand-rest is to^ protect the key-levers from exposure, by cover- 
ing them up. The cover is necessarily located between the pivoted 
ends of the levers and the finger-keys, because there are no other ex- 
posed parts of the levers which can be covered up. Although this 
cover is termed a "hand-rest" in the sixth claim, it is nothing but a 
shield or cover, and is |termed a "shield" in the eighth claim. It 
performs no ofSce conjointly with the key-levers, and their action in 
the machine is wholly independent of any assistance from the cover 
or sbieid. It is not useful as a rest for the hand of the operator 
when working the machine, because the keys cannot be efSciently 
manipulated were the operator to rest his hand upon the cover; nor 
is it useful to protect the key-levers themselves from the hand of the 
operator, because the operator oould not rest his hands upon the key- 
levers while at work. The old form of Eemington type-writer had 
the cover or shield located so as to protect the expoaed ends of the 
key-lever. As the key-levers in that machine were levers of the sec- 
ond order, and not of the third, as hère, they were not exposed be- 
tween the operator and the keys. The patentée merely changed the 
location of the cover or shield to meet the différent points of expos- 
ure, which, when levers of the third order are employed, is between 
the operator and the keys. There was no patentable novelty in ag- 
gregating together the cover or shield and the levers of the third 
order. 
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The invention specified in the seventh claim consista of a combi- 
uation, in a type-writer, of key-levers and type-levers. By the ex- 
press terms of the claim the key-levers are such as are provided with 
keys located upon the levers at a point between the fulcrum and the 
point of attachment to the type-levers. They are key-levers of the 
third order of levers, the fi.nger-keys being located between the pivoted 
ends of the levers and the type-levers. Thus the finger-keys are lo- 
cated between the fulcrum, near the operator, and the letter-forming 
devices. The type-levers of the claim are not described in it by terms 
as of any particular form or class; but a type-lever of a peculiar 
form is made the subject of a spécifie claim in the first claim of the 
patent. Unless the claim is limited, however, to one in which the 
peculiar type-lever of the first claim is an élément, the invention 
specified in the seventh claim is broader than the real invention of 
thé patentée. The patents to Morgan, No. 173,658, and to Miller, 
No. 108,044, show — one in a type-writer, and the other in a type- 
setter — key-levers of the third order combined with type-levers or 
letter-forming devices with finger-keys upon the key-levers located 
between the fulcrum and the point of attachment to the type-levers. 
Type-writers with key-levers of the second order, having finger-keys, 
and combined with type-levers of various descriptions, were old at 
the time of the patentee's invention. What the patentée did that was 
new was to combine the key-levers of the third order, provided with 
finger-keys located between the fulcrum and the type-levers, such as 
are shown in the patents of Miller and of Morgan, with the peculiar 
type-levers of the first claim of bis patent. Other wise ail that he did 
was to combine the key-levers of one class of type-writers with the 
type-levers of another class, without imparting any new function to 
either of the parts separately, or accomplishing any new resuit by 
their conjoint action. The proofs show very satisfactorily that whèn 
key-levers like those of the patent are substituted in the Eemington 
machine for the key-levers of the second order employed in that ma- 
chine no improved resuit is effected. The Eemington machine is 
fully as efficient and as convenient in use as is the machine of the 
patent. 

If the scope of the seventh claim is limited, as it must be, to the 
boundaries of the patentee's invention, the défendant does not in- 
fringe, as his type-levers are not the type-levers of the claim; and, 
in view of the prier state of the art, there is no room to apply the 
doctrine of équivalents. 

The bill is dismissed, with costs. 
v.26F.no.6— 29 
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Tbavebs V. Beyeb and others,* 

{Circuit Court, N. D. New Ywrk. January 28, 1886.) 
Patents roB Inventions— Making and Sblung Sbparatb MATBRiAiiS oi- Pat- 

BNTBD COMBINATION. 

Where défendants made, and sold to dealers in the completed article, one 
of the parts of a patented combination which was of no practical utility or 
value except for the spécial piirpose of the patentée, and which, of neces- 
sity, and to the knowledge of défendants, was to be used for the purpose of 
infringing the patent, hdd, that they were intentional promoters of the ulti- 
mate act of infringement, and theref ore answerable as infringera. 

In Equity. 

Antonio Kiiauth, for complainant. 

Ward é Cameron, for défendants. 

Wallaob, J. The only question not decided at the hearing of thia 
cau6e was whether the défendants infringe the second claim of the 
complainant's patent, by manufaoturing and selling the diatending 
hammock blocks which are mentioned in the claim. The claim is as 
folio ws : .. 

" (2) The combination of a hammock, A, having suspension ropes, f, f, with 
détachable distending blocks, g, g, which are notched at their lower edge to 
space said ropes, f, f, substantially as specifled." 

The détachable notched distending blocks are the essence of the 
invention specified in this claim. They are designed to keep the 
hamîmock properly distended when in use, at the option of the user, 
and to be readily removable for convenience wheh the hammock i3 
not in use, or when the user desires to dispense with them. The 
blpcks are of no practical utility or value except for the spécial pur- 
pose of the patentée. The défendants do not make or sell ham- 
mocks, but they are manufacturers of the blocks described in the 
spécification, and sell them to dealers in hammocks, who sell them 
with or without the hammocks, at the option of the purchasers. 

The défendants rely upon the well-settled rule, of common applica- 
tion, that the making and selling of the separate materials of a pat- 
ented combination is not an infringement of the rigbts of the inventer. 
The claim might readily hâve been so expressed as to preclude any 
doubt of its sufficiency to protect the patentée, and it is to be regretted 
that it was not more carefuUy framed. Nevertheless, upon the au- 
thority of Wallace v. Holmes, 9 Blatchf. 65, (foUowed in Richardson 
V. Noyés, 10 0. G. 501, and Bowker v. Doives, 15 0, G. 510, the de- 
fendants cannot escape liability for infringement. They are making 
and putting upon the market an article which, of neceasity, to their 
knowledge, is to be used for the purpose of infringing the complain- 
ant's patent. They thereby concert with those to whom they sell the 

' Keported by Charles C. Linthicum, Esq., of the Chicago bar. 
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bloeks to invade the eomplaihant's rights. They are intentional pro- 
moters of the ultimate act of infringement. 
A decree is ordered for the complainant. 



Celluloïd Manuf'g Co. and another v. Towbb.' 
{Circuit Court, B. Massachusetts. September 30, 1885.) 

1. Patents fob Intentions— Priok Décision, how Fab a Pbbcedent. 

In an earlier case under this patent {Celluloïd Manufg Oo. v. Pratt, 21 Fed. 
Rep. 313) the question of patentabllity was raised by the pleadings and évi- 
dence, ànd considered by the court, but no stress was laid on that défense 
in the argument. Held, that this f act deprived the décision of ail weight as a 
précèdent in a case where the question of patentable novelty was raised and 
argued. 

2. Samb. 

No décision can amount to a précèdent unless made after fuU argument. 

8. Samb — Invention. 

The use of an old material in an old vray, to accomplish an old resuit, is not 
invention. 

4. Samb — Particttlab Patent. 

Letters patent No. 210,780, of December 10, 1878, to Celluloïd Manufactur- 
ing Company, for improvement in piano keys, are void for want of patent- 
able novelty. 

In Equity. 

Frédéric H. Betts, for complainants. 

E. M. Felt, H. M. lîuggles, and B. P. Thurston, for respondent. 

Heard by Colt and Cabpenter, JJ. 

Caepbnter, J. This is a bill to restrain infringement of letters 
patent No. 210,780, and dated December 10, 1878, granted to the 
complainant as assignée of John.W. Hyatt, for an improvement iu 
piano keys. The claims of the patent are as follows : 

"(1) As a new article of manufacture, a blank key-board covered with a 
continuous strip or roll of plastic composition, substantially as specifled. (2) 
The within-described process of forming piano or analogous keys, which con- 
sists in covering a key-blank with a strip of plastic material, and then cutting 
out eaeh keyfrom the coated blank, substantially as specifled." 

The évidence shows that in the manufacture of a key-board for a 
piano-forte, or other musical instrument, the first step is to form a 
strip of wood of the size of the whole key-board, and with the groove 
and mortises which are required for each key. The front edge of this 
8trip of wood, and that part of the top thereof which will appear in 
aight when the piano is completed, are then covered or veneered with 
ivory, celluloïd, wood, or other suitable substauoe; the veneer is fin- 

' Reported by Charles C. Linthicum, Eaq., of the Chicago bar. 
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ished or polished; and the key-board is then sawn transversely înto 
separate keys. 

The respondent dénies infringement on two grounds : In the first 
place, he contends that the claim of the patent is for a key-board of 
whieh the top and front are covered with a single continuous strip of 
plastic material, whereas the key-board made by the respondent is 
veneered with one strip for the front, and with a separate strip for 
the top. In the second place, he contends that the claim of the patent 
is for one continuous strip of veneer, extending froni one end to the 
other of the key-board, whereas the key-board made by the respond- 
ent is covered on the top with two and sometimes three sheets of cel- 
luloïd. 

This patent wàs the subject of theoontroversyin Celluloïd Mamf g 
Co. V. Pratt, 21 Ped. Eep. 313. In that case the respondents did 
not deny the patentability of the invention, but denied infringement 
on the same grounds which are hère urged, and under a similar state 
of proof. We do not think it necessary to say more on the question 
of infringement than that we adopt the conclusions of Judge Ship- 
MAN as announced in that case, and hold that the respondent hère 
infringes the complainants' patent. 

In this case, however, the respondent dénies that the patent shows 
any patentable invention. The complainants reply that this question 
waa raised by the pleadings and évidence in the case above cited, and 
was therein decided in favor of the complainants, and that the décis- 
ion in that case should be taken hère as a governing précèdent. We 
cannot agrée with this view, Undoubtedly the judgment in that case 
concludes the parties thereto on the question of patentability, although 
no stress was laid on the question by the eounsel for the respondents 
in the argument. But the fact that the question of patentability was 
not argued, deprives the décision of ail weight as a précèdent in this 
case, where the question is raised and argued. No décision, as it 
seems to us, can amount to a précèdent unless made after full argu- 
ment. We therefore hâve proceeded to consider the défense of want 
of patentability. 

The évidence shows that long prior to the alleged invention blank 
key-boards had been covered with continuous sheets of veneer cover- 
ing several keys. Without detailing other examples, it is sufQcient 
to refer to the fact that Steinway & Sons, of New York, before the 
year 1860, made and sold two piano-fortes, the key-boards of which 
were made in the f oUowing manner, as described by the witness Will- 
iam Steinway: 

He covered the front portion of two grand piano key-boards with one con- 
tinuous broad sheet of ivory, without any joint whatever in said sheets, ex- 
tending the whole length of the width of the key-board, and said sheets being 
of the width of that portion of said key-boards in sight in the flnished piano, — 
about seven inches. * * * l saw both key-boards; the ivory polished 
ready to be sawed up; both sheets of ivory glued on and in position. After 
being sawed up into keys, said two key-boaids each went into a grand piano. 
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became part of sueh piano-forte, and the instruments containing said key- 
boards, after being publicly exhibited in Steinway & Sons' warerooms, No. 
82 and 84 Walker street, New York, for several months, by myself, were sold 
and delivered to purchasers. 

The évidence shows that no difficulty was encountered in the manu- 
taeture of thèse key-boards, and that they were well adapted to 
the required use. It also appears in évidence that the use of cellu- 
loïd and similar substances for covering key-boards was known, and 
had been described in letters patent No. 174,001, granted February 
22, 1876, to Ulysses Pratt. The history of the alleged invention may 
be briefly stated as follows. The inventer knew, from his knowledge 
of the state of the art, that key-boards might be covered or veneered 
in either of two ways; that is to say, either by covering that part of 
the key-board which was to form each key, with a separate pièce of 
veneer, or by covering the whole key-board, or that part thereof in- 
tended to form two or more keys, with a continuons sheet of the cov- 
ering material. He also knew that plastic material, particularly cel- 
luloid aiid similar substances, might be used for such covering. He 
also knew that the usual method of covering was to use one or more 
separate pièces of the veneer for each key. But he observed that 
when this method was used with celluloïd, there was a difficulty in 
the manufacture. This difficulty, and the deviee by which it was 
avoided, are described by the inventor as follows. 

"One difficulty was tliat in applying the cernent, which contained asolvent 
of the celluloïd, to the surface of the vvood, and also of the strip of celluloïd, 
the celluloïd in a short time would absorb a large part of the solvent, which 
would slightly swell the strip, and which, in the course of a week or two, 
wonld again shrink and would form a slightly concave surface, both of the 
celluloïd covering and the upper surface of the wooden key. It would also, 
in many cases, leave too little width of the key, and raake the keys too far 
apart, injuring the appearance greatly, ïhe same shrinkage,or rather tend- 
ency to siirinkage, occurs in the whole sheet which covers the key-board, but 
the séries of short curves which occurs by the use of the single strip is pre- 
vented in the case of the whole sheet, as the key-board is suiflciently strong 
to resist the shrinkage of the continuons sheet, and the wavy appearance is 
thus obviated." 

The invention claimed by the patent seems to us to be nothing 
more than the use of an old material, in an old way, to accomplish 
an old resuit. The expérience of the trade had shown that it was dif- 
ficult to obtain sheets of ivory of uniform quality, and of the size re- 
quisite to cover the whole key-board, and therefore, in covering with 
ivory, the better method was to cover each key by a separate strip of 
that material. The inventor observed that narrow strips of celluloïd 
were likely to warp, and therefore he adopted the other well-known 
method, which consisted in using a continuons strip. We see hère 
no patentable invention. 

It has been strenuously argued, onbehalf of the complainants, that 
this patent ought to be sustained, on the ground that the use of tha 
new material is patentable, because a new resuit is thereby obtained. 



454 KEDERAL REPORTER. 

The doctrine hère invoked is stated by the suprême court in the fol- 
lowing language : 

"If such a substitution involves a new mode of construction, or develops 
new uses and properties of the article formed, it may amount to invention." 
Smith y. Qoodyear Dental Vulcanite Co„ 93 U. S. 486. 

We do net think the doctrine applies to thia case. The mode of 
construction adopted by the inventer is not new, and we find no év- 
idence in the case to show that the article produced by him bas any 
new uses or properties. Certainly it bas no new uses, since both 
his product and that formerly made are used for the same purpose. 
Nor does it appear that they do not serve that purpose equally well. In 
fact, the évidence shows that keys covered with ivory are superior in 
appearance to those made by the patented method, and that the only 
advantage arising from the use of ceîluloid, however applied, is in 
cheapness of production. We therefore conclude that the patent dis- 
closes no patentable invention, and the bill ought to be dismissed. 



GoRRELL V. Dickson and another. 

(Circuit Court, TT. D. Pennsylvania. February 1, 1886.) 

1. Patents fob Inventions— Cbbditorb' Bili. to Subject Patent to Patment 

OP JUDGMENT of StATB COUET. 

A creditors' bill between citizens of différent states will lie in a United 
States circuit court to subject a patent-right to the payment of a judgment 
recovered in a state court in the same judicial district, even though it might 
be that such relief would not be afforded by the courts of the state for lack 
of chancery power. 
3. Same — Fraudulent Assignment ov Patent. 

Relief upon such bill is not precluded by the préviens f raudulent transf er 
of the patent-right by the judçment debtor, — the original défendant, — the 
transférée having been brought m and made a co-defendant. 
8. Same — Featid on Creditors. 

Upon the proofs in this case, held, that the transfer of the patent-right was 
in fraud of creditors, and void as against the plaintifE. 

In Equity. 

Henry A. Davis, for complainant. 

John H. Stevenson, for défendants. 

AcHESON, J. This is a bill in equity to subject a patent-rîght to 
the payment of the plaintiff's judgment debt, agreeably to the décis- 
ion in Ager v. Murray, 105 U. S. 126. The original défendant was 
the judgment debtor and patentée, Henry Dickson, who, having an- 
swered that before suit brought he had assigned the patent to Susanna 
K. Dickson, (his daughter,) she was made a party défendant. The 
citizenship of the parties and the amount in demand being such as 
to give the court jurisdiction, the objection based on the fact that the 
judgment was obtained in a state court sitting within this judicial dis- 
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trict is without force. Clearly, a creditors' bill between citizens of 
différent states will lie in the United States circuit court to subject to 
the satisfaction of a judgment recovered in a state court assets which 
cannot be reached by process at law. Putnam v. New Albany, 4 Biss. 
365. If it be true, as suggested, that the relief sought would not be 
afforded by the courts of this state, it must be simply for lack of chan- 
cery power, and hence the ruiing in Ewing v. St. Louis, 5 Wall. 413, 
bas no application hère. Indeed, the inability of the state court to 
grant the needed relief would be a prevailing reason for the exercise 
of the ample cbancery powers of this court. Nor is relief in thisform 
precluded by the transfer of the patent-right, if, as is claimed, such 
transfer was in fraud of creditors, and void as against the plaintiff. 
Gillett V. Baie, 86 N. Y. 87. Whether sucb was the character of the 
transfer is the only disputed question of fact in the case. 

The plaintiff obtained his juâgment against Henry Dickson on March 
10, 1882. He issued &fi.fa., and levied upon a large quantity of 
Personal property, ail of which, however, was claimed by the wife and 
certain of the children of Dickson, and the writ was stayed, Subse- 
quently, and before this bill was filed, the plaintiff caused an alias 
writ otfi.fa. to issue, to which there was a return of mdla bona. The 
insolvency of Dickson at the date of the assignment of the patent- 
right in question is established. He failed in the brick-making busi- 
ness several years ago. For some time he has been employed as gên- 
erai manager for his wife in the same business. The patent-right is for 
an apparatus for drying green brick. The letters patent were issued 
to Dickson, December 18, 1883. The invention seems to hâve con- 
sidérable value. A single yard-right was sold by Dickson for from 
$300 to $350. When asked on the witness stand what he would hâve 
considered the patent worth at the time of the assignment thereof to 
his daughter if he had been selling to an outside party, he answered : 

"I would hâve sold itfor $5,000 at that time. I don't know what it was 
worth. Some days I might hâve sold it for $1,000; some days I would not." 

And in the course of his examination he admitted that he would 
not bave sold it to a étranger for the same price at which he sold it 
to his daughter. The assignment to her is of the entire patent, (save 
a solitary township,) and bears date October 2, 1884, the recited 
considération being "one dollar and valuable exchanges," In her 
answer, Susanna K. Dickson states that the considération for the 
assignment consisted of "valuable service" she had rendered her 
father, and money loaned him; but in her testimony she says the sole 
considération was the money loaned to him; that at various times 
during the previous five years she loaned him small sums of money, 
and that at the date of the assignment he owed her on account of 
thèse loans " as much as $200." She testifies thus : 

"There was no understanding at the time the patent was assigned to me 
that it was to be infuU of ail he owed me. We had no understanding as to 
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how much of the debt it was to extinguish. I consider $150 of the debt ex- 
tinguished." 

The father gives a similar account of his daughter's loans to him, 
and states that his indebtedness was the considération of the sale to 
her. He testifies : 

"ïhis sale was made to my daughter at my suggestion. I proposed it flrst. 
She had not been urging me to pay the monoy, or threatening to sue me." 

He further says that he has had no arrangement with her about 
selling rights or managing the patent. He used the patent in hia 
wife's business before the assignment, and he has since continued so 
to use it in her business, without paying royalty to his daughter. 

Such is a summary of the évidence. What is the natural infer- 
ence to be drawn f rom the facts shown ? It seems to me the only 
admissible conclusion is that the purpose of the transfer from the 
father to the daughter was to withdraw this patent-right from the 
reach of the creditors of the former. AU the circumstances évince 
such fraudulent intent. Aside from everything else, the alleged 
considération for the assignment was so grossly inadéquate that it 
cannot stand as against a then existing créditer. 

It may possibly be that in this affair the daughter was but a pas- 
sive instrument in her father's hands; but, while this might be the 
judgment of extrême charity, good morals and sound law forbid that 
she shall profit by the transaction, as against the plaintiff. It may 
be added that it is not claimed, and under the proofs could not well 
be pretended, that the transfer of the patent was by way of mère se- 
curity for the daughter's alleged loans. 

Let a deoree be drawn in favor of the plaintifE. 



The Citï of Atlanta.* 

The D. J. Foley. 

(District Court, S. D. Nm York. January 38, 1886.) 

1. Collision— Two Stbambks — Fog-Whistlb— Ebbob in Locating Diebotion'— 
Failtibb to Stop and Revbese. 

Two steamers, the F. and the A., approaching each other about head on, in 
the night and fog, flrst heard each other's whistles when about half a mile 
apart, but mistook their direction; the F. locating the A.'s whistle about four 
points on her starboard bow, the A. estimating the whistle of the F. to corne 
from some one or two points on her port bow. The A. ported, shortly after- 
wards stopped, and, on seeing the lights of the F., reversed full speed. The F. 
starboarded, and when she saw the Iights of the A. increased her speed to cross 
the bows of the latter. A collision ïollowed, the bow of the A. striking the 
starboard quarter of the F. IMà that, while error in locating the sound of a 
whistle in a fog is not in itself a f ault, nor is it a f ault to steer away from the 

' Keported by Eav/ard G. Benedict, Esq., of the fTew York bar. 
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apparent direction of the sound, provided tliis is aceompanied by the order to 
stop and reverse, if near, {Tlie Lepanio, 21 Fed. Rep. 651,) in tnis caae both 
vesseîs were in fault for not backing as soon as the repeated exclianges of 
•wbistles sliowed that they were approaching each other. 
a. Bamb— Dbparture pbom Rulb— Ribk— Rulb 18. 

A steamer tbat fails to stop and reverse, as requiredby article 18 oftberules 
of navigation, wtien risk of collision is obvions, takes on herself the rlsk of 
the departure from the rule. 

8. SaMB— FOO — MODBBATB SpBBD— NlSB KJNOTS — ARTICLE 13, RlTLES OP NAVI- 
GATION. 

Moderato speed means reduced speed. Therefore, where the steamer A., 
whose full speed was nine knots, was moving at that rate in a fog, through 
which lights could be seen about a quarter of a mile only, and came in collis- 
ion, Jield, that she was sailing in violation of article 13 of the raies of naviga- 
tion, and her speed was a fault that contributed to the collision. 

In Admiralty. 

Benedict, Taft é Benedict, for the City ol Atlanta. 

Parrish d Pendleton, for the D. J. Foley. 

Brown, J. The above cross-libels were filed by the owners of the 
steam-propellers City of Atlanta and D. J. Foley, to recover their re- 
spective damages arising from a collision, about 50 miles off the Vir- 
ginia coast, at about 2:40 a. m., on the twenty-ninth of March, 1885. 
The stem of the City of Atlanta struck the starboard quarter of the 
Foley at an angle of from two to three points, about 35 feet from the 
stern, breaking in a hole about 15 inches deep. Two other slight 
blows were given afterwards, which broke the rail at two points nearer 
the stern. 

The City of Atlanta was 260 feet long, and of about 1,680 tons bur- 
den, bound from Charleston to New York. The Foley was 155 feet 
long, 541 tons burden, and bound from Philadelphia to Jamaica. At 
the time of the collision a fog was prevailing, but not dense. The 
chief ofScers of both steamers agrée that they saw each other's white 
lights when from 500 to 600 yards apart, and almost immediately 
afterwards saw each other's colored lights also. The wind was light, 
from the S. S. W., and the sea smooth. Shortly prier to the collis- 
ion the Foley was making her course due S. Her full speed in a 
smooth sea was from eight to nine knots. At 11 p. m. the weather 
had begun to grow thick with fog. It occasionally lifted. At 2 a. m. 
one could see lights from five to six miles. When the fog came on, 
the steam pressure had been slackened so as to give, instead of 68 or 
70 révolutions per minute, her full speed, only about from 50 to 55 
révolutions, which the captain testifies gave her from five to six knots ; 
but the proportion of révolutions stated would make about six and one- 
third knots. Aceording to the Foley's witnesses, while she was going 
at this speed due S., the first ofScer being in charge of the navigation, 
and blowing regular blasts of the fog-horn about one minute apart, 
the fog-horn of the City of Atlanta was heard upon the starboard 
bow. It was answered by a long whistle from the Foley, and her 
helm was put hard to starboard. Other whistles were given and 
heard, the City of Atlanta being judged to be about four points off the 
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starboard bow. The Foley's wheel was kept hard a-etarboard until 
she had veered six points to E. S. E., when her wheel was steadied. 
At that time the white light and the red light of the City of Atlanta 
first came into view, bearing nearly abeam, and estimated to be from 
500 to 600 yards distant. The master of the Foley then rang a jin- 
gle bell, and the engine was put full speed ahead. The helm, waa 
kept steady until she was struck by the stem of the City of Atlanta 
on her starboard quarter, as above stated. At that time the Foley 
was heading E. by S. 

The average full speed of the City of Atlanta was nine knots. Up 
to the time when the fog-horn of the Foley was heard, she had not 
materially slackened her speed on acoount of the fog. Her course 
was N. by E. She was sounding her fog signal at regular intervais, as 
required, and heard one blast from the Foley, estimated to be two or 
three points on the port bow. She answered with one signal and ported. 
Another whistle was soon heard from the Foley, when the helm was 
put hard a-port, and the engines stopped. The white light and the 
green light of tlie Foley afterwards came into view, estimated to be 
abput 500 or 600 yards distant, when the City of Atlanta, under her 
port helm, had swung from three to four points to the eastward, and 
the Foley's lights bore about four points on her port bow. As soon 
aa the Foley's lights came into view, the engines of the City of At- 
lanta were reversed full speed ; so that, at the moment of the collis- 
ion, she was estimated by her own witnesses to bo going not to ex- 
ceed the rate of two or three knots. Their estimate of the time la 
that the collision occurred from two to two and one-half minutes 
after the order to reverse, and that the first fog-horn was heard from 
one and one-half to two minutes before backing. The wheelsman 
testified that at the time of the collision the City of Atlanta waa 
heading between E. N. E. and N. by E. Before colliding, the bow- 
sprit of the City of Atlanta fouled in the main rigging of the Foley, 
which pvobably carried her off at least half a point to the eastward 
before the blow. 

As the two vessels upon their prior courses differed only one point 
from each other, it is manifestthat one or the other mistook conaid- 
erably in locating the direction of the fog signais heard by them. 
Considering their speed, and the courses sailed by both under their 
respective changes of helm, it is at once apparent that they eould not 
bave differed muoh in their longitude. If the City of Atlanta was four 
points off the starboard bow of the Foley when the fog signais were 
first heard, the Foley must bave been nearly three points on the star- 
board bow of the City of Atlanta, instead of two or three points on 
her port bow, as the latter's witnesses estimated. If the latter judg- 
ment was correct, then the City of Atlanta must hâve been in reality 
one or two points on the Foley's port bow, instead of upon her star- 
board bow. Notwithstanding some évidence to the effect that the 
City of Atlanta was located four points on the Foley's starboard bow 
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when the whistle was first heard, there are numerous other circum- 
stances which convince me that thia supposed bearing was not ar- 
rived at until at least the second whistle was heard, and after the 
Foley had starboarded her helm. 

Some additional facts testified to make it possible to project a dia- 
gram, approximately correct, of the courses of the vessels up to the 
point of collision. The Foley, it appears, under her helm hard over, 
would make a circle of about 1,500 feet diameter ; the City of Atlanta, 
a circle of about twice that diameter. The Foley would therefore 
make her six points of change up to the time when she saw the other 
steamer's lights in going 900 feet ; that is, at her rate of speed, in a 
little less than a minute and a half. During this period the City of 
Atlanta, (whose helm , according to the testimony, would seem to hâve 
been ported at about the same time that the Foley's was starboarded,) 
at the average rate of eight and one-half knots under her slow bell, 
would make about 1,200 feet, or four points change. This is a some- 
what greater change than that estimated by her witnesses up to the 
time when the Foley's lights were seen; but, considering that she 
then immediately reversed her propeller, and that the change in her 
heading thereafter was neoessarily comparatively slight, except under 
the swing that she already had, I think two pointa of change during 
the subséquent interval, up to the collision, making five and one-half 
points in ail, is quite as mnch as was probably made afterwards, leav- 
ing a change of three and one-half points up to the time when the 
vessels sighted each other. In that situation, their courses diiîering 
by five points, even if they were but 500 yards apart, they could not 
bave corne together, at the speed they were going, in less than two 
minutes ; and, as the Foley's speed was increasing, and that of the 
City of Atlanta diminishing under the latter's reversed propeller, 
there could not hâve been any great diflference in the distance each 
traveled from the time when her lights were seen up to the moment 
of collision. A drawing made upon thèse éléments, which cannot be 
greatly amiss, will show that the City of Atlanta was really nearly 
directly ahead of the Foley, and less than two-thirds of a mile dis- 
tant, when their signais were first heard by each other. 

The most important contradiction in the case relates to the signal 
of two blasts of the whistle given by the Foley in accordance with 
article 19 of the new international rules, (act of March 3, 1885; chap- 
ter 354, 23 St. at Large, p. 441,) indicating that she would go to port. 
Some of the évidence on the trial is to the eflfect that this signal given 
by the Foley was in answer to a similar signal of two blasts heard 
by her from the City of Atlanta. Not only, however, do the witnesses 
from the latter vessel deny that they gave any such signal of two blasts, 
but varions portions of the testimony on the part of the Foley — her 
log, the first report of the collision, and finally the averments of the 
libel itself — do not présent any such account of the matter. They 
indicate, on the contrary, that the two blasts given by the Foley were 
given by her without any such previous signal from the City of Atlanta. 
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Nor is it crédible tbat, under the new rules, the City of Atlanta, hav- 
ing beard the Foley's fog-whistle, should bave given a signal of two 
blasts, indicating that sbe was going to port,while, at the same moment, 
as tbe proof elearly shows, she ported her wheel to go to starboard. 
The various statements of the Foley's witnesses as to the whistles 
given and heard, and the order of them, are ail more or less différ- 
ent. The minds of the witnesses would not, at tbe time, be, specially 
charged to remember those détails aceurately, and it is very plain 
tbat tbey do not. Tbe testimony of the witnesses of the City of At- 
lanta is, moreover, to the effect that no signal of two blasts was beard 
antil about the time that the lights of the Foley came into view. The 
City of Atlanta tben answered with one whistle ; because, as her mas- 
ter states, tbe Foley bore four or five points off his port bow, and it 
was impossible for him to avoid the Foley by going to port. Under 
such circumstances tbe strongest weight, in my judgment, is to be 
given to the contemp.oraneous actions of the persons in charge of their 
respective vessels, who were fuUy compétent, and cannot be supposed 
to bave acted most irrationally without cause. Had any signal of 
two whistles from tbe Foley been heard by the City of Atlanta soon 
after tbe first signal from her was heard, and before the Foley's lights 
were seen, it is in the bighest degree improbable that the master of 
the City of Atlanta would bave continued to bear to the eastward 
without instantly reversing, as such a signal would indicate that the 
Foley was also going to the eastward, thereby increasing tbe chances 
of collision, I think the probability is, therefore, that the two whis- 
tles from the Foley were not given until the time, or about the time, 
wben their lights became visible to each other. Tbis is to some ex- 
tent confirmed by the testimony of the Foley's mate. In one part 
of his testimony be states that be first blew a long blast in answer to 
the City of Atlanta's whistle. Tben be heard the latter blow again, 
about four points on his starboard bow, and that it was after that 
that he blew his two whistles. If a signal of two sharp blasts were 
given by the Foley soon after tbe first signal was heard from the City 
of Atlanta, I think it clear that tbey were not heard on tbe City of 
Atlanta. 

I bave made thèse observations in regard to tbe vessels' signais, 
not so mueh on account of their final importance in respect to the 
faults of the vessels, as on account of the diversity that appears in 
the évidence, and the very considérable stress laid upon them in the 
argument. 

In ascertaining the true causes of the collision, the first important 
point is to détermine tbe relative bearings of thèse vessels, and their 
probable distance from each other, at the time wben their whistles 
were first heard. There is little doubt that thèse whistles were heard 
by each at about the same time ; that of the City of Atlanta, as the 
larger vessel, being probably heard first on tbe Foley, and immedi- 
ately answered by a long blast from the latter, which was heard 
upon the City of Atlanta. The direction of their courses up to the 
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time of the collision, as stated in the testimony of each, leaves no 
doubt that, at the time when the first whistles were exchanged, the 
City of Atlanta was very nearly directly ahead of the Foley, and prob- 
ably on her starboard bow, less than a quarter of a point, and the 
latter about a point only on the former's port bow. Both mistook 
considerably in locating the sound of the other's whistle. The Foley 
erred several points; the City of Atlanta, from one to two points. 

In the case of The Lepanto, 21 Fed. Bep. 651, 656, 658, 1 bave said 
ail it seems to me necessary to be said hère in référence to such acci- 
dents. Subséquent cases before me confirm the views there ex- 
pressed in référence to the liability to collision through mistake in 
locating sounds in a fog, and the full knowledge of this liability that 
mariners possess; though some mariners, it appears, claim the con- 
trary. The Alberta, 23 Fed. Eep. 807, 810. Such errors, however, 
are not in themselves faults ; and, as held in the case of The Lepanto, 
I cannot hold it a fault to steer away from the apparent direction df 
the sound, provided this is also aecompanied by the order to stop and 
reverse at full speed, whénever the signal seems near, which includes 
any distance less than a mile for vessels going at considérable speed. 
In the présent case, although each steered away from the apparent 
source of the sound, neither reversed at once, and the Foley did not 
reverse at ail. 

This case difîers, however, from most others of this character, in 
that the fog was much less dense. The lights of the vessels, it is con- 
tended, could be distinguished upwards of a quarter of a mile distant, 
though there is doubtless some uncertainty on this point. But this 
distance is manifestly insulEcient for safe maneuvering in the situa- 
tions which are likely to arise. Article 13 of the new régulations, 
which requires that "every ship, whether a sailing ship or a steam- 
ship, shall, in a fog, mist, or falling snow, go at a moderato speed," 
must be held applicable in ail cases where the fog is such as to di- 
minish very materially the distance at which vessels can ordinarily 
be distinguished for the purpose of avoiding collisions. The rule must 
be applied whénever the space within which lights can be seen is in- 
sufidcient for vessels to avoid each otber, in the conditions which are 
likely to arise, or under the mistakes that may bave been previously 
made as to each other's position, bearing, or course. "Moderate 
Bpeed" means "reduced speed." The City of New York, 15 Fed. Eep. 
624. The City of Atlanta did not substantially reduce her speed 
at ail, although she was sounding fog-signals. She was sailing, 
therefore, in violation of article 13 of the rules of navigation. That 
this violation of the rule was a fault that contributed to the collis- 
ion is clear from the évident fact that had her previous speed been 
substantially moderated to, say, six knots, her subséquent reversai 
would hâve enabled her to avoid this collision. It waa her pre- 
vious full speed, in violation of the rule, that rendered her slowing, 
when the whistle was heard, and her reversai as soon as the Foley 
was seen, ineffectuai. Her speed was therefore a fault that con- 
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tributed to the collision. The City of Neto York, 15 Ped, Eep. 624, 
627, 628; The Warren, 25 Fed. Eep. 782; The State of Alabama, 17 
Fed. Eep. 847, 852. I must consider it a further fault on her part 
that she did not immediately stop and back when the Foley's ■whistle 
was heard, instead of merely slowing. Nine knots an hour is not 
necessarily and for ail ships an immoderate speed. It dépends upon 
the power they hâve in reserve for immediately stopping. The State 
of Alabama, supra. The City of Atlanta did, indeed, slow; but, con- 
sidering that she had not previously moderated her speed at ail, she 
was bound to reduce it immediately, and as much as possible, within 
the limits of fair steerage-way, after hearing the Foley's whistle some- 
what near, and until the danger was passed. The wbistles, when 
fiirst heard, were not at such an apparent distance as made delay 
justifiable considering her previous full speed. They were not esti- 
piated at the time to be above balf a mile apart, and as it appears from 
the proofs such was the fact. That, in the nautical sensé, was near. 
The second whistle showed that she was approaching nearer. In such 
situations it is the duty of both to stop and reverse at once. The 
John Mcintyre, 9 Prob. Div. 135; The Béryl, Id, 137; The Alberta, 
23 Fed. Eep. 807; The Pottsville, 24 Fed. Eep. 655. 

The Foley had, indeed, previously slackened her speed from about 
eight and one-half knots, her full speed, to probably six and one-half 
knots, or thereabouts. Excepting this, she is chargeable with the same 
gênerai faults as the City of Atlanta. She knew from the repeated 
whistles of the City of Atlanta that the vessels were approaching each 
other nearer and nearer, and it was then her duty before the two came 
in sight of each other at once to stop and reverse. Not only was this 
duty omitted, but when the vessels came in sight of each other, pos- 
sibly a quarter of a mile distant, and when risk of collision was ob- 
vious, she did not stop and reverse as required by article 18, but rang 
her jingle bell to go at full speed. In violating the rule, she took on 
herself the risk of departing from it. The Elizabeth Jones, 112 
U. S. 514; S. C. 5 Sup. Ct. Eep. 468; The Alaska, 22 Fed. Eep. 548, 
553; The Arklow, 9 App. Cas. 136; The Agra, L. E. 1 P. C. 501, Her 
situation at that time was by no means a situation in extremis. Had 
she complied with the rule, there is no question that the collision 
which occurred at least two minutes later, and after she had gone 
from 1,200 to 1,400 feet further, would hâve been avoided. She dis- 
obeyed the rule under no apparent necessity, and must accordingly 
be charged with the loss, equally with the City of Atlanta. Her 
master does, indeed, testify that, when first seen, the City of Atlanta's 
lights bore two points aft of abeam of the Foley. But a drawing of 
their courses backwards froni the collision will show that that bearing 
is impossible. I hâve no doubt the bearing was at least two points 
forward of abeam, as her log actually reads, and that the testimony 
as to mistake in the log is erroneous. 

There must be a decree dividing the damages and costs in both 
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The Helbna v. The Loed O'Neh,. 

The Loed O'Nbil v. The Helbna. 

(C^euii Court, M. D. Pennsyhania. January 39, 1886.) 

COLLIBIOIÎ— iNTERFBRIIîa COTTRSES— PRECAUTIONS NeCESSAST— DaMAGBS. 

If two vesselB, under steam, are approaching each otlier by interferîng 
courses, soas to involve risk of collision, the vesselwtiichhastlieotheron the 
starboard side must keep' eut of the way, and adopt whatever means are 
necessary to enable her to keep o3. If the proximity Is such that stoppingis 
necessary, she must stop at once. 

In Admiralty. 

Charles Gibbons, for the Helena. 

Henry R. Edmunds and J. Bayard Henry, for the Lord O'Neil. 

BoTLER, J. The two cases will be cônsidered together. The libel 
filed by the Helena charges, in elïect, that the O'Neil, when first ob* 
Berved, (shortly before the collision,) was running down the bay on a 
course parallel to that of the Helena, about a mile distant, and about 
one point abaft the Helena's starboard beam ; that the vessels seeméd 
to be gradually approaching, when suddenly, without warning, the 
O'Neil starboarded her helm, and undertook to cross the Helena's 
hows; that the latter, seeing a collision probable, ordered her wheel 
hard a-starboard, at the same time stopped the engines, and gave 
fuU power astern; that the O'Neil continued her course, ("which 
■was of an arc, under the influence of a starboard helm,") and care- 
lessly and negligently ran into and oollided with the Helena. It is 
upon this allégation (and the additional statement that theO'Neil'B 
lookout was déficient) that the case of the Helena rests. A careful 
examination of the testimony has satisfied me that the allégation is 
not sustained. The weight of the direct testimony, as well as ail the 
inferences arising from surrounding circumstances, are against it. I 
am convinced that the O'Neil, when first observed, was not abaft the 
Helena's beam; and that she at no time while in view starboarded 
her helm. The vessels, with a third, had gone down the river and 
bay, in company; the O'Neil in advance, breaking the ice and clear- 
ing the way. Having more speed than the others, the latter vessel, 
as night came on, had gotten several miles ahead, and soon after 
was lost to view. When in the vicinity of Henlopen light, being un- 
able to send her pilot off, she resolved to turn back, run a few miles 
up, and anohor eastward of the channel. The testimony is convinc- 
ing that, after running a short distance up the channel, she turned 
eastward, pursuing a course to the north-east, or between that and 
east. As her green light was visible from the Helena, when she was 
sighted hy that vessel, it is quite certain that she was on the latter 
course when first observed. In this situation of the vessels, the duty 
of the Helena is prescribed by rule 19, (Rev. St. § 4233 :) "If two ves- 

« Eeported by C. B. Taylor, Èsq., of the Philadelphla bar. 
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sels under steam are erossîng, so as to involve risk of collision, the ves- 
sel which has the bther on her starboard side shall keep out of the 
way. " That neither vessel changed her course from the time the O'Neil 
was seen until collision was imminent, seems clear. The fact that 
they came together, conclusively shows that they were on converging 
or interfering courses. It is impossible to ascertain the précise course 
of either. It is quite probable that the Helena was heading a little 
more to the eastward than her libel and witnesses state, and that the 
O'Neil was heading E. N. E. Judged by the évidence, the Helena 
was clearly in fault, in not ascertaining the direction of the O'Neil 
when the latter was first sighted, and in increasing her spèed at this 
time. She should hâve stopped at once, if the proximity was sueh 
as to render this précaution necessary. If it was not, she should 
hâve rednced her speed, and adopted such other measures as were 
necessary to enable her to keep oflf. Whether her f ailure to observe 
the course and situation of the O'Neil, and to take proper measures 
to ayoid the collision, resulted from neglect to maintain a proper look- 
out, or from other cause, need not be determined. It was her duty 
to keep off ; and no justifiable cause for failing to do so being shown, 
she must be held to hâve been in fault. 

Was the O'Neil also in fault? If she saw the Helena's green 
light, as well as the mast-head light, before changing her course east- 
ward, she was in fault. It must be observed, however, that this fault 
would not excuse the Helena, because ehe did not see the former ves- 
sel until after the change had taken place, and could not, therefore, 
hâve been misled or embarrassed by it, Was the O'Neil, however, 
guilty of Buch fault ? She had seen the mast-head light when run- 
ning northward. This, however, gave her no information of the 
course of the vessel carrying it, and subjected her to no précaution 
respecting her own course. The évidence satisfies me that the green 
light was not seen, and was not within view, until the O'Neil had 
turned eastward. Being upon this course when the situation of the 
Helena was discovered, it was her duty to hold it. She did so until 
the collision became imminent, and then turned further eastward in 
an effort to escape. I am unable to see wherein she failed in duty. 

I attribute no material weight to the alleged confession of fault by 
her master. The vessel was in charge of the pilot, and her move- 
ments were governed by his orders, It is incredible that the master, 
while blaming the Helena, and attributing the collision to her neglect 
of duty, should bave intended to confess that the fault and responsi- 
bility were his. He may hâve been in error in turning back, and 
running up the bay to anchor, instead of making further effort to get 
rid of his pilot, and continuing his course to sea, (an error immaterial 
to the case,) and it is not improbable that this is what he alluded to. 
Nor do I think it important, under the circumstances, that we hâve 
not the testimony of some members of the O'Neil's crew, who had 
gotten out of reach before the testimony was taken. A decree must 
therefore be entered in favor of the O'Neil in each case. 
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Clarkhuff V. WisooNsiN, I. & N. E. Go. and another.* 
{Oiremt Court, 8. S. lowa. October Term, 1885.) 

Removal of Cause — Want of Jurisdiction — Plba in Abatbment. 

The proper way in which to raise the objection that the circuit court has 
no jurisdiction of a cause removed from a state court is by plea in abatement. 

Motion to Eemand. 

Brom & Carney, for plaintiff, for the motion. 

Hubbard, Clark é Dawley, for défendant lowa Improvement Co., 
against the motion. 

Before Judges Love and Shiras. 

Love, J, This case is before us npon a motion to remand to the 
state court. It was originally commenced in the district court of 
Marshall county, Towa. The action is for personal injuries alleged to 
hâve been inflicted upon the plaintiff by négligence in the opération 
of the defendant's railway. The cause was transferred to this court 
upon the pétition of one of the défendants, the lowa Improvement 
Company. The plaintiff moves to remand. There is a direct conflict 
between the statements of the plaintiff's pétition and amended péti- 
tion filed in the state court, and the pétition for removal, as to the 
facts upon which the jurisdiction of this court dépends. In the plain- 
tiff's pleadings it is averred, in substance, that the railway was, when 
the injury was committed, in the possession and ownership of the de- 
fendant corporation the Wieconsin, lowa & Nebraska Eailway Corn-* 
pany; that said company was in fact using and operating the road, 
and was and is a citizen of lowa, of which state the plaintiff is also 
a citizen. It is also averred in the plaintiff's pétition that the other 
défendant, the lowa Improvement Company, is a mère adjunct and 
"parasite" of the Wisconsin, lowa & Nebraska Eailway Company, 
though existing as a corporation under a distinct corporate name, and 
that said lowa Improvement Company was, when the injury was done, 
"engaged in operating said railway as agent, by contract or other- 
wise, for, with, and under the control of and in connection with the 
said Wisconsin, lowa & Nebraska Eailway Company." If thèse allé- 
gations be true, the jurisdiction hère eannot be maintained, for the 
reason that the Wisconsin, lowa & Nebraska Eailway Company is at 
least jointly liable with the improvement company for the injury com- 
plained of ; and the former company being a citizen of the same state 
with the plaintiff, the jurisdiction hère fails. The plaintiff's péti- 
tion contains no allégation as to the citizenship of the improvement 
company. 

The pétition for removal was presented by the improvement com- 
pany, and it avers that said corporation is a citizen of New Jersey ; that 
it was, when the alleged injury was committed, in the "sole occupation 

'Reported by Robertson Howard, Esq., of the St. Paul bar. 

v.26F.no.7— 30 
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and control of the line of the Wisconsin, lowa & Nebraska Eail- 
way; and that prior thereto, and ever bince that time, said improve- 
ment company had the exclusive control and opération of the trains, 
engines, and cars by means of which the plaintiff was injured." It 
is furtlier averred that "said improvement company was in control 
and possession of the line of said railroad under a contract to build, 
equip, and operate said line as against every person, and especially 
as against said Wisconsin, lowa & Nebraska Eailway Company; that 
no part of said road, or the cars, engines, fixturës, or adjuncts of said 
road, had ever been turned over to said railway company at the time 
of said in jury, or before or since; and that, if said plaintiff was in- 
jured on said line of railway by the trains, cars, or engines operated 
thereon, said improvement company is liable, and it only, therefor, if 
any liability exists." 

In every removal case the question is one of jurisdiction. This 
question is to be determined by the face of the record or by matter 
dehors the record. It is manifest that the record is not and cannot 
be conclusive of the facts upon which the jurisdiction of the court dé- 
pends. What is the record when the case is bronght hère? It con» 
sists of the pleadings ôled in the state court and the pétition for re- 
moval. It would be most extraordinary if one party or the other 
could, by mère allégations in pleading or otherwise, conclusively es- 
tablish or repel tbe jurisdiction of the court. If the plaintiff in the 
state court desired to exclude the j urisdiction of the fédéral court, and 
.if he could accomplish his purpose by mère pleading, be might in any 
imaginable case deprive his adversary of his constitutional and légal 
right of removal by alleging a fact to be true, having no foundation 
in truth. He might state the value of property involved to be lésa 
than $500, the contrary being the fact. He might allège untruly 
that his adversary is a citizen of the same state with himself. He 
might unité some mère nominal party as défendant with the real party 
in interest, falsely averring such nominal party to be a citizen of the 
same state with himself, and jointly concerned with the real party in 
the controversy. Thus might the plaintiff in the state court, by the 
simple process of pleading, without even the vérification of his own 
affidavit, defeat the whole purpose of the removal act. It is mani- 
fest, therefore, that the party seeking the removal is at liberty to make 
averment against the facts as stated in the pleadings ; and it is equally 
clear that the state court must receive the statement made, in due 
form, and with proper vérification by the petitioner for removal, as 
true prima facie, and proceed no further with the cause, but order the 
transfer of the case to the fédéral court. The cause cornes hère with 
the record thus made, and this court must primarily, by inspection 
of this record, détermine whether or not the cause shall be remanded. 
Now, it is clear to my mind that, while the pétition for removal must 
be received as true prima facie, and therefore as, upon the face of the 
record, paramount to the pleadings filed in the state court, it cannot 
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be taken in îts turn as conolusive of the facts upon ■whîch the juris- 
diction dépends. If the pétition for removal were taken as conolu- 
sive, — if the party moving to remand were not at liberty to aver and 
show the jurisdictional facts to be contrary to the statement of them 
in the removal pétition, — he would be in his turn, in this court, com- 
pletely at the mercy of his adversary. 

The constitutional and légal right of a party to hâve his cause heard 
and determined in the state court, •when his adversary is a citizen of 
the same state with himself, is just as clear and sacred as is the right 
of the non-resident citizen to be heard in the fédéral court when the 
jurisdictional facts are otherwise. It would not do to say that this 
constitutional and légal right of the résident citizen could be defeated 
and overridden by his adversary, by the simple means of untruly 
stating" the jurisdictional facts in his pétition for removal. Henee 
the résident citizen may undoubtedly, in moving to remand, make 
averments in some proper form controverting the jurisdictional facts 
as'stated in the pétition for removal. The burden is upon the party 
moving to remand to aver and show that the jurisdictional facts are 
not what they are alleged to be in the pétition for the removal. The 
cause is hère by virtue of that pétition, which is to be taken as prima 
facie true. The removing party does not ask that the cause be re- 
manded. Upon the face of the record he has a right to remain hère. 
The pétition for removal is verified. The petitioner bas executed a 
bond of indemnityin favor of his adversary. The cause is rightfuUy 
hère unless it be shown by the party moving to remand that the real 
jurisdictional facts did not warrant the removal. How can this be 
shown? Why, in my judgment, by tbe simple means of a plea in 
abatement to the jurisdiction. It may be averred as an extrinsic 
fact, by such a plea, that both parties are citizens of the same state, 
or that the value in controversy is less than $500, or that any other 
fact exists showing a want of jurisdiction, notwithstanding the allé- 
gations to the contrary in the pétition for removal. If this were not 
so, the jurisdiction of the court would dépend conclusively upon what 
might be false and fraudulent allégations of fact respecting the same, 
upon the face of the record. But what shows conclusively to my 
mind that the view hère taken is correct is the following provision of 
the removal act : 

"639c. DisMissAL, WHEN. That if, in any suit commenced in a circuit 
court, or removal from a state court to a circuit court of the United States, 
it sliall appear to the satisfaction of sairl circuit court, at any time after sueh 
suit lias been brouglit or removed tiiereto, that such suit does not really and 
substantially involve a dispute or controversy properly within the jurisdic- 
tion of said circuit court, or tliat the parties to said suit hâve been improperly 
or collusively made or joined, eitlier as plaintiffs ôr défendants, for the pur- 
pose of creating a case cognizable or removable under this act, the said circuit 
court shall proceed no f urther therein, but shall dismiss the suit, or remand 
it to the court from which it was removed, as justice may require, And shall 
make such order as to costs as shall be just; but the order of said circuit 
court dismisging or remanding said cause to the state court shall be reviewa- 
ble by the suprême court on writ of error or appeal, as the case may be." 
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Since, then, it is made the duty of the court to dismîss or re- 
mand the cause at any stage of its progress when the want of ju- 
risdiction appears, it must surely be a proper practice to raise such 
a question^ in a preliminary way, by plea ia abatement to the juris- 
diction. It would certainly be a most inconvénient practice to re- 
mand or dismiss the cause after exposing the party to long delay and 
the expense of a trial on the merits, instead of permitting him to hâve 
the facts of jurisdiction inquired into summarily in advance of such 
a trial. 

What I bave hère said is intended as a statement only of the ordi- 
nary rule in determining the jurisdictional facts. The pétition for 
removal must be accepted by the court, ordinarily, as a true prima 
facie statement of the jurisdictional facts, subject to the right of aver- 
ment to the contrary. But I do not question that there may be cases 
in which the court may look at the whole record, and, without a plea 
in abatement, détermine the jurisdictional facts contrary to the aver- 
ments of the pétition for removal. Thus it might be évident from the 
pleadings that the alleged facts giving the fédéral court jurisdiction 
did not exist, notwithstanding the statement of the pétition for re- 
moval to the contrary. If, for example, the suit should be upon a 
note or bill or pénal bond for two or three hundred dollars, without 
any other cause of action, the court might doubtless reject as un- 
founded a statement in the pétition for removal showing the amount 
in controversy to be over $500. So, ordinarily, if the plaintiff's pé- 
tition should claim damages to an amount less than $500. But cases 
of this kind must be exceptional. It is manifest, for reasons already 
given above, that, ordinarily, the statement of the pétition for re- 
moval must be taken as prima facie true, as against the statements 
and averments of the pleadings filed in the state court. 

With thèse principles in view, let us proceed to consider the prés- 
ent motion. Itmay be conceded that the plaintiff in his pétition in 
the state courts, which is before us, states a case in which both cor- 
porations are liable to him, and that the controversy is not severable. 
If this were conclusive, the case ought to be remanded. But the pé- 
tition for removal contains the following allégations: 

"ïhat the improveraent company wasincontrol of the lineof railroad under 
a contract to build, equip, and operate said line as against every person, and 
especially the said Wisconsin, lowa & jSTebraska Eailway Company; that no 
part of said line of road, or the cars, engines, fixtures, or adjuncts, had been 
turned over to the said railway at the time of said injury, or before or since; 
that if plaintiff was injured upon said line of railway by the trains, cars, or 
engines operated thereon, your petitioner is liable, and it only, therefor if any 
liability exists." 

Now, if this allégation be true, the railway company is a mère 
nominal party. The improvement company alone is liable for the 
injury complained of, and that company has therefore a clear right 
to be heard in this court. The plaintiff ought not to be permitted to 
deprive the improvement company of this right by simply joining a 
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nominal party with him as défendant, and making untrue averœents 
respecting his liability. On the contrary, if the allégations of the 
pétition for removal in question be not true, the plaintiff can so state 
in a plea in abatement, and take issue upon the jurisdictional fact, 
•which can then be tried like any similar issue. 

Upon the face of the record, as the case is now before us, the mo- 
tion to remand must be overruled with leave to the plaintiff to plead 
in abatement as above indicated. 



GooDNow V. DoLLivER, Adm'r, etc.' 
(Circuit Court, N. D. lowa, 0. B. January, 1886.) 

Rhmotai/ dp Cause — Time dp Application — Case Remandbd bt Suprême 
Court dp State to Substituts Administrator as Party. 

After a case lias been appealed to the suprême court of a state, and, on sug- 
gestion of the death of plaintiS, before entry of decree in the lower court, re- 
manded to that court to hâve the administrator substituted as party plaintiff, 
it is too late to remove the case to the fédéral court. 

In Bquity. Motion to remand. 

George Crâne, for complainant. 

Théo. Hawley, for défendant. 

Shibas, J. On the twenty-sixth of July, 1880, the complainant filed 
a bill in the circuit court of Webster county, lowa, against Samuel 
H. Wolcott, wherein he averred that the Dubuque & Sioux City Eail- 
road Company, in the belief that it was the owner of certain realty 
in Webster county, lowa, had paid the state and county taxes as- 
sessed thereon; that the suprême court of the United States had sub- 
sequently decided that the land did not belong to the railroad company, 
but to the lowa Homestead Company ; that the défendant, Wolcott, 
had purchased the lands of the homestead company, and was the 
owner thereof, but had refused to repay the amount expended in pay- 
ment of the taxes; that the railroad company had assigned to com- 
plainant ail its rightsand equities in the premises, and therefore com- 
plainant prayed a decree establishing the amount due him for the 
taxes thus paid, and for a lien therefor upon the land in question. To 
this bill, the défendant, Wolcott, filed an answer on the fourth day 
of June, 1881. A trial was had, and a decree ordered in favor of com- 
plainant, from which an appeal was taken to the suprême court of 
lowa. Before the submission of the cause to the suprême court, it 
was ascertained that the défendant, Wolcott, had died before -the en- 
try of the decree in the lower court, and thereupon the suprême court 
remanded the case to the lower court, in order that the proper parties 

*Reported by Robertson Howard, Bsq., of the St. Paul bar. 
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might be substituted ; and thereupon the plaintiff ameaded his pétition, 
setting forth the death of said Wolcott, and asking tbat his widow and 
heirs should be made parties défendant, and on the eighteenth day of 
April, 1885, filed a further amendaient making J. P. DoUiver, adrain- 
istrator of the estate of said Wolcott, a party défendant. The ad- 
ministrator appeared, and forthwith filed a pétition for the removal 
of the cause into this court, averring that complainant, when the suit 
was brought, and then, was a citizen of the state of New York, and 
that the administrator, when the suit was commenced, and then, was 
a citizen of the state of lowa, and that the amount involved exceeded 
$500. The state court granted the pétition for removal, and the record 
having been filed in this court, the complainant moves to remand, on 
the ground that this court bas not jurisdiction. 

The record fails to show the citizenship of Samuel H. Wolcott dur- 
ing his life-time. If, when the suit was brought against him, he was 
a citizen of ihe same state as complainant, hecould not then bave re- 
moved the cause; nor, by a change of citizenship after the suit was 
brought, could he bave acquired such right. Oibson v. Bruce, 108 U. 
S. 561; S. C. 2 Sup. Ct. Eep. 873. If, by reason of diverse citizenship 
when the suit was brought, be then had the right of removal, he had 
at the date of his death, lost the right of removal under the aot of 
1875, by not applying therefor within the time limited by that act. 
Consequently, if he had been living when the removal was petitioned 
for, he could not, under either aspect of tbè case, bave procured the 
removal of tbe cause to this court. 

Does the administrator stand in any différent position ? It will 
be noliced that the administrator is made a party as the représenta- 
tive of the deceased. He is tbe défendant to the same cause of ac- 
tion and to the same suit that the intestate was. 

In Cable v. Ellis. 110 U. S. 389; S. C. i Sup. Ct, Eep. 85, it was 
held that if, during the pendeney of an action, a third party obtained 
an interest in tbe subject-matter of the litigation by a transfer from 
one of the parties to the suit, and intervened therein, for the protec- 
tion of his interest, at a time when the right of removal under the 
act of 1875 had been terminated in the original parties to the action 
by the lapse of time, such third party could not remove the cause. 
In Houston & T. Ry. Co. v. Shirley, 111 U, S. 358, S. C. 4 Sup. Ct. 
Eep. 472, the same rule was applied to a case wherein the trustées 
under a mortgage were substituted for the company as défendants; 
the court holding "that a substituted party comes into a suit subject 
to ail the disabiiities of him whose place he takes, so far as the right 
of removal is coneerned." In Clarke v, Mathewson, 12 Pet, 164, it 
is held .that a bill of revivor, filed by an administrator in an action, 
brought during the life-time of the intestate, "is in no j'ust sensé an 
original suit; but is a mère continuation of the original suit." In 
Whyte V. Oibbes, 20 How. 541, it is ruled that a bill of revivor filed 
by the administrator is merely the continuation of the original suit, 
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and tbat the junsdiction of the fédéral court is to be determined by 
the citizéiiship of the original parties to the cause. 

It being true, then, that at the date of the death of the défendant, 
Wolcott, he had not the right to remove the case under the aet of 
1875, and that the substitution of his administrator as défendant 
has the effect only of continuing the original suit, without introducing 
any new or différent cause of action, it follows, under the doctrine 
announced in the cases cited, that he, as the substitute for and rep- 
résentative of the original défendant, cornes into the case subject to 
the disabilities existing against the original défendant on the question 
of removal. 

The motion to remaud is therefore sustained, at the cost of the de- 
fendant. 



In re Wo Lee. 

(Circuit Court, D. Cal\fomia, January 36, 1886.) 

CÎOTmTS— JuBraDicTioN OF CnicuiT CouBT— Habbas Cobpot— CoN8TrrnTioNAi,rrT 
DP Municipal Ordinancb. 

While the circuit court of the United States has concurrent jurisdiction with 
the suprême court of a state on habea» corpus to inquire into valldity of a mu- 
nicipal ordinance claimed to be in violation of the fourteenth amendment, it 
should not overrule a décision of the state court, but should refer the case to 
the United Statea suprême court for final décision. 

On Habeas Corpus. 

Hall McAllister, D. L. Smoot, and A. L. Van Schaick, for peti- 
tioner. 

Alfred Clark, contra. 

Sawyer, J. In the Launiry Ordinance Cnse, 7 Sawy.^ 531, S. G. 
13 Fed. Eep. ^29, Mr. Justice Field and myself held an ordinance 
to be void, under the fourteenth amendment of the national consti- 
tution, on the ground that, as a condition of obtaining a license, the 
party desiring to carry on that business must obtain the consent of 
the board of supervisors, which could only be granted upon the rec- 
ommendations of not less than 12 citizens and tax-payers in Ihe 
block in which the laundry was to be carried on; and we also held that 
a party arrested for violation of that ordinance -was entitled to be 
discharged on writ of habeas corpus by the circuit court of the United 
States under the provisions of section 753 of the Eevised Statutes of 
the United States. In the course of the décision in that case, Mr. 
Justice PiELD observed that in neither case can licenses "be required 
as a means of prohibiting any avocations of life which are not inju- 
rious to public morals, nor offensive to the sensés, nor dangerous to 
the public health and safety; nor can conditions be annexed to tkeir 
issue which would tend to such prohibition. The exaction, /or any 
such purpose, of a license to pursue a vocation of this nature, or mak- 
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ing îts issue dépendent upon conditions having such a tendency, would 
be an abuse of authurity. Such is evidently the tendency and purpose 
of the condition required in the ordinance in question in this case, and 
we hâve no doubt ofits invalidity." 7 Sawy. 531, and 13 Fed. Eep. 
229. And such must necessarily be the tendency of any ordinance 
that requires the consent, which may be arbitrarily given or withheld, 
at the discrétion of the board of supervisors, or of any other body or 
person, as a condition précèdent to the exercise of a lawful and nec- 
essary calling. 

After that décision, the ordinance was amended by omitting the 
requirement of the assent of 12 citizens and tax-payers in the block; 
but it still prohibited carrying on a laundry business, after complying 
with numerous onerous conditions, without, in addition, "having 
first obtained a license or permit therefor, duly granted by resolution 
of the board of supervisors." It prescribed no spécifie conditions, 
the performance of which should entitle the party to a license or per- 
mit; but the license or permit, after performance of ail the other pre- 
scribed conditions, still depended upon the will or pleasure of the 
board of supervisors. It simply struck out the consent of the 12 tax- 
payers in the block, and lef t it to rest upon the consent of the board 
alone, thereby limiting the number of parties to the consent, without 
abandoning the principle. For this reason, in Tom Tong's Case, the 
circuit judge thought the objection still remained unobviated. On 
this point we think he is also sustained by authority. Mayor of 
Baltimore v. Radecke, 49 Md. 217; 33 Amer. Eep. 243-245. In that 
case, in commenting upon the ordinance then under considération, 
the court says : 

"It commits to the unrestrained will of a single public offlcer the power to 
notify every person wlio now employs a steam-engine, in the piosecution of 
any business in the city of Baltimore, to cease to do so, and, by providing 
compulsory fines for every day's disobedienee of such notice and order of re- 
moval, renders his power over the use ofsteam in that city prantinally abso- 
lute, so that he may prohihit Us use àltogether. But if he should not ehoose 
to do this, but only to act in particular cases, there is not?dn<j in the ordi- 
nance to guide or contrai his action. It lays down no rules by which its im- 
partial exécution oan he secured, or partiality and oppression prevented. It 
is clear that giving and enforcing thèse notices may and quite likely will 
bring ruin to the business of those against whom they are directed, while 
otlierSjfrom whom they are withheld, may be actually beneflted by what is thus 
dons to their neighbors, and when we remember that this action or non-action 
may proceed from enmity or préjudice, from, partisan zeal or animosity,from 
favoritism and other improper influences and motives easy of concealment 
and difficult to be detected and exposed, it becomes unnecessary to suggest or 
comment upon the injustice capable ofbeing wrought under cover of such a 
power, for that becomes apparent to every one who gives to the subjeat a mo- 
ments considération. In f act, an ordinance which clothes a single individ- 
ual with such power hardly falls within the domain oflaw, and we are con- 
strained to pronounce it inoperative and void." 

And it can make no différence that the arbitrary discrétion is re- 
served to a board, instead of a single individual. Indeed, where the 
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power is reserved to a board, there is a divided responsibility, and 
each member is less sensitive to its pressure upon his individual 
conscience. Each gives countenance and support to the others, 
who act with hini. ïhus they mutually sustain each other, and 
break the force of the weight of responsibility. 

The district judge of this district, however, not being satisfied, we 
certified a division of opinion to the suprême court, thereby submit- 
ting the question for its décision as to the constitutionality of the 
ordinance as so amended, and the points of différence appear in Ex 
parte Tom Tong, 108 U. S. 557; S. C. 2 Sup. Ct. Eep. 871; see es- 
pecially points 3 to 6, inclusive. Unfortunately, — the party being 
confined for an offense against the laws, — we supposed the certificate 
to be governed by the provisions of the statute relating to criminal 
cases, but the suprême court held the practice in civil cases to be 
applicable, and declined to take jurisdiction because a final judg- 
ment h ad not been rendered before the writ of error was sued out. 
Thus our misapprehension of the practice prevented a décision of the 
important, vigorously litigated, and vital questions presented. Had 
that case been decided, probably there would not hâve been any oc- 
casion for this case, as the prinoiple involved would hâve been au- 
thoritatively settled, but we are ourselves unable to distinguish this 
case from either of the preceding. If the court was right in those 
cases, then it seems to us that the ordinance now in question must 
be void upon similar grounds. Section 1 provides that "it shall be 
unlawful, from and after the passage of this order, for any person 
or persons to establish, maintain, or carry on a laundry witkin the 
corporate limits of the city and county of San Francisco, without hav- 
ing first obtained the consent of the board of supervisors, except the 
same be located in a building constructed of either brick or stone." 
Thus, in a territory some 10 miles wide by 15 or more miles long, 
mueh of it still occupied as mère farming and pasturage lands, and 
much of it unoccupied sand banks, in many places without a build- 
ing within a quarter or half a mile of each other, including the iso- 
lated and almost wholly unoccupied Goat island, the right to carry 
on this, when properly guarded, harmless and necessary occupa- 
tion in a wooden bttilding is not made to dépend upon any prescribed 
conditions, giving a right to anybody complying with them, but 
upon the consent or arbitrary will of the board of supervisors. In 
three-fourths of the territory covered by the ordinance there is no 
more need of prohibiting or regulating laundries than if they were 
located in any portion of the farming régions of the state. Hitherto 
the régulation of laundries bas been limited to the thickly-settled 
portions of the city. Why this unnecessary extension of the limits 
afïected, if not designed to prevent the establishment of laundries, 
after a compulsory removal from their présent locations, within 
practicable reach of the customers of their proprietors? And the 
uncontradicted pétition shows that ail Chinese applications are in 
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fact denied, and those of Cauoasians granted; thus in fact making 
the discriminations in the administration of the ordinance which its 
terms permit, 

The fact that the right to give consent is reserved in the ordinance 
shows that oarrying on the laundry business in wooden buildings is 
not deemed, of itself, necessarily dangerous. It must be apparent 
to every well-informed mind that a lire, properly guarded, for laundry 
purposes, in a wooden building, is just as necessary, and no more 
dangerous, than a fire for cooking purposes or for warming a house. 
If the ordinance under considération is valid, then the board of su- 
pervisors can pass a valid ordinance preventing the maintenance, in 
a wooden building, of a cooking-stove, heating apparatus, or a restau- 
rant, within the boundaries of the city and county of San Francisco, 
without the consent of that body, arbitrarily given or withheld, as 
their préjudices or other motives may dictate. If it is compétent for 
the board of super visors to pass a valid ordinance prohibiting the in- 
habitants of San Francisco from following any ordinary, proper, and 
necessary calling, within the limits of the city and county, escept at 
its arbitrary and unregulated discrétion and spécial consent, — and it 
can do so if this ordinance is valid, — then it seems to us that there 
has been a wide departure from the principles that hâve heretofore 
been supposed to guard and protect the rights, property, and liber- 
ties of the American people. And if, by an ordinance, gênerai in ita 
terms and form, like the one in question, by reserving an arbitrary 
discrétion in the acting body to grant or deny permission to engage 
in a proper and necessary calling, a discrimination against any elass 
can be made in its exécution, thereby evading and in effect nullifying 
the provisions of the national constitution, then the insertion of pro- 
visions to guard the rights of every class and person in that instru- 
ment was a vain and futile act. The efifect of the exécution of this 
ordinance in the manner indicated in the record woiild seem to be 
necessarily to close up the many Chinese laundries now existing, or 
compel their owners to pull down their présent buildings and recon- 
struct of brick or stone; or to drive them outside the city and county 
of San Francisco, to the adjoining counties, beyond the convenient 
reach of customers, — either of which results would be little short of 
absolute confiscation of the large amount of property shown to be 
now, and to hâve been for a long time, invested in thèse occupations. 
If this would not be depriving sucli parties of their property without 
due process of law, it would be diffieult to say what would effect that 
prohibited resuit. 

The necessary tendency, if not the spécifie purpose, of this ordi- 
nance, and of enforeing it in the manner indicated in the record, is 
to drive out of business ail the numerous small laundries, especially 
those owned by Chinese, and give a monopoly of the business to the 
large institutions established and carried on by means of large asso- 
ciated Caucasian capital. If the facts appearing on the face of the 
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ordinance, on the pétition, and return, and admitted in tlie case, and 
shown by the notorious public and municipal history of the times, 
indicate a purpose to drive out the Chinese laundrymen, and not 
ïherely to regulate the business for the public safety, does it not dis- 
close a case of violation of the provisions of the fourteenth amend- 
ment to the national constitution, and of the treaty between the 
United States and China in more than one particular ? Does not the 
pétition and return, as clearly as in the Laundry Case, présent a case 
■within the purview of the observations of Mr. Justice Field quoted 
from that case ? We are ourselves unable to distinguish this case, 
in principle, from the Laundry Case. If this means prohibition of 
the occupation and a destruction of the business and property of the 
Chinese laundrymen in San Francisco, — as it seems to us this must 
be the effect of executing the ordinance, — and not merely the proper 
régulation of the business, then there is discrimination, and a viola- 
tion of other highly important rights secured by the fourteenth 
amendment and the treaty. 

That it does mean prohibition, as to the Chinese, it seems to us 
must be apparent to every citizen of San Francisco who has been 
hère long enough to be familiar with the course of an active and ag- 
gressive branch of public opinion and of public notorious events. 
Can a court be blind to what must be necessarily known to every in- 
telligent person in the state ? See Ak Kow v. Nunan, 5 Sawy. 560 ; 
Sparrow v. Strong, 3 Wall. lOé; Brown v. Piper, 91 U. S. 42. 

But the suprême court of the state, in the récent Case of Yick Wo, 
9 Pac. Eep. 139, has sustained this ordinance in ail its parts, both 
as a valid ordinance under the state constitution, and under the pro- 
visions of the fourteenth amendment, and the treaty with China. Al- 
though the court does not discuss fully the latter aspect of the case, 
it announces its view to be that the points are covered by the prin- 
ciples declared in Barhier v. Connolly, 113 U. S. 27, S. G. 5 Sup. Ct. 
Eep. 357, and Soon Hing v. Crowley, 113 U. S. 703, S. C. 5 Sup. 
Ct. Bep. 730. We are ourselves unable to put the same construction 
on the rulings in those cases, or upon the efîect of the principles an- 
nounced. We hâve no reason to find fault vfith anything decided in 
those cases, as we understand them, but it does not appear to us that 
thèse cases go far enough to cover the points now raised. The ques- 
tion now decided does not appear to us to bave been presented in ei- 
ther of the cases. Indeed, the writer of this opinion himself denied 
the writ of haheas corpus in Soon Hing v. Crowley, on the same 
grounds adopted by the suprême court on writ of error to this court. 
He did not eonsider that that case presented the same points decided 
in the Laundry and Tom Tong Cases. That ordinance reserved no 
arbitrary discrétion to grant or refuse a permit. It provided for a 
license upon complying with prescribed conditions. Its validity was 
recognized, and we hâve never denied, and we do not now deny, the 
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power of the board of supervisors to properly regulate, by reasonable 
conditions, prescribed in advance, the carrying on of this or any other 
business in sueh a manner as to render it reasonably safe. 

The Case of Yick Wo was argued before the state suprême court iil 
bank, but the opinion was prepared by the commissioners, and the 
case decided against the petitioner by the court for the reason stated 
in the opinion of the commissioners. It thus had the approval, after 
full and solemn arguaient, both of the full court, consisting of seven 
judges, and of the three commissioners. In view of this décision, and 
of the views of the district judge of this district in Soon Hing's Case, 
wherein we divided in opinion, we do not feel suÊScient confidence in 
our own views, in opposition to the apparent greaterweightof judieial 
authority in this state, to justify us in holding the ordinance to bave 
been passed in contravention of the provisions of the fourteenth 
amendment and of our treaty with China, or in discharging the pe- 
titioner on that ground. 

This court bas no appellate power over the courts of the state, and 
the writ of habeas corpus cannot be used to perform the functions of 
a writ of error. Ex parte Reed, 100 U. S. 23. As to the question 
on habeas corpus, there is only a concurrent jurisdiction with the state 
suprême court. The judgment of this court is no more binding on 
the state court than is that of the state court on this court. It is 
only a question as to how the judgment of a court of the dignity 
of the suprême court of California sliould be regarded and treated by 
an inferior court of the United States on a question fairly open to 
doubt, until that doubt shall be resolved by a court whose décision is 
controlling and binding on both. Althougb the atatute imposes upou 
us the duty, which we could not, if we would, escape, of investigat- 
ing and deciding ail cases wherein a party allèges himself to be im- 
prisoned in violation of the constitution, laws, and treaties of the 
United States, even where held in pursuance of a judgment of a state 
court, yet we do not conçoive it to be our duty to overrule the action 
of the suprême court of the state unless it be upon the clearest and 
most undubitable grounds; and especially so, since the act of last win- 
ter bas given an appeal, by means of which the party can bave any 
question of différence between the local state and the United States 
courts authoritatively determined by a tribunal to the décisions of which 
ail must yield obédience. Besides, a writ of error lies to the state 
suprême court from the suprême court of the United States, and this 
is the regular mode appointed by law for a review by an appellate 
tribunal of the questions involved. This is a case, under the circum- 
stances, peculiarly proper to be left to the final arbitrament of that 
tribunal. A conflict between the suprême court of the state and the 
United States circuit court, in regard to a matter open to reasonable 
doubt, as this clearly is, over which they hâve concurrent original ju- 
risdiction, would be very undesirable, and should be avoided when 
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practicable, and especially so where the party can hâve any error of 
either court corrected in the ordinary and regular course of judicial 
proceedings on writ of error or appeal . 

The prisoner will be remanded, in déférence to what appears to us 
to be the greater weight of judicial authority in this state, but, if de- 
sired, an appeal will be at once allowed, and it is to be hoped that 
both parties and the United States suprême court will co-operate to 
procure a speedy décision of a case that involves the interests — the 
ail, we may say — of so large a number of Chinese résidents, who hâve 
been for many years pursuing their peaceful and useful avocations in 
the laundry business in San Francisco, without any serious injury to 
the city or its citizens, but to the great convenience of many. 

Let the writ be discharged and the petitioner remanded. 



Illinois Cent. E. Co. ». Chicago, B. & N. R. Co. 

{Cirauit Court, N. B. Illinois. January 29, 1886.) 

Rbmovai, of Cause — Fédéral Question — Chabactbr op Question, how 
Hhown. 

In order to give the circuit court jurisdiction of a case, it must appear from 
the facts and averments in the record that a fédéral question is really and 
substantially involved. 

Motion to Dismiss. 

B. F. Ayer and John N. Jewett, for complainant. 

Charles M. Osborn, M. D. Hathaway, and Dexter, Herrick é Allen, 
for défendant. ' 

Gebsham, J., {orally.) The Chicago, Burlington & Northern Eaiiroad 
Company commenced a proceeding in November last in the circuit 
court of Jo Daviess county, under the statutes of Illinois, to condemn 
part of the right of way which belongs to the Illinois Central Eaii- 
road Company. The latter company appeared in the state court, and 
caused the proceeding to be removed to this court on the ground that 
it involved a fédéral question. On the same day that the record was 
fîled in this court, the Illinois Central Company filed a bill against 
the Chicago, Burlington & Northern Company, to enjoin it from fur- 
ther prosecution of its condemnation proceedings, and from interfer- 
ing in anywise with the complainant's possession and enjoyment of 
its right of way. A motion was made by the Chicago, Burlington & 
Northern Company to dismiss this bill for want of jurisdiction. 

In 1850, congresB, by an act, granted lands to the state of Illinois 
to aid in the construction of designated lines of railway within the 
state as well as for right of way 200 f eet wide. The state, by its lég- 
islature, accepted this grant for the purposes specified, and subse- 
quently by an act ereated the Illinois Central Eaiiroad Company, and 
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conferred upon it power to construct the designated lines of railway 
and operate the same. The lands granted to the state were by the 
latter granted to the Illinois Central Eailroad Company to enable it 
to construct the lines of railroad as required by the congressional 
grant. The railroad company accepted the grant, constructed the 
lines of railway which the grant calîed for, and has operated them 
to the présent time. In the aot of congress making the grant, it was 
provided that the United States should bave the right to transport 
troops and munitions of war free of charge over the roads to be con- 
structed, and that the inails should be carried for a compensation to 
be fixed by congress from time to time. The grant was made for 
the purpose, in the main, of encouraging settlement, and thus devel- 
oping the resources of the state and promoting the welfare of the 
people. It was a grant by the United States to the state on the faith 
that the latter, as a sovereigQ, would see that the conditions of the 
grant were complied with. It was not the intention of congress to 
provide for the building of lines of railroad within the state of Illinois 
which should be perpetually maintained for the benefit of the United 
States. 

It is insisted by counsel for the Illinois Central Company, in sup- 
port of the jurisdiotionof the court, that the aot of congress became 
a substantial part of the company's charter, and that the company 
became directly bound to the United States to perform the conditions 
of the congressional grant ; that the company took the land granted 
for right of way charged with a use or public trust; and that the 
company holds it protected against the state's right of eminent do- 
main. I do not think this position is tenable. The United Statea 
has parted absolutely with its title to thèse lands. It has no more 
interest in them than it has in any other land which it has disposed 
of. Lands owned by the United States within a state, and not held 
for a public purpose, are subject to the state's right of eminent do- 
main and taxation, the same as lands owned and held by individuals. 
It is only sucb land as the United States owns and holds within tha 
states, and upon which it maintains public buildings, arsenals, forts, 
etc., that are exempt from state authority and taxation. The United 
States does not own or hold the right of way in question in any sensé, 
and it certainly has no such interest in the right of way as dénies to 
the state the right to take it for necessary public uses. U. S. v. Rail- 
road Bridge Oo., 6 McLean, 517; Union Pacific Ry. Go. v. Burling- 
ton & M. B. R. Co., 3 Ped. Rep. 106. 

It is true that the Illinois Central Company in its bill avers that, 
under the aot of congress making the grant, its right of way is not sub- 
ject to the state's right of eminent domain; but the mère assertion of 
the right is not of itself sufficient to confer jurisdietion upon this court. 
The court must see from the facts and averments in the record that 
a fédéral question is really and substantially involved, and no such 
question is presented in this case. 
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It will be observed that the United States is not complaining of the 
proposed action on the part of the state. It is the Illinois Central, 
a créature of the state, which dénies the right of the state to exercise 
the asserted authority over the right of way. This corporation ac- 
quired its rights, including right of way, directly from the state. It is 
responsible to the state and not to the United States. It cannot be 
assumed that the state of Illinois, in accepting the congressional 
grant, intended to relinquish absolutely its authority over so large a 
portion of territory as was granted for the right of way. 

I hold that it does not appear from the bill or the proceedings in 
condamnation that there is a real and substantial controversy, in- 
volving a construction of the congressional act of 1850, and the bill 
is therefore dismissed. 



United States v. CenteaIi Pac. E. Co. 
(Où-cuit Court, D. Califomia. January 29, 1886.) 

1, Pdblic Landb— Grant to California & Obbgon Railboad— Mexican Qraîtt. 

Under the a<it of conçress of July 25, 1866, lands outside of the 40-mile 
lirait of the garant, and within the exterior limits of a Mexican grant, are sub- 
ject to sélection, instead of alternate odd sections not otherwise disposed of 
at the time of the location of the road, situated within the 40-niile limit, any 
time after the rejection of the Mexican grant. 

2. Samb— LiBTT Lakds. 

Such grant does not attach to the odd sections outside of the 40-mile limit 
until the sélection is actually made by the railroad company, under the direc- 
tion of the secretary, in lieu of other lands disposed of within the limit. 
& Saue — Prbmatubb SeijEction — Suit to Vacate Patent. 

Where such lands hâve been prematurely selected and patented, a suit by 
"the United States to vacate the sélection and patent on the ground of mistake, 
commenced after the rejection of the grant, will not be sustained when no 
private party has acquired an interest in the land, and the United States has 
assumed no obligation or suffered no injury. 

4. SAME — BOUNDARIES OP GbANT. 

Where three exterior boundaries of a Mexican grant are designated, and 
the quantity of land known, the fourth boundary may be ascertained by run- 
ning a line parallel, to the opposite boundary, a proper distance therefrom to 
embrace the quantity of land called for. 

In Equity. 

S. G. Hilborn, for complainant. 

Bennett é Wigginton, for respondent. 

Sawyeb, J. This is a suit on the part of the Unîted States to va- 
cate three patents, alleged to hâve been improperly issued, by mistake, 
to respondent, for lands, under the congressional grant to the Cali- 
fomia & Oregon Eailroad Company, to aid in the construction of a 
railroad under the act of July 25, 1866. 14 St. 239. The patents 
cover, in the aggregate, something over 20,000 acres. It is alleged 
that, at the time the grant attached by the definite location of the 
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road, the lands were within the exterior limita of a Mexîcan grant, a 
claim for confirmation of which was then pending and undetermined 
in the courts; and, being sub judice, they were not public lands, and 
therefore not within the terms of the grant. The dates of the patents, 
respectively, are March 5, 1872, March 17, 1875, and December 20, 
1875. The plat of definite location provided for under the act waa 
filed on July 1, 1867. The alleged Mexican grant to Dias was pre- 
sented for confirmation, August 31, 1852, and rejected by the board 
of land commissioners, as invalid, October 30, 1854. The district 
court afiSrmed the décision rejecting the grant, March 15, 1858. On 
July 1, 1857, the claim was again rejected by the circuit court, and 
the decree of the circuit court was affirmed on appeal, and the grant 
finally rejected by the United States suprême court, March 3, 1873. 
The grant, therefore, never had the approval of any one of the four 
tribunals through which it passed, and the original decree of 1854, 
rejecting it, was afSrmed by each; showing that there never was any 
merit in the claim under the alleged grant, 

It thus appears that the first patent sought to be vacated was issued 
before the final rejection of the grant; and the other two, more than 
two years, and two years and nine months, respectively, after its final 
rejection. It is insisted, on the part of the complainant, that the 
grant attached to the spécifie lands on the filing of the map of defi- 
nite location, in 1867, before the final rejection of the Mexican grant, 
and that the lands being then sub judice, they were not public lands.and 
not within the terms of the grant, as held in regard to the Moquele- 
mos grant in Newhall v. Songer, 92 U. S. 761. But thèse lands oc- 
cupy a position entirely différent from those involved in that case, 
and are not within that décision. None of thèse lands are within the 
40-mile limit of the grant, to the spécifie odd sections of which the 
grant, by virtue of the act, ipso facto attaches by the filing of the plat 
of definite location. The act grants "every alternate section of public 
land, not minerai, designated by odd numbers," to the number of 10 
on each side of the road, or within a limit of 40 miles, or 20 miles on 
each side, and then provides that "when any of said alternate sec- 
tions, or parts of sections, shall be found to hâve been granted, sold, 
reserved, occupied by homestead settlers, pre-empted, or otkerwise 
disposed of, other lands, designated as aforesaid, shall be selected by 
said companies in lieu thereof, under the direction of the secretary of 
the interior, in alternate sections, designated by odd numbers as 
aforesaid, nearest to, and not more than 10 miles beyond, the lirnitsof 
said first-named alternate sections;" that is to say, within 10 miles out- 
flide of the 40-mile limit. The grant, in such cases, does not attach 
to the spécifie sections of outside lands on the filing of the plat, but 
it remains a mère "float" until it is ascertained that there is a de- 
ficiency within the limits of the spécifie grant, and until the sé- 
lections outside are in fact made under the direction of the secretary 
of the interior. 
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The grant does not attach to tîie spécifie alternate sections of lieu 
lands, until the sélection is so made by the company which bas the 
right of sélection, and recognized and adopted by the secretary. If, 
at the time the sélection is so made, recognized, and adopted, the 
.lands bave ceased to be subjudice, and are subject to grant, the rights 
of the company vest, and are valid. This point is settled in the case 
of Ryan v. Central Pac. R. Co., arising under the same grant to the 
Oregon & California Eailroad Company, and affected in precisely the 
same way by the claim under the same alleged Mexican grant to Dias, 
(6 Sawy. 260,) affirmed on appeal by the United States suprême court, 
(99 U. S. 383 ;) also affirmed in St. Paul, etc., E. R. v. Winona R. R., 
112 U. S. 731; S. C. 5 Sup. Ct. Eep. 334; see, also, Grinnell v.Rail- 
road Co., 103 U. S. 739; Cedar Rapids R. Co. v. Herring, 110 U. S. 
27; S. C. 3 Sup. Ct. fiep. 485; Kansas P. R. Co. v. Atchison, T. é 
S. F. R. Co., 112 U. S. 414; S. C. 5 Sup. Ct. Eep. 208, The land 
involved in that case was embraced in one of thèse very patents, — 
that of March 17, 1875, — and the case is therefore décisive on the 
identical question now presented. Both the circuit and suprême 
courts distinguished that case from Newhall v. Sanger, on the prin- 
ciple hereinbefore stated. The lands covered by the last two patents 
set out in the bill are situated precisely as the lands in Ryan's Case 
were, under the same grants and judiciai proceeding. They are ail 
lieu lands, situateoutside tbe40-mile limit, and required to be selected 
before the congressional grant attached. The lands were selected 
and patented after the rejection of the Dias grant, and after they had 
ceased to be subjudice. The title is therefore perfect as to the lands 
covered by the two patents issued in 1875, as is settled by the cases 
cited. The patents were therefore properly issued, and as to those 
two patents the bill must be dismissed. 

The only difficulty I bave in the case relates to the first patent is- 
sued in 1872, before the final rejection of the daim under the Dias 
grant, and while the lands so selected and patented were still sub 
judice, and /or that reason only, at the time, not subject to selectior 
under the décision of Newhall v. Sanger. The lands embraced in thi? 
patent were also ail Heu lands, situated outside the 40-mile limit of 
the spécifie grant. They are therefore in an entirely différent posi- 
tion from those inside the 40-mile limit. Those inside the 40-mile 
limit, under the décision of Newhall v. Sanger, being subjudice at the 
time the grant attached to the spécifie odd sections, were not within 
the terms of the grant at ail, but were regarded, in a certain sensé, 
as otherwise disposed of, and the subséquent removal of the cloud 
over them did not bring them within the grant; but being reserved, 
or so otherwise disposed of as to prevent the attaching of the con- 
gressional grant, congress provided for supplying the deficiency, not 
out of thèse same lands after the claim should be rejected, but out of 
other outside lands that should be open to grant when the sélection 
should be made. Congress intended that the company should hâve 
v.26F.no.7— 31 
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its 10 Bections of land to a mile of the road, and provîded that the 
lands outside uaight be selected in lieu of those already appropriated 
inside. In Ryan's Case, the suprême court held that the defieiency 
may be made up by sélections made outside, at any time after any landa 
covered by a pending claim are released from thatclaim, — afterthey 
cease to be subjudice, and become, in every sensé, public lands, open 
to other disposition. Now, the only difficulty in regard to this patent 
is that the sélection and patent were prématuré. Had the company 
waited till after the rejection of the Dias claim before selecting, the 
sélection and patent of identically the same lands would hâve been 
good. If this sélection and patent fail, the défendant bas notyetre- 
ceived ail the lands to which it is entitled, and it is still entitled to 
sélect an equal amount of outside lands, within the prescribed limits, 
provided a sufficient quantity of unappropriated lands is left for the 
purpose. It doès not appear that anybody else bas acquired any in- 
terest in thèse lands patented, and since they are patented it is not 
probable that any adverse interest in them bas been acquired. If this 
patent should be vacated, therefore, being no l'^-'Tger sub judice, the 
défendant would now be entitled to sélect thebu identical lands to 
compensate for the loss, and receive another patent for them. The 
Dias grant having long since been finally rejected, the lands would 
be now open for sélection, in pursuance of the décision in Ryan's 
Case, The resuit might be only the substitution of another patent to 
the same lands for the one vacated, at a great deal of further trouble 
and expense, both to the United States and to the respondent. 

The very défense to this suit, brought long after the final rejection 
of the grant, and the claim now set up to the lands under thèse pat- 
ents, is a manifestation now of an intent to sélect those lands. Mor- 
ally and legally, the défendant is, at this time, clearly entitled to bave 
thèse identical lands, there being no adverse claims to them. There 
is really no equity shown now in favor of the government ; on the 
contrary, the equities are ail in favor of the défendant. The govern- 
ment bas realized ail the benefits to be derived from the construction 
of the road. It made the same innocent mistake, if mistake there 
was, made by the défendant, whereby the défendant may lose a part 
of its lands, and treated thèse lands as subject to grant, and, having 
done 80, it has presumably received double the ordinary price for the 
alternate even sections ; so that it has in fact given away nothing 
and lost nothing. It has received ail it ever would hâve received had 
the grant not been made, and the road either not been built or been 
built. The government is not, and it never would bave been, enti- 
tled to anything more. Whereas, on the other hand, the défendant, 
in case of the vacation of the patent, has not got its fuU considéra- 
tion, — has not got ail the land to which it is entitled, and which the 
government is bound to give, — and it is now entitled to seleot the very 
same lands should the patent be vacated. In fact, the probability is 
that ail the other lands bave already been sold by the government, 
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aud the pmchase money received by it, so that there will at this time 
be no lands, except thèse, eut of which the grant can be satisfied. It 
does net appear that the United States bas assumed any obligation 
to any other persons with respect to thèse lands, or that they can in 
any way sustain any injury by the action already had, merely prema- 
turely taken, or that anybody else bas acquired any adverse interest 
or claim in the lands, or will in any way suffer by reason of thèse 
patents. 

The vacation of this patent wonld involve the necessity of issuing 
another for the same or an equal amount of other lands, if any there 
be, — of substituting a new patent for the one vacated. Courts of 
equity will not do a vain thing, — will not sustain a bill where no in- 
jury results from a mère innocent error in fact or law, upon which it 
is based, — and especially where that error consists merely in doing a 
little earlier than it should be done a thing entirely proper to be done 
at the right time, and which, if now undone, must be done over again. 
"Courts of equity do not, any more than courts of law, sit for the 
purpose of enforeing moral obligations, or correcting unconscientioua 
acts which are followed by no loss or damage," 1 Story, Eq. Jur. 203. 
Much less will it interfère where no injury results, and there is only 
a mutual innocent mistake, there being no moral wrong, and where, 
to correct the mistake in favor of the party complaining, would be 
inéquitable, and work an injury to the other party. Besides, if thèse 
lands are now lost, ail others open to sélection having at this day 
been disposed of, by reason of a change of circumstances the parties 
could not be placed in statu quo. 1 Story, Eq. Jur. 138a, 138c. 

I think this patent is now within the principles established in 
Ryan's Case. On thèse grounds the bill, as to this patent also, should 
be dismissed. 

A large portion of the lands — some 6,000 acres, I believe — cov- 
ered by thèse patents, and indicated in the answer and évidence, 
were conveyed in fee-simple absolute, to various parties before the 
filing of this bill, and the défendant had, at the commencement of 
this suit, and it now bas, no interest whatever in them. There is no 
party to the bill having any interest in thèse lands. No decree eau 
be made affecting those lands without having the holders or some- 
body having an interest in them before the court. U. S. v. Central 
Pac. R. Co., 8 Sawy. 81 ; S. C. 11 Fed. Eep. 449. The grantees of 
the patentée of thèse lands are indispensable parties to the suit. 
The bill must be dismissed, as to those lands, on this ground also. 

So, also, the défendant has conveyed ail of thèse lands, in trust, 
to secure the payment of ten millions of bonds issued and put upon 
the market. Although the respondent is interested in the residuum 
after paying the bonds, and is therefore a proper and doubtless a nec- 
essary party as to ail the lands not absolutely conveyed, as before 
Btated, there is no bondholder, trustée, or représentative of the bond- 
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holders, made a party to the suit, and no decree can be mâàe affect- 
ing theirrights withouttheir présence. 

It is but just to observe, on behalf of the government, that this 
suit was commenced after the décision of Newhall v. Sanger, 92 U. S. 
761, and before the décision in Ryan v. Central Pac. R. Co., 99 U. S. 
382, and in ail probability without noticing the distinction estab- 
lished by the latter case, which takes this suit eut of the rule laid 
down in the former. Had the latter case been decided before the com- 
mencement of this suit, it is but reasonable to présume that it never 
would bave been instituted. 

The answer dénies that certain portions of the lands embraced in 
the first patent of 1871, and some embraced in the other patents, 
were within the exterior boundaries of the Dias grant, and allèges 
that they are whoUy outside those boundaries. If this be so, those 
lands so situated are, in any event, properly patented to the défend- 
ant, and the title to them is perfect. Whether they are within the 
exterior boundaries of the Dias grant or not dépends upon how those 
boundaries are located, and probably no two surveyors, if left to them- 
selves, woilld hâve located them alike. Surveyor General Harden- 
burg located them in 1873, and Col. Von Schmidt again located them 
in 1880 under the direction and supervision of Surveyor Genei-al 
Wagner, and, I présume, expressly for the purposes of this suit, as I 
know of no other occasion for their détermination; but thèse locations 
differ very widely. In myjudgment, Wagner's location is much more 
accurate than Hardenburg's. Wagner's seems to hâve been located 
upon the principles stated and approved by Mr. Justice Field in Hen- 
shaiD v. Bissell, 18 Wall. 255, decided after Hardenburg's location 
was made. Says Mr. Justice Field: 

" With the breadth of the tract stated, the quantity limited, the southern 
and eastern lines designated, ail the éléments are given essential to the com- 
plète identiflcation of the land. A grant of land thus identlfled, or having 
stich desoriptioe features as to render its identiflcation a raatter of absohite 
certaintj', entitled the grantee to the spécifie tract naraed." Id. 263. 

I think, upon the principle thus stated, we bave the éléments from 
which the exterior boundaries of the Dias grant can be ascertained 
with reasonable certainty. It is described in his pétition, and the 
annexed desino, which was an unusually good one. We find from 
thèse documents that his grant was "joining to the north with Mr. 
Larkin's farm; to the south with the plains, aiso vacant; to the east 
with lands already seleeted ; and to the west by the mountains, — and 
the quantity was 11 square leagues." Turning to the desino we find 
it platted in a parallelogram, as bourided on the north by Larkin's 
land, beyond which we cannot go; on the east, by Jimeno's, grant; on 
the south, by a line drawn at right angles to the westward from 
Jimeno's west line, on the south of which line the lands, for a dis- 
tance of many miles, appear to be vacant. The mountains are 
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aketched to the west. Thus we hâve ail the éléments for locating the 
grant with proximate and reasonable précision, — Larkin's line on the 
north, Jimeno's on the east, the mountains on the west, and the quan- 
tity. Taking thèse given boundaries, and the fourth can only be 
drawn just far enough south to take in, with the other three bound- 
aries, 11 square leagues of land. On any other principle there would 
be no certainty whatever, for the south line haight just as well be 
drawn fifty miles further south as five. This appears to me to be the 
only reasonable way of determining the exterior boundaries of the 
Dias grant, and I adopt it. It seems to hâve the approval of the 
United States suprême court, and this seems to be the theory of Sur- 
veyor General Wagner's survey in 1880, and the boundaries so lo- 
cated to hâve his approval. Dpon this location of the exterior bound- 
aries of the grant, a considérable portion of the land in the oldest 
patent issued, as well as in the others, lies entirely outside of the ex- 
terior boundaries of the grant, and they were public lands, not sub 
judice, at the time of the sélection and patent, and were then subject 
to be taken by the railroad grant, and were rightfully patented. On 
this ground, also, the bill must be dismissed as to ail the lands em- 
braced in the several patents which lie north of the south line of Lar- 
kin's rancho, and ail lying south of a line drawn from the Jimeno 
ranch westward to the mountains, far enough south of Larkin's line 
to embrace 11 square leagues of land. 

The bill must be dismissed on the several grouuds indicated, and it 
is so ordered. 



Union Trust Co. of N. Y. v. Missouri, K. & T. Ey. Co. and others. 

(Original Bill.) 

Missouri, K. & T. Ey. Co. v. Union Trust Co. of N. Y. (Cross-Bill.) 
(Circuit Court, D. Kansa». November Term, 1880.) 

1. Railhoad Mortgage— Sukbendbr of Road to Company — Tendbb dp Intbk- 

BST Due. 

The trustée in the mortgage of a rallway company, which was in default in 
respect of interest on bonds, the principal of which did not mature for many 
years to corne, having, as mortgagee, entered into possession of the railroad, 
was, on being tendered and paid the amount of past-due interest, decreed to 
Burrender the possession of the road to the railway company. 

2. SaMB— MOHTGAGES CONSTHUBD. 

Article la of the mortgage or deed of trust of the Missouri, Kansas & Texas 
Railway Company to the Union Trust Company, trustée, of February 1, 1871, 
and article 13 of the same mortgage, construed. Article 12 was held to give 
the trust company power to enter and hold possession only in case there has 
been a default in the payment of interest, and a majority of the bondholders 
had elected to hâve the whole sum secured by the mortgage to become due. 
Article 13 was held to give the trustée power to enter and hold possession of 
the road only in case of default in the payment of interest, foUowed by a 
written demand of the holders of at least 1,000 bonds to foreclose the mort- 
gage. 
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8. Samb— Agreembkt to Prêtent Necessitt oe Fobeclosukb. 

The railTray company, being embarrassed, made on the flrst of March, 
1876, a contract with its bondholders, whereby tbe Union Trust Company, as 
mortgage trustée, was let into the possession and opération of the road, under 
the further agreement that the flrst mortgage bondholders would accept 4per 
cent, interest instead of 7 per cent, for the years 1876, 1877, 1878, and 5 per 
cent, interest instead of 7 for the years 1879, 1880, and 1881. In the event of 
earnings over the amount necessary to pay this reduced rate of interest, the 
agreement provided that such excess should be used in the payment of inter- 
est on the second mortgage income bonds. At the end of four years the com- 
pany tendered the full amount of ail interest on the first mortgage bonds then 
m arrears, and demanded the possession of the road. Held, construing the 
agreement of March 1, 1876, that that agreement was made for the benetit and 
protection of the railway company, to prevent the necessity of a foreclosure, 
and that the railway company, on the i)ayment of ail interest in arrears, at 
the full rate, was entitled to the possession of its property, although the six 
years contemplated by the March agreement had not elapsed; and that the in- 
come bondholders had no right to insist on the property remaining for two 
years more in the hands of the trust company. 

On the first of February, 1871, the railway company executed a 
first mortgage to the Union Trust Company of New York, as trus- 
tée, to secure bonds, amounting to more than $14,000,000, drawing 
7 per cent, interest. In 1874, the company made default in the 
payment of interest, and a receiver was appointed under a second 
mortgage. In 1875, the trust company filed a bill to foreelose the 
said mortgage of February 1, 1871 ; the receiver continuing in pos- 
session. On March 1, 1876, the first mortgage bondholders, as par- 
ties of the first part; the second mortgage bondholders and ail other 
creditors, parties of the second part ; the Missouri, Kansas & Texas 
Eailway Company, party of the third part; and the Union Trust 
Company as party of the fourth part, — entered into an agreement 
known as the "March agreement." 

Briefly stated, that agreement having recited that the railway 
company is unable at présent to pay its existing indebtedness, etc., 
provides that the first mortgage bondholders will accept 4 per cent, 
interest for the years 1876, 1877, and 1878, and 5 per cent, inter- 
est for the years 1879, 1880, and 1881, to be paid semi-annually on 
the days mentioned in the bond, to-wit, February and August 1 of 
each year; and the said first mortgage bondholders agreed that, for 
ail past-due interest, and the différence between the reduced rate and 
the mortgage rate, as it became due, they would accept income bonds 
under an income mortgage to be made and dated April 1, 1876, at 80 
cents on the dollar; the said income bond to draw interest at the 
rate of 6 per cent., payable semi-annually, from the net or surplus 
earnings of the railway company. Bill, Bchedule A, 14, 15. The 
floating debt creditors and the holders of the second mortgage bonds, 
under the original second mortgage of September 1, 1873, who held 
first mortgage bonds as collatéral security, were authorized to re- 
tain said first mortgage bonds, and crédit them upon their indebted- 
ness at 65 cents on the dollar, flat. For the balance, after crediting 
thèse collaterals, they were to receive income bonds under the in- 
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oome mortgage, at 80 per cent, of their par value. Bill, Schedale 
A, 17, 18. The persons holding preferred stock, issued under the 
agreement of April 27, 1874, were to receive ineome bonds therefor. 

The third article of the said agreement provides how said net sur- 
plus earnings should be applied. Adjustments were to be made semi- 
annually, as each coupon upon the first mortgage bonds became due. 
The net or surplus earnings were to be applied — First, to the pay- 
ment of the interest on the first mortgage bonds at the reduced rate; 
second, any excess, to the payment of the interest on incomes; third, 
any excess beyond this, tobe applied towards increasing the payment 
of the interest on the first mortgage bonds up to the mortgage rate; 
fourth, if there is no excess of the net earnings over the reduced rate, 
the first mortgage bondholders were to take, semi-annualiy, ineome 
bonds for the balance at 80 cents on the dollar; Jîfth, if there should 
be no net earnings applicable to the ineome bonds, they were to ae- 
cept, semi-annually, interest-bearing scrip, which it was provided was 
to be redeemed, with 6 per cent, interest, before any dividend could 
be declared upon the stock. 

On April 1, 1876, the ineome mortgage was exeeuted, pursuant to 
that agreement. This is strictly an ineome mortgage, whereof the 
principal is due in the year A. D. 1911; and it provides that, from 
the net or surplus earnings of the said railway Company the interest 
thereon shall be paid semi-annually, at the rate of 6 per cent, per 
annum, on the first days of April and Ootober in each year. 

Article 3 of said ineome mortgage provides that the railway Com- 
pany, after it shall hâve received its property, "shall thereafter pay, 
from its net or surplus earnings remaining after the payment of the 
expenses of operating and keeping in repair its railway and property 
herein described, and the interest of the several incumbranees prior 
herefo, the interest on the said bonds, semi-annually, at the rate of 
6 per cent, per annum, on the first days of April and October of each 
year. If the said net or surplus earnings, so remaining as aforesaid, 
shall not be sufficient to pay the interest of the said bonds as the 
same becomes due and payable, the said railway company shall issue 
to the holder of the coupons or interest warrants of the said bonds 
scrip certificates, payable only from the net or surplus earnings of 
the railway company, which, with the interest thereon, at the rate of 
6 per cent, per annum, shall be redeemed and paid by the railway 
company before it déclare or pay any dividend on the capital stock." 

The sixth article of the ineome mortgage, which is the one which 
contains the company's covenant, and the only one referred to in 
the scrip as the authority under which the scrip is issued, is as fol- 
lows: 

"Art. 6. The said party of the flrst part [railway company] hereby further 
agrées tliat it will pay, or cause to be paid, the said bonds to be issued and 
fieeured by this mortgage as aforesaid, and that it will pay the interest thereon 
semi-annually, in lawf ul money, from its net or surplus earnings remaining 
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after the payment of the expenses of operating and keeping in repair its rail- 
way and property herein described, and of the interest on the several incum- 
brance3 prier thereto and hereinbefore described, provided said net or surplus 
earnings shall be suificient therefor, and that in case its said earnings in any 
six months shall be insufflcient therefor, then, for any such déficit, said party 
of the flrst part agrées to issue a scrip certiflcate, redeemable, with six per 
cent, interest, before any dividend shall be declared upon the stock of said 
Company, [which folio ws, in this respect, the language of article 3 of the March 
agreement.] Said party of the flrst part f urther agrées to pay ail taxes, levies, 
and assessments imposed and assessed, and which may hereafter be imposed 
or assessed, upon the premises, franchises, and property hereby conveyed, or 
intended so to be, and also the United States government tax upon the inter- 
est payable on. said bonds, and each of them, and that it will, at its own ex- 
pense, do or cause to be done allthings necessary to préserve and keep valid 
and intact the lien and incumbrance hereby created." 

Under certain orders of court and the March agreement, the re- 
ceiver surrendered to the trust company, and that Company took pos- 
session of, the railway, July 1, 1876, and remained and was in pos- 
session in Novemher, 1880, -when the tender below mentioned was 
made. 

Under the opération of the agreement of March 1, 1876, and the 
corresponding provisions of the income mortgage of April 1, 1876, 
the interest up to Decemher 1, 1880, on the first mortgage bonds, at 
the reduced rate, had been paid in full, but net promptly, in cash, 
ont of earnings, except the coupon which fell due February 1, 1880, 
and the one which fell due on August 1, 1880. The différence be- 
tween the reduced rate and the mortgage rate during this period had, 
pursuant to said agreement and mortgage, been settled for each six 
months by the issue and delivery of income bonds therefor. There 
being no earnings reported by the trust company as applicable to the 
payment of interest on the income bonds, this interest had every six 
months been settled by the issue of the company's interest- bearing 
scrip. 

The eleventh article of the March agreement provided that "when- 
ever the net proceeds of the business of the road shall be sufficient, 
pursuant to the foregoing provisions, to pay the first mortgage cou- 
pons in full, and whenever such payment in full shall hâve been made 
in succession, it shall be the duty of the trust company to settle its 
accounts with the railway company, and deliver to the railway com- 
pany ail and singularthe moneyand property so held by it in trust." 
The twelfth and thirteenth articles of the first mortgage of February 
1, 1876, construed by the court, are sufBciently stated in the opinion. 

In November, 1880, the railway company tendered to the trust 
company the full amount of ail past-due interest on the first mort- 
gage bonds, and demanded the possession of its property. The trust 
company refused to accept it, and filed a bill in the United States 
circuit court for the district of Kansas, making the railway company, 
and représentatives of its mortgage bondholders, défendants, set- 
ting out in extenso the différent mortgages and the said March agrée- 
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ment, and claiming, among other things, that ît was entitled to keep 
in possession, under the terme of the mortgage of Eebruary 1, 1871, 
and of the said March agreement. This is the original bill above 
entitled. 

The railway company appeared and answered; and also filed a 
cross-bill against the trust company, alleging the mortgages, the 
March agreement, and the tender, which it offered to keep good, and 
praying that in case it should keep the tender good, and make pay- 
ment of ail arrears of interest on the first mortgage bonds, that the 
trust company be decreed to deliver to it its road and property. A 
decree was entered, ordering and adjudging that, upon settlement of 
the accounts between the trust company and the railway company, 
under and pursuant to the eleventh article of the agreement of March 
1, 1876, and upon payment in full of ail interest on the first mort- 
gage bonds secured by the mortgage of Pebruary 1, 1871, the trustée 
be ordered to deliver the road and property to the railway company. 

The statutes of Kansas (Comp. Laws 1862, p. 149) provided that 
ail mortgages or deeds of trust to secure the payment of money shall 
be foreclosed in court, and not by sale out of court ; also provided 
(Comp. Laws 1862, p. 68, "Mortgages") that, in the absence of stipu- 
lation to the contrary, the mortgagor of real property may retain the 
possession thereof. Thèse statutes were cited on the argument, al- 
though not referred to, and apparently considered immaterial, in the. 
opinion of the court. 

John F. Dillon, for défendant. 

Wheeler H, Peckham, for plaintiff. 

Charles E. Whitehead, for the Amsterdam syndicate of bondbolders. 

Miller, Justice. This bill is brought by the trust company, a 
citizen of New York, in the circuit court of the United States for the 
district of Kansas, against the railway company, a citizen of the 
United States, and others. Tlie primary object of the bill is to ob- 
tain the direction of the court in regard to the performance of the 
duties of eomplainant, as trustée, under circumstances mentioned in 
the bill, and it cornes before me on the bill, the answer, and cross-bill 
of the défendant company, and certain exhibits and affidaviis. 

I hâve not the time to write out in full the reasons governing my 
décision, nud in what I hâve to say must refer to instruments whose 
construction contrôla my action, without copying them, or even the 
material parts of them. 

The Union Trust Company is in possession of the road of the rail- 
way company, as trustée under two mortgages, and an agreement in 
writing concerning that possession, (the agreement of March, 1876.) 
The possession was delivered under the written agreement and on 
order of the court in the year 1876, and the road, its finances, and 
ail its affairs bave been managed by the trust company ever since. 
The reason for placing the possession of the road in the hands of the 
trust company was its failure to pay the interest on the mortgages 
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of the railway company, in whieh event those mortgages contaîned 
à provision for such transfer of possession. In the actual event, 
however, the agreement already mentioned as to the nature and du- 
ration of the possession so transferred, and the duties and powers of 
the trust company while in possession, was the more immédiate ar- 
rangement under which the trust company took charge of the road. 

The main purpose of the control and possession of this long line 
of railroad, extending many hundred miles through several states 
and the Indian Territory, being placed in the trust company, was to 
securè the payment of the debts of the company, and espeeially of 
the first mortgage bonds, in regard to whioh the trust company was 
the trustée. The railway company, which was then much in debt, 
and had for some time failed to pay its interest, now cornes forward 
and tenders ail that is due and uupaid on any of its funded debt, 
allèges its ability in future to meet ail its obligations as they ma- 
ture, and demands to be restored to the possession and control of its 
property. If there exists no spécial reason to the contrary, this 
would seem to be a reasonable demand, for the principal of the bonds 
for whioh the trust company is trustée is not due for more than 20 
years, and if the railroad company is ready to pay ail the interest that 
is due, and is in condition to meet its future installments, it is diffi- 
cult to see why its property should be kept out of its control, and in 
the hands of another corporation, for thèse 20 years. 

The points raised by the trust company are (1) that the provision 
of the first mortgage, under which they hold, requires this; and (2) 
that the written agreement, (of March 1, 1876,) under which they 
took possession, requires that they should at least hold it for the 
présent. 

The mortgage or deed of trust contains two distinct provisions as 
to the power of the trust company, in case of default of payment by 
the railroad company, found m articles 12 and 13 of the conditions 
of the instrument. Article 12 begins as followa: 

"In case default shall be made in payment of any interest npon either of 
said bonds when the same becoraes due and payable, or in payment of any 
sum or sums of money hereinbefore provided to be made for the création of 
said sinking fund, and such default shall continue for six months after the 
same bas been demanded, the whole principal sums mentioned in each and 
ail of said bonds then outstanding shall, at the option of holders of a major- 
ity in interest of said bonds, become forthwith due and payable; and in such 
case it shall be lawf ul for said party of the second part, [the trust company,] 
its successor or successors, to enter upon ail and singular the railroads, prop- 
erty, and premisps hereby conveyed, or intended to be conveyed. and to hâve, 
hold, use, and operate the same, until the same shall hâve been sold or other- 
wise disposed of , " etc. 

The provision as to what the trustées may then do is very f ull, and 
the power conferred very great. 

But, without elaborating the matter, I am of opinion that the 
words "in such case," referring to a state of case in which the power of 
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entry and possession dépends, mean the case in which there bas been 
a default in the payment, and on the déclaration by the majority of 
the bondholders that the whole of the sums secured by the bonds and 
the mortgage bas become due, according to the option, the holders 
hâve to do so. Then, and net till then, do ail thèse extraordinary 
powers in the trustée begin, and the remedy for a mère default in 
paying interest is found in section 13. It is as follows: "In case' 
default be so made and continued as aforesaid, that is, for six months 
after demand, the party of the second part, its suocessor or succes- 
sors in trust, may also, and upon the written request of the holders 
of at least one thousand of such bonds then outstanding, amounting 
to one millions of dollars, shall foreclose this mortgage by légal pro- 
ceedings," or sell or cause it to be sold at auction in the city of New 
York, etc. Both thèse sections contain spécifie directions for the 
exécution of the powers which they confer; but thèse powers arise, 
under the first clause, when there is a default, and a majority of the 
bondholders déclare the whole debt due; and, under the second 
clause, when there is a default, and the holders of a thousand bonds 
of a million of dollars in amount may demand foreclosure in court, 
or by sale of the trustée at public auction in the city of New York. 

Neither of thèse events bas occurred. There bas been no exer- 
cise, or attempt to exercise, the option of declaring ail the bonds to 
be due, nor bas there been any demand by any of the bondholders or 
the trustée to foreclose the mortgage by either of the modes men- 
tioned. I ean see no right, under this mortgage, in the trust company 
to take or to hold possession'of the road. 

As regards the agreement of the parties (of March 1, 1876) under 
which the actual possession was taken, I cannot recite it hère. It 
was made plainly for the henefit of the railroad company, to prevent the 
necessity of a foreclosure of the mortgage by either of the modes 
pointed out in the instrument, and the period of six years, to which 
the possession was limited, was intended to give the company that 
much time to retrieve its condition, and résume payment of its inter- 
est. During this time the road was to remain under the control of 
the trust company, and no foreclosure was to be bad if the company's 
revenue could pay the reduced rate of interest. If this could not be 
done, or if, at the end of six years, the railroad company could not 
résume them, and maintain the future payments of its interest in- 
stallments, the parties wereremitted to their rights under the original 
mortgage. 

The business of the road bas been so conducted that, with the aid 
of the increase of gênerai prosperity, ail the secondary or subsidiary 
mortgages and claims against the company hâve been paid or ar- 
ranged, so that nothing is due and unpaid except parts of the two 
last installments of interest on the first mortgage bonds. There is 
in the hands of the trust company a large sum of money (say $300,-, 
000) applicable to this payment, and the company, being now pros- 
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perous, offers to pay and tenders the balance. Must the trnst Com- 
pany keep the possession for two years longer, under thèse circum- 
stances, or should they aceept the money, pay off the coupons, and 
return the road to the possession of the owners? I think that the 
condition being for the benefit of the railroad company, it can waive 
the remaining two years of the agreement, and, when ail that is due 
is paid, they are entitled to the possession of their property. 

It is suggested that the trust company owes a duty to what la 
called the second or income bondholders, which requires them to hold 
the possession. But that instrument has no provision for possession 
of the road until default, and there has been none hère. It only 
covers the net income, after payment of the expenses and interest on 
prior mortgages, and its only remedy is that no dividend can be de- 
ciared until the interest on it is regularly paid. I can see no right 
of the trust company to hold for thèse bonds. 

It is also said that there is no such security that the railroad com- 
pany will be able to continue the future payment of its interest as 
the agreement contemplâtes. I am of the opinion that in this coun- 
sel is mîstaken; that the admitted facts, with the written instructions 
of the àdvisory board, which was organized under th« agreement for 
the purpose of advising in just such case as this, are sufficient war- 
rant for a surrender of the property. 

Let a decree be drawn in accordance with this opinion. 



EoYSTEB and another r. Eoanoke, N. & B. S. B. Co. and otbers. 

{Circuit Cowrt, E. D. North Carolina. January, 1886.) 

PrRB Instjkancb— Double Instjbance— Insurance bt Owner and bt Cahkibb. 
Where owners of certain cotton ship it by a carrier, and obtain insurance 
on it, and the carrier, at the time, has annual policies covering the cargoes 
of its steamer, which policies contain a clause limiting the insurance to the 
interest of the insured, and a flre occurs, this does not constitute double in- 
surance, and the shipper's insurers cannot mal^e the carrier'g insurers con- 
tribute to their loss. 

In Chancery. 

This is a suit in chancery by the plaintiffs on behalf of theîr in- 
surers, the Union Insurance Company, against the défendant, to eom- 
pel it and its insurers to contribute to a loss under the following 
circumstances : The steam-boat company is a common carrier. It 
received from the plaintiffs certain cotton for transportation on ita 
steamer Commerce. The said steamer, with her cargo, was destroyed 
by fire. No négligence in the matter was charged. The plaintiffs 
had insurance on their cotton in the Union Insurance Company, which 
paid them $3,900 on their loss. The steam-boat company also had 
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insurance to the amount of $10,000 in policies dated January 27, 
1883, and running a year, made payable to the steam-boat company 
for the benefit of whom it might concern. They were not floating 
policies, covering the goods on the spécial trip during which the fire 
occurred, but pohcies covering many goods on many trips. The fire 
oceurred on December 6, 1883. After the fire, the steam-boat Com- 
pany compromised with its insurers by collecting $4,060.89, and ap- 
plying it to the reimbursement of those of its shippers who were un- 
insured. This suit is brought by the plaintiffs, for the benefit of their 
insurers, against the steam-boat company and its insurers, claiming 
that there was double insurance, and that the plaintifï's insurers can 
make the insurers of the steam-boat company contribute to their 
loss. The only défendant insurers who bave been served with pro- 
cess, and answered, are the Eoyal Insurance Company and the Lon- 
don & Lancashire Insurance Company, each of whom paid $1,015.22 
under the circumstances above mentioned. The material portion of 
the policies of the défendant companies (taking the Eoyal as a 
sample, as they were ail identieal except as to names and amounts) is 
as folio ws : 

"The Royal Insurance Co., * * * in considération of $50, * * * 
do insure the Koanoke, iV. <& B. 8team-boat Co., against loss or damage by 
fire, to the amount of $2,500, the property hereiuafter described: On ail 
goods, wares, and merchandise generaUy, including cotton in baies, — their 
own, or in their oare or custody as common carriers or warehousemen, — while 
in transit on board their steamer Commerce. * * * Loss, if any, payable 
to said company for account of whom it may concern. * * * And the 
said * * * company hereby agrée * * * to make good unto the said 
assured * * * ail such immédiate loss or damage, not exceeding in amount 
the sum or sums insured as above specified, nor the interest of the assured 
in the property, except as herein provided, as shall happen by fire, " etc. 

That portion of the above in italics was in writing, the balance was 
in print. 

Richard Walke and Walter Clark, for complainants. 

PloU. m. Hughes, for défendants. 

Bond, J. This cause was submitted on the bill, answer, and ex- 
hibits, with an agreed statement of faets therein, and was argued by 
counsel. 

The court is of opinion that the complainants are not entitled to 
recover. The complainants shipped, on board the defendant's steam- 
boat, 78 baies of cotton. The steam-boat with ail its cargo was de- 
stroyed by fire. The complainants had insured, as owners, the cot- 
ton in their own names, to the extent of their estimate of its value to 
them. The défendant company had a policy for a year covering ail 
cargoes on board, limiting the liability of insurers to the extent of 
the interest of the insured in the cargo. The steam-boat company 
had no interest in the complainant's cotton, and, when it was con- 
fiumed, was paid notfaing on account of its loss. The company was 
under no obligation to insure its cargoes, and did not do se further 
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than io protect its interest for freigbt, charges, and Iobb accruing 
from the négligence of its employés. This is not double însurance, 
which makes a proper case of contribution between the several insur- 
ance companies. To make such a case, the property insured and 
the interest insured must be identical. A decree will be signed in ac- 
cordance herewitb. 



G1.BNN, Trustée, etc., v. Springs and othera. 

(Circuit Court, W. D. North CaroUna. December Term, 1885.) 

1. Corporation— Dbcrbb against— Eppect as to Stockholders. 

Except in the case of fraud, a decree against a corporation is concIusiTO 
against a stockholder thereof, even thougn tliere was not personal service 
upon him. 
% Same— Change of Namb — Stockholdebs, how Affectbd. 

The change of the name of a corporation does not relieve the stockholder 
of liability. 
8. Same— Bocks — Evidence as to Subscribbrs to Stock. 

The books of a corporation are prma/acie évidence of subscription by those 
whose names appear thereon as owners of stock. 

Bond, J. The above suit was brought to recover an assessment of 
30 per cent, upon the stock subscribed for by défendant in the National 
Express & Transportation Company, incorporated by the législature 
of the state of Virginia in the year 1865 ; the said assessment having 
been made upon the stock and stockholders of said company by the 
chancery court of the city of Eichmond, in a suit therein pending 
by Glenn, administrator, and othérs, creditors, against the said cor- 
poration. 

This court is of opinion that most of the matters set up as défenses 
cannot avail thèse défendants, because the decree, rendered on the 
fourteenth day of December, 1880, by the chancery court of the city 
of Eichmond, is conclusive against a stockholder, although there was 
no personal service upon him, unless fraud in obtaining the decree is 
shown, and no fraud in this case bas been alleged. Mor. Corp. 619; 
Abb. Corp. 403, 405-407. 

Now the decree is décisive — First, as to the fact that there was no 
lâches upon the part of the corporation or its trustées préviens to 
the signing of the decree; aecondly, as to the statute of limitations; 
thirdly, as to the existence of hona fide debts against the company; 
fowrthly, as to informalities in the incorporation; anà,Jifthly, as to 
the want of power in the trustée to make the call. Mor. Corp. 144, 
145; Vpton v. Tribilcock, 91 U. S. 45, 55. AU thèse défenses are 
precluded by the decree. 

Now the decree also settles the question that the mère change of 
name from the National Express Company to the National Express 
& Transportation Company "does not avoid the liability of the stock- 



FEAKE V. BALTIUORS & 0. B. CO. 495 

holder. Thomp. Liab. Stockh. § 111; Blackburn^a Case, 8 De Gex, 
M. & G. 177. 

The défenses not oovered by the deoree are not sufficient to prevent 
a recovery by the plaintiff, for it is well settled that the books of a 
corporation are prima facie évidence of subscription by those whose 
names appear thereon as owners of stock. Turnbull v. Paysan, 95 U. 
S. 418. So, also, it is well settled that the substituted trustée is the 
proper plaintiff in a court of law. Glenn v. Williams, 60 Md. 93; 
Sanger v. Upton, 91 U. S. 58; Code Va. c. 174, § 8. 

The call in this case was made by the Eichmond court on the four- 
teenth day of December, 1880. The writ issued on the sixteenth day 
of November, 1S83. Three years not having elapsed, the statute of 
limitations is no bar on account of the lapse of time since the sign- 
ing of said decree. Western E. Co. v. Avery, 64 N. C. 491 et seq. 

The défenses being disposed of, the case is simply this: A stook- 
holder owning 80 per cent, of his subscription asked to be relieved 
from liability, although the record shows that there are meritorious 
creditors of the company unpaid. No sufficient reason bas been 
given why this défendant should be relieved from his contract. 

Let judgmeut be eutered for the plaintiff. 



Peake, Adm'r, v. Baltimobe & 0. E. Co, 

(.Circuit Court, 8. S. Ohio. January, 1886.) 

ToHTS— Injttrt Catjsing Dbath and Damaoe to PRorERTT— WnEN Two Surra 

MAY BE BROUGHT— Re8 AdjUDICATA — EXBCUTOES AND AdmINISTBATOHS — 

Rev. St. Omo, §§ 6134, 6135. 

Where there was a collision with défendant'» train, by which the intes- 
tate was killed and his horses and wagon were destroyed, lield, that a suit 
by the administrator, under the Revised Statutes of Ohio, §g 6134, 6135, to 
recover damages for the death of the intestate, is not barred by the former 
recovery of the value of the horses and wagon, in another suit by the admin- 
istrator. 

On Demurrer. 

By a collision witb the defendant's train at a crossing, the intes- 
tate and his two horses were instantly killed, and his wagon was de- 
stroyed. The administrator brought twosuits in the state court; one 
for negligently killing the intestate, and the other for negligently de- 
stroying his property. There was a judgoient in the latter case for 
$450; afterwards a plea was filed, setting up that recovery and its 
satisfaction in bar of this case, and there was a reply stating the 
facts to which this demurrer was ûled ; and subsequently the cause 
was removed to this court. 

Converse, Booth â Keating and Outhwaite d Lynn, for plaintiff. 

J. H. Collins, for défendant. 
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Hammond, J. It was by the statute 4 Edw. III. c. 7, whîch has the 
force of common law with us, and through its enlarged construction 
by the courts, that injuries to personal property could be redressed, 
after the death of the owner, at the suit of the executor or adminis- 
trator. See Eev. St. Ohio, § 4975. ïhat statute almost abrogated, 
so far as it concerned personal property, though perhaps not qaite 
as fully as our modem statutes bave doue, the maxim that personal 
actions die with the person; but it left the maxim in ail its force as 
to injuries to the person until quite récent times. In this condition 
of the law, and prior to our own modem statutes giving a remedy 
after death even for injuries purely personal, there was a strug- 
gle, through the varioua forms of action, to redress thèse latter in- 
juries, notwithstandingthe obnoxious maxim, by bringing some action 
sounding in contract rather than tort; and, on the other hand, cer- 
tain actions upon contracta, but sounding in damages, — as, for ex- 
ample, assumpsit, — were sought to be excluded from the common-law 
advantage of survival for ail actions upon contracts. The modem 
abolition of forms of action has increased the complications of the 
subject; but everywhere traces of the influence of the nice discrimi- 
nations of the old spécial pleadings can yet be found, and the dis- 
tinctions between actions ex contractu and ex delicto, like those be- 
tween law and equity, so inhere in the fiber of our law that it seems 
impossible to be rid of them. Schouler, Adm'r, §§ 277-284; 1 Will- 
iams, Ex'rs, (4th Amer. Ed.) 664, 669, et seq.; 1 Wms. Saund. 216, 
note; Cooley, Torts, 262; 2 Add. Torts, 1111; Broom, Leg. Max. 
(7th Ed.) 904-916; Twyeross v. Grant, 4 C. P. Div. 40, 45; Kirk v. 
2Wrf, 21 Ch. Div. 484, 488 ; Alton y. Midland Ry. Co., 19 C. B. (N. S.) 
213; Bradshaw v. Lancashire R. Co., 10 C. P. 189; Blake v. Mid- 
land Ry. Ce, 18 Adol. & B. (N. S.) 93. 

There is in this case, since there is no relation of passenger to car- 
rier or other contract between the parties, no élément except of pure 
tort; unless, if necessity required, the principles of the old law might 
be invoked, — as in the case of the parson, for dilapidations, mentioned 
in Saunders, — to raise a contract by reason of a duty to be performed 
by this railroad company in so managing it that every person crossing 
its track should be safe from injury; this obligation or duty arising 
as a considération for the franchise of operating a railroad at ail. 
But, happily, we do not now need to resort to such niceties to save a 
manifest right denied by a maxim which never had any sensé in it, 
after the law, having advanced beyond the stage which gave ail a 
man's property to the first taker, when he was dead, allowed wills to 
be made and administrators to be appointed to transmit his prop- 
erty to the next of kin, when his debts should be paid. The early réc- 
ognition of choses in action as property capable of transmission was 
nothing more than the acknowledgment of the survival of a right 
to sue; but this is not strictly compréhensible, for the reason that a 
cause of action has no life, and cannot die, as the maxim says it 
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does. Therefore, discarding the fictions of wbich the law is some- 
times fond, it may be truly said that when a man dies the law takea 
hold of his property and vests the subséquent ownership in whomso- 
ever it pleases, according to its wisdom. Being dead, a man can no 
longer be a litigant in court, and the law therefore appoints some one 
to act in his stead and exercise the power he had to redress his in- 
juries, be they what they may, with such limitations as its wisdom 
may impose. We now hâve, because of rules that hâve become 
familiar, only a faint notion of the latitude that législation may take 
in giving directions as to what shall be done with a dead man's prop- 
erty, and how the injuries — I mean in the broadest sensé — he has 
Bustained may be redressed by others appointed to redress them; 
thèse two things being in the end only one, — the distribution of his 
property, namely : for that compensation due him as damages for 
injuries sustained either to person or property, although in the hands 
of an adversary who dénies the dead man's claim to it, is, after that 
controversy is settled, the amount aseertained and satisfaction made, 
as much tangible property distributed according to his will or ac- 
cording to the directions of the law in lieu of it, as any other. 

Now, for a very long time, — indeed, so long that we are apt to 
forget that it is ail by législative direction, — pursuing the course of 
nature, and foUowing the indications of human sentiment, the law 
has permitted the dead man to appoint the persons to take his prop- 
erty, and those who are to take his place as litigants and represent 
him in that behalf ; and, in default of a will to do that, sélects those 
nearest to him in affection as the takers, and appoints some one to 
represent him in litigation. Quite uniformly, everywhere, it has 
recognized the claim of creditors to be firet paid, and, after this, 
thut the widow and children, and then the next of kin, should take 
the surplus. Nearly always the executor or administrator must sue 
or be sued, no matter who takes the proceeds; and the law by a fic- 
tion has treated this right of the personal représentative to sue as a 
thing trpnsmitted by the dead man, in the sensé that, by a similar 
fiction, lie tangible property is transmitted ; but we should not al- 
low this fiction to mislead us in construing statutes like that hère. 
It may be that if, when the décèdent died, he had a right to sue, 
already subsisting and accrued, there was some basis for treating 
this as transmitted by him to his executor or administrator ; although, 
as a matter qf fact, as the language of the statute of Edward and 
ail subséquent statutes shows, it is rather the création in the repré- 
sentative of a new right to sue. But when — as in the case of in- 
stantaneous death, (if there be such a thing possible,) or in case of 
death longer delayed, where the gravamen of the action is the injury 
arising out of the death solely, and not out of the previous suffering 
— a suit is directed by law, which the décèdent previously to his death 
never had any right to bring, the fiction of any transmission of the 
cause of action appears more distinctly, and the création of a new 
v.26F.no.7— 32 
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cause of action becomes more marked. Unimportant as this really 
is, it bas a tecbnical beariug wbicb we cauuot overlook in cases like 
tbis, as we shall presently see. 

Again, wben tbe law in récent times took anotber step forward, as 
in Edward's reign it bad done, and determined that it would abolisb 
the absurdity of offering a premium to crush a man to deatb ratber 
tban crusb bim less severely, it departed from tbe original policy of 
first satisfying creditors out of one's effects, and, as to tbat kind of 
aesets or property, followed an analogous modem principle of inaur- 
ance of lives, and gave tbe proceeds directly to tbe widow or next of 
kin, to tbe exclusion of créditera. Not in every state was this done, 
but generally. Tbe reason of tbis seems plain, in view of tbe law as 
it stood under tbe old statute of Edward. Tbere even purely per- 
sonal injuries could be redressed, aliunde any contract relation of tbe 
parties, if it were made to appear tbat, as a direct and proximate 
cause of the injury, the personal property of the décèdent had been 
dimlnished; and this, notwitbstanding death ensued. Tbe statute 
of Edward gave a right of action in such a case, and it was treated 
as an injury to tbe property, and not tbe person; transmitted to the 
admiuistrator notwitbstanding tbe deatb; and tbe assets for satis- 
faction of creditors and distribution to tbe next of kin being lessened 
thereby, tbe administrator could sue as for ail otber assets. 

But as to tbat pain and suffering wbicb does not affect one's prop- 
erty to diminisb it, or lessen the assets in the hands of the adminis- 
trator, and as to tbe loss of a life, in wbicb creditors bave only £i re- 
mote if any interest, concerning wbicb injuries tbe man could only 
sue if he lived, and not at ail if be died, tbe législature, in its wisdom, 
concluded that tbe claims of creditors were not superior, and distrib- 
uted tbe proceeds to tbe widow and children or next of kin. It is 
true, the administrator sues, tbough the next of kin may, under some 
circumstances, also sue directly; but it is none tbe less the création 
of a new cause of action, and not one transmitted ; and tbis is shown 
by tbe fact tbat it proceeds mostly on the tbeory of compensating tbe 
next of kin for their loss, and not tbe décèdent, by increasing bis es- 
tate lor administration. The creditors may take tbe property, but 
tbe relatives shall bave tbe otber, bas been tbe theory of législation. 
It raust be admitted, bowever, tbat there is a good deal of obscurity 
about tbe législation, and it is diûicult to say wbether it proceeds on 
tbe one theory or tbe otber; for it bas commingled injuries wbicb 
might bave been redressed under the old statute of Edward, and pos- 
sibly some that migbt bave been redressed as bciug a breach of a con- 
tract, even witbout tbat statute, and belonging to tbe gênerai estate 
for administration, witb those tbat certainly could never hâve found 
redress at ail, except under tbe new acts wbich divert the proceeds 
from the gênerai estate. It may be tbat the assets of tbe estate proper 
for tbe benefit of creditors bave been somewhat curtailed by tbis pro- 
cess, but tbe rigbt of the widow or cbildren or next of kin bas been 
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enlarged mtich more than the ezteut of tbat curtailment. The stat- 
utes thenaselves, particularly those of Ohio, do net make it material 
to inquire whether it is for the pain and suffering of the décèdent, 
or for that of those for whom the administrator sues, for -which the 
latter recovers ; not, at least, as the question is hère presented. In 
either case the money belongs to them, and not to the administrator 
qua administrator for the ordinary purposes of administration of as- 
sets. He is not the gênerai trustée for the estate in the usual sensé, 
but a spécial trustée for the benefiiciaries designated by the new lég- 
islation, be they whom they may. 

This analysis of the sources of the administrator's power to sue, 
and comparison of the objects sought to be secured by the législa- 
tion, old and new, authorizing him to sue, are necessary for a proper 
understanding and application of the doctrine of res adjudicata, in- 
voked by this demurrer. There is much force in the position that 
when one comes to sue for damages for a particular trespass or tort 
of any kind, he should, in one suit, demand and show ail his dam- 
age, whether to person or property ; and this, whether he sues in his 
own behalf or that of another. If he sue for an injury to himself, 
this could be readily donc, for the recovery belongs to him, and it 
would seem immaterial whether one part is for damage to property 
and another for damage to the person. So, too, if Lord Campbell's 
act, and those of which it is the prototype, had, like that of Edward, 
merely given the administrator the right to sue, the recovery to go, 
like other assets, into the estate qua estate, it is quite difficult to see 
why the whole damage to both property and person should not be in- 
cluded in one recovery, or why any tort-feasor should be afflicted 
with two suits in such a case. Surely, the fact that the right to sue 
for injuries to property and for certain injuries to the person affecting 
the property injuriously, was given in Edward's reign, and that the 
right to sue for injuries purely personal and not affecting the property 
was given only in the reign of Victoria, should make no différence in 
that regard. Both are equally the créatures of statute ; and if one 
were the créature of the common law and the other of a statute, — one 
an old and the other a newly-ereated cause of action, — there can be 
no différence in the principle which wonld forbid two suits for the same 
tort. Nor does it seem material, in such case, whether the deceased 
had a cause of action before he died, which has been transmitted by 
opération of law to his successor, or whether the latter is the first pos- 
sessor of the right to sue; whether the gravamen of the action be the 
antécédent pain and suffering, or that which is caused simultaneously 
with death ; whether death be instantaneous, if there be such a thing 
possible, or longer delayed, — for once abolish the fiction that the cause 
of action dies with the person injured, and the whole matter of re- 
dress is open at large to the législature. It may consider whether the 
damages due shall go into the gênerai assets of the estate, thereby 
enlarging the fund for payment of debts, and, after this, for distri- 
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bution according to mil or the statutes of descent and distribution, or 

whether it shall go to others specially pointed out by the législation. 
And hère, again, it seema to be a somewhat unnecessary refinement 
to consider the question whether the législation is based on the idea 
of redressing a wrong done to the deceased, or to the statutory bene- 
ficiaries, — whether it is bis loss or theirs which is compensated by 
the recovery, — for the législature, in either case, has the power to 
abrogate the old law and redress the wrong. But, reasonably, as the 
statutes are drawn, it would seem to be not his suffering, but theirs, 
which is the ground-work of the action ; and, in tracing back the es- 
tablished rule, that no cause of action will lie to a, third person for any 
injury sustained by the death of another, it will be found that it was 
never satisfactory to the courts, since no very sound reason was ever 
given for it. Hall v. Steam-boat Co., Thomp. Carr. 205; Nashville é 
C. R. Co. V. Prince, 2 Heisk. 580; 2 Thomp. Neg. 1272. 

But with plenary power to redress both the wrong to the de- 
ceased, and that resulting to bis dependents, the législature, perhaps 
without any oare for the distinction, has given a broad action for re- 
dress; and the new législation, with that which previously existed, 
now furnisfaes a complète remedy for every one. And, apart from thèse 
refinements, it is only necessary to consider that long ago the dam- 
age for injury to property, either directly, or through injury to the 
person which resulted in a diminution of the property, was placed by 
the législature in the same category as other property, and brought 
within the policy of the law which détermines that ail property, with 
spécifie exemptions, shall be primarily a f und to pay the debts of the 
décèdent, and only the surplus shall belong to the persons designated 
in the ordinary statute of descents and distributions. But as to 
damages purely personal, following a policy which détermines that 
in such assets the creditors are not equitably interested, the new 
législation gives the proceeds directly to persons named in the stat- 
ute, — a spécial statute of distribution for this particular fund. 
Now, it is manifest that two suits are required to keep thèse two 
funds apart. If one suit were brought, tbere would be no way to ap- 
portion a verdict in solido, showing how much was for injury to 
property, and how much for injury purely personal; since the statute 
makes no provision for such apportionment, as it might bave done. 
Perhaps it would hâve been more just to défendants, and more eco- 
nomical to ail concerned, to allow one suit, and make provision to 
bave the recovery apportioned by the jury, by the court, by the ad- 
ministrator, or otherwise ; but the législature has not thought so, and 
ex necessitate there must be two suits. Nominally, the parties are 
the same, and in a broad sensé the cause of action and the issues are 
the same; but in a technical sensé none of thèse conditions exist, as 
sbown by the foregoing référence to the sources of the two suits, and 
their characteristics, respectively, and the case does not at ail come 
within the familiar requirements of the principle of res adjudicata. 
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The law, in its own wisdom, and in pursuance of its own distinct 
policies, splits the cause of action. The administrator is the trustée 
of two distinct f unds, for two distinct purposes, and, technically, sues 
in two distinct capacities, as much as if he represented two de- 
cedents, or as if the législature had appointed some other agent to 
bring the personal injury suit rather than himself. This is plainer 
under the Ohio statute, as atnended, than some others, perhaps, and 
plainer in this case than it might be in some others, where the al- 
ieged injury to the property or gênerai assets was not so direct and 
patent as it is hère. Èev. St. Ohio, 6135; 77 Laws Ohio, p. 207, 
(Act April 30, 1880;) Steel v. Kurtz, 28 Ohio St. 191. 

Cases elsewhere support this judgment. In England it has been 
held, not only that an administrator may bring two suits, as hère 
suggested he must, but also that one who has been injured both in 
property and person may, even while living, bring two suits, but not 
without substantial protest in the latter case. Leggott v. Great 
Northern R. Co., 1 Q. B. Div. 599; Brunsden v. Hiimphrey, 10 App. 

Cas. ; S. C. 24 Amer. Law Eeg. (N. S.) 369, and note; S. C. 11 

Q. B. Div. 712; Bradshawy. Lancashire & Y. Ry., supra; Blake v. Mid- 
land B. 'Co., supra; S. C. 83 E. C. L. 93; Needham v. Grand Trunk 
R. Co., 38 Vt. 294. 

The first of thèse cases is directly in point, only the case at bar is 
more plainly within its ruling, and it is the only case disclosed by 
the diligence of counsel or my own which is so ; but the others sus- 
tain the reasoning of that case, and I hâve endeavored to show the 
soundness of the judgment; and that, whatever may be said of 
bringing, while one is living, two suits for the same tort to person 
and property, there can be no objection, under existing statutes, to 
two suits by his administrator; indeed, there must essentially be two 
suits for the reasons I bave stated, if for no other. 

Demurrer overruled. 



KiRK and others v. Milwaukbe Dust Collectob Manuf'g Co.' 
(Circuit Court, E. B. Wisconain. October, 1885.) 

1. CoNTEMPTs— Fedeeai, Coubts— Jubisdiction. 

Where a cause has been removed from a State to a fédéral court, pending 
an application to punish one of the parties for contempt by disobeying an 
order of the state court, the fédéral court has no jurisdiction to hear and dé- 
termine such application. 

% Same— Rbv. St. § 733. 

The sole power of the fédéral courts to punish for contempt of their au- 
thority both at law and in equity is derived from section 725 of the Revised 
Statutes, and theycannot impose penalties under the state statute, in the form 
of pecuniary indemnity to the party injured. 

' Keported by Charles C. Linthicum, Bsq., of the Chicago bar. 
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8. Samb— Nature of Conthmpt Phocbedings m Fédérai. Cotjrts. 

A contetnpt proceeding in the fédéral courts is in its nature criminal, and 
must be governéd by the rules of construction applied in criminal cases. 

4. Bame— Removal Act of March 8, 1875. 

It is a gênerai and elementary principle that that court alone in which. a 
contempt is committed bas power to punish it or to entertain proceedings to 
that end; and the removal act of March 3, 1875, does not empower a fédéral 
court to inquire into an alleged contempt of the state court committed before 
the case is removed. 

6i Same — Sections 4 akd 6 of the Rbmoval Act Constbtjed. 

The provisions of sections 4 and 6 of the act of March 3, 1875, point to ail 
such proceedings and orders as bave relation to the prosecution and défense 
of the suit in due course, and the ultimate results aimed at in the litigation. 

In Equity. 

Flanders é Bottum and Quarles de Spence, for plaîntiffs. 

Cotzhausen, Sylvester, Scheiber d: Sloan, for défendants. 

Dyee, J. This is a suit removed from the state court to this court. 
The prayer of the complaint is that a certain license granted to the 
défendant by the plaintififs May 1, 1883, for the manufacture and 
sale of certain patented machines known as dust collectors, may be 
decreed to be canceled and annulled on the ground that the défend- 
ant bas violated certain conditions of the license, and that the de- 
fendant may be enjoined from further manufacturingand sellingsaid 
machines. The answer of the défendant controverts the allégations 
of the complaint, and, as is permissible under the code practice, sets 
up an équitable counter-elaim in which it is asked among other things 
that the plaintififs be enjoined, pendente lite, from engaging in or re- 
suming the manufacture and sale of the dust collectors covered by 
the license, and from slandering the title of the défendant aequired 
by said license, and from committing any acts in violation of the al- 
leged rights of the défendant as licensee. 

After issue was thus joined, the state court, ou application of the 
défendant, granted a temporary injunction restraining the plaintiffs 
"from engaging in or resuming the manufacture and sale of dust col- 
lectors within the United States in so far as exclusive license was 
vested in the défendant under the agreements mentioned in the plead- 
ings and under the letters patent set forth in the answer, and also 
from slandering the title of the défendant to manufacture, sell, and 
license dust collecting machines under said letters patent, or in any 
way questioning or controverting the right of the défendant to manu- 
facture and sell said machines, and from ail attempts to divert the 
good-will and patronage of the défendant to tbemselves or into other 
channels." This injunctional order was granted June 6, 1885, and, 
as originally entered, was to remain in force until June 20th. On 
the twenty-fifth day of June a further order was made continuing the 
injunction in force until the final hearing of the cause. 

Subsequently, and before the removal of the case to this court, it 
being claimed by the défendant that the plaintiffs were violatiug the 
injunction, an order was obtained that the plaintififs show cause on the 
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first day of September, 1885, -why they should not be punished for 
contempt in disobeying said injunction. This order was served on 
the flaintiffs Bean and George T. Smith Middlings Purifier Com- 
pany, and on one Faustin Prinz, who was alleged to be a party to 
tbe violation of the injunction. Ou the first day of September, and 
before the contempt proceedings were heard by the state court, the 
case, on the pétition of the plaintiffs, was removed to this court under 
theremoval act of March 3, 1875. 

An entryin the record indicatesthatthe défendants' counsel sought 
to hâve the judge of the state court dispose of the pending applica- 
tion to punish the plaintiffs for contempt, before the transfer of the 
case to this court was ordered, but he refused to entertaiu or pass 
upon the contempt proceeding, 

After the case came to this court, on ea; parte motion of the défend- 
ant, a time was fixed for hearing the application thus made in the 
state court to punish the plaintiffs for contempt, and a further order 
to show cause addressed to the plaintiffs Kirk and Pender, similar to 
that made by the state court, was entered, which, with the affidavits 
thereto attached, was served upon Kirk, but not upon Fender. As 
the plaintiffs are ail non-residents of the state of Wisconsin, service 
of tbe orders to show cause was made upon such of them as were 
served, out of the state. When this matter came on for hearing, a 
question in limine arose as to the authority and jurisdiction of thia 
court to entertain the contempt proceeding or to proceed to judgment 
therein, it appearing that the acts complained of, which constituted 
the alleged contempt, were committed while the case was pending in 
the state court and before its removal to this court; it being con- 
tended that this court did not, by virtue of the removal of the prin- 
cipal case, acquire authority to punish the plaintiffs for their alleged 
disobedience, before the removal, of the injunctional order of the 
state court. The court directed this question to be orally argued at 
the bar, and after very able arguments on both sides, this is the ques- 
tion to be now decided. 

A section of the state statutes (Rev. St. Wis. § 2565, c 117) pro- 
vides that every court of record shall bave power to punish, as for a 
criminal contempt, persons guilty, among other things, either of dis- 
orderly, contemptuous, or insolent behaviour committed during its 
sittings, in its immédiate view and présence, and directly tending to 
interrupt its proceedings, or to impede the respect due its authority, 
or any breach of the peace, noise, or disturbance directly tending to 
interrupt its proceedings, or willful disobedience of any process or or- 
der lawf ully issued or made by it, or résistance willfully offered by 
any person to the lawful order or process of the court. And the 
same statute provides that any such contempt shall be punished by 
fine not exceeding $250, or imprisonment not exceeding 30 days, or 
both. Another enactment in the same Eevision (Rev. St. Wis. c. 
150) entitled "of proceedings to punish contempts to protect the rights 
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of parties in civil actions," provides tliat "every court of record shall 
hâve power to punish by fine and imprisonment, or either, any neg- 
lect or violation of duty, or any misconduet, by which the rights or 
remédies of a party in an action or proceeding depending in such 
court * * * may be defeated, impaired, impeded, or prejudiced, 
in the following cases;" one of which enumerated cases is that of 
"parties to actions * * * and ail other persons * * * for 
a^jjy * * * disobedience to any lawful order, judgment, or pro- 
cess of such court," and "ail other cases where attachments and pro- 
ceedings as for contempt hâve been usually adopted and practiced in 
courts of record, to enforce the civil remédies of any party, or to pro- 
tect the rights of any such party." Section 3490 of this ohapter 
provides that "if an actual loss or injury has been produced to any 
party by the misconduet alleged, the court shall order a sufficient 
sum to be paid by the défendant to such party to indemuify him and 
to satisfy his costs and expenses, instead of imposing a fine upon such 
défendant. * * » Where no such actual loss or injury bas been 
produced, the fine shall not exceed two hundred and fifty dollars 
over and above the costs and expenses of the proceedings, and in no 
case can the imprisonment exceed six months." 

The power of the fédéral courts to punish for contempts is derived 
from section 725 of the Eevised Statutes of the United States, which 
provides that "the said courts shall hâve power * * • to punish 
by fine and imprisonment, at the discrétion of the court, contempts of 
their authority : provided, that such power to punish contempts shall 
not be coiistrued to extcnd to any cases except the misbehavior of any 
persons in their présence, or so near thereto as to obstruct the ad- 
ministration of justice, the misbehavior of any of the officers of said 
courts in their officiai transactions, and the disobedience or résistance 
by any such officer, or by any party, juror, witness, or other person, 
to any lawful writ, process, order, rnle, decree, or command of the 
said courts." 

ïhe last clause in section 4 of the removal act of March 3, 1875, pro- 
vides that "ail injunctions, orders, and other proceedings had in such 
suit prior to its removal shall remain in full force and effect until dis- 
solved or modified by the court to which such suit shall be removed." 
And section 6 of the same act provides that "the circuit court of the 
United States shall, in ail suits removed under the provisions of this 
act, proceed therein as if the suit had been originally commenced in 
said circuit court, and the same proceedings had been taken in such 
suit in said circuit court as shall hâve been had therein in said state 
court prior to its removal." 

Before considering what effect is to be given to thege provisions of 
the act of March 3, 1875, it is to be observed that the state statutes, 
as we bave seen, provide either for the punishmentof a party whodis- 
obeys a lawful order of the court as a criminal contempt, or for pun- 
ishment in the form of pecuniary indemnity to the party injured by 
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the misconduct which constitutes the contempt; and in the latter 
class of cases the punishment may indirectly tend to promote the 
rights and advance the remédies of the party to the action thus in- 
jured. ïhe sole power of the fédéral courts to punish for contempts 
of its authority both at law and in equity is derived from section 725 of 
the Eevised Statutes. It was argued by the senior counsel for the 
défendant that such power was inhérent in a court of equity, and not 
dépendent upon the statutory provision on the subject; and in hia 
discussion of the question he made a clear and forcible statement of 
the powers of a court of equity as those powers were originally exer- 
cised. But it will be observed that while the statute of the United 
States is in a certain sensé declaratory of an inhérent power in the 
fédéral courts to punish for contempts, it is restrictive and limits the 
exercise of that power to certain well-defined classes of cases. That 
it includes the exercise of this power by a court of equity is évident 
from the use of the words "order, rule, decree," and the rules of prac- 
tice for the courts of equity bearing upon this question, and referred 
to by counsel, were adopted in subordination to the statute which had 
its origin in 1831. 

In Ex parte Robinson, 19 Wall. 510, Mr. Justice Field said: 

"The power to punish for contempts i s inhérent in ail courts; its existence 
is essential to the préservation of order in judicial proceedings, and to the en- 
forcement of the judgments, orders, and writs of the courts, and consequently 
to the due administration of justice. The moment the courts of the United 
States were called into existence and invested with jurisdiction over any sub- 
ject, tliey became possessed of this power. But the power has been limited 
and defined by the act of congress of March 2, 1831. The act, in terras, ap- 
plies to ail courts. Whether it can be held to limit the authority of the su- 
prême court, which dérives its existence and powers from the constitution, 
may be perhaps a matter of doubt; but that it applles to the circuit and dis- 
trict courts, tbere can be no question. Thèse courts were created by act of 
congress; their powers and dutles dépend upon the act calling them into ex- 
istence, or subséquent acts extending or limiting their jurisdiction. The act 
of 1831 is, therefore, to tliem the law specifying the cases in which summary 
punishment for contempts may be inflicted." 

Congress having legislated upon the subject of contempts, and the 
fédéral courts haviag derived their sole power to punish for contempts 
from the act of congress, (Eev. St. § 725,) it follows irresistibly that 
the state court practice in such cases cannot be followed hère. Put- 
ting out of view for the moment the effect of the provisions of the re- 
moval act of March 3, 1875, which hâve been quoted, it is perfectly 
clear under ail the adjudications that a contempt proceeding in the 
fédéral court is in its nature criminal, and must be governed by the 
rules of construction applied in criminal cases. New Orléans v. 
Steam-ship Co., 20 Wall. 392; In re Ellerbe, 13 Fed. Rep. 532, where 
it is said that contempt of the authority of a fédéral court "has fre- 
quently been held to be an offense against the United States, within 
the terms of the provision of the constitution which authorizes the 
président to pardon sucb offenders;" U. S. v. Atchisojt, T. <& S, F. 
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Ry. Co. 16 Fed. Eep. 853; U.S. y.Berry, 24 Fed. Rep. 783; In re 
Mullee, 1 Blatchf . 23, Such it appears to be well settled, is the char- 
acter of proceedings to punish for contempt in the fédéral courts. 
Proceeding a step further, it is a gênerai and elementary priuciple, 
in support of which authorities are not needed, that that court alone 
in which a contempt is committed, or whose order or authority is de- 
fied, bas power to punish it, or to entertain proceedings to that end. 
Ex parte Bradley, 7 Wall. 364-372; Lessee of Penn v. Messinger, 1 
Yeates, 2; Passmore Williamson's Case, 26 Pa. St. 9; Eapalje, Con- 
tempts. § 13. 

From the foregoing it foUows that in the absence of any provision 
in the act of March 3, 1875, giving to this court the power now in- 
voked, it would be without power to inquire into or deal with the al- 
leged contempt. This would be so because of the gênerai principles 
that bave been stated. The question then is, and upon this point 
the contention hinges, do the clauses in sections 4 and 6 of the act 
which bave been quoted, mean that, upon the removal of a case from 
the state court, a pending and unadjudicated contempt proceeding 
cornes with it, and that the United States court shall bave the power 
to take up that proceeding and punish the party, if guilty, for bis vio- 
lation of the order and contempt of the authority of the state court ? 
It was insisted on the argument that this question was determined 
by this court in favor of the exercise of such power in Williams 
Mower é Reaper Co. v. Raynor, 7 Biss. 245. In this counsel are in 
error. There the state court bad made an order that the défendant 
deliver to the plaintiiï, to enable him to prépare bis pleading, sworn 
copies of entries in the defendant's books and of certain writings al- 
leged to be in bis possession. The défendant disregarded the order 
and was attached for contempt. An inquiry being instituted, be was 
adjudged guilty of misconduct, and was ordered forthwith to deposit 
the books and writings in court, and to pay to the plaintiff the costs 
of the proceeding, and to stand committed until the order was com- 
plied with. Hère the party had been adjudged guilty of the contempt 
and the penalty had been imposed. The court whose order had been 
disobeyed had pronounced the punishment, and thereby asserted its 
authority, and in that state of the record the case came to this court. 
It was held that that proceeding was a step taken in the principal 
action to secure the production of the books and papers for the ben- 
efit of the plaintiff, and stress was laid upon the point that the pro- 
ceeding did not therefore rest wholly in the défiance of the authority 
of the court. "It necessarily involved," said the court, "the enforce- 
ment of a civil remedy to which it had been adjudged the plaintiff 
was entitled in the action, and the protection of an alleged right of 
the plaintiff for the purpose of enabling him to proceed therein." It 
byno means follows from that décision, if the order of the state court 
in that case had been purely pénal, made for the sole purpose of vin- 
dicating the authority of the court, that this court would bave taken 
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it up and proceeded to enforce it. Even less does it foUow, if the 
proceeding had been one purely of contempt of the state court afford- 
ing no direct relief to the plaintiff in promotion of his action, and had 
been undetermined at the time of removal, that this court would hâve 
exercised jurisdictionof the proceeding. The provisions of sections 4 
and 6 of the aot of March 3, 1875, point to ali such proceedings 
and orders as hâve relation to the proaecution and défense of the 
suit in due course and the ultimate results aimed at in the litigation. 
They relate to ail such steps as hâve been and may be taken towards 
securing the ultimate relief sought ; that is, that the case shall go on as 
if originally commenced in the court to which it is removed, and that 
the proceedings already taken in advancement of the suit shall stand 
as if taken in that court. ïhis I believe is the gênerai understand- 
ing of the courts of the meaning of thèse provisions. 

It is contended, however, that the contempt proceeding was aux- 
iliary to the main action, and was of a civil nature and taken in 
promotion of a civil remedy. That is true to the extent that the 
state court had the power to inflict punishment in the form of pe- 
cuniary indemnity to the party injured. But how can this court 
deal with it, if at ail, except as a proceeding of a criminal nature un- 
der section 725? And in that case it would simply punish as the 
statute directs, by fine or imprisonment, for acts done in dérogation 
of the authority of another court, when the suit was pending in that 
court. A power so extraordinary should be clearly given before it is 
exercised. In the présent state of décision I regard the proposition 
as indisputable that this court, if it were to attempt to take jurisdic- 
tion of this proceeding, could not administer penalties aecording to 
the state statute. It would hâve to be treated as a purely pénal pro- 
ceeding. I conceive this to be the logic of the décision of the suprême 
court in Ex parte Fisk, 113 U. S. 713, S. C. 5 Sup. Ct. Eep. 724. 
It was there held that as congress had legislated generally on the sub- 
ject of évidence, and had conferred no authority to compel the ex- 
amination of a party before trial, but on the contrary had deelared 
that oral testimony should be taken in open court, an order for such 
examination made by the state court before the removal of the cause 
could not be enforced by the United States court. Analogous to this 
is the state of the case hère. Congress having legislated on the sub- 
j'ect of contempts and made a prosecution for contempt a purely pénal 
proceeding, with no provision for pecuniary indemnity to a party in- 
jured, this court is under the restraint of the fédéral statute, and can- 
not enforce the state statute. Thus the remédiai character of the 
proceeding is taken away. There are, it is true, some cases origi- 
nally brought in the fédéral courts in which those courts hâve attempted 
to adopt a practice analogous to that authorized by the state statutes 
in imposing penalties in contempt proceedings for the benefit of a 
party to the suit. But in two of the cases which hâve served as préc- 
édents (or such a proceeding, the validity of the practice is not dis- 
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cussed. In re Mullee, 7 Blatchf. 23; Douhleday v. Sherman, 8 Blatchf, 
45. See. also, Searls v. Worden, 13 Ped. Eep. 716. In U.S. v.Atch- 
ison, T. é S. F. Ry. Co., supra, Judge McGkary held that the pur- 
pose of a proceeding to punish for contempt "is not to afford a remedy 
to the party complaining, and who may hâve been injured by the acts 
complained of. That remedy must be sought in another way. Its 
purpose is to vindicate the authority and dignity of the court. In 
sueh a proceeding the court bas no jurisdiction to make any order in 
the nature of further directions for the enforcement of the decree;" 
citing authorities in support of his conclusion. This I think is the 
Sound view. "Section 725," says the suprême court, in Ex parte Rob- 
inson, supra, "is a limitation upon the manuer in which the power 
may be executed, and must be held to be a négation of ail other modes 
of punishment." 

In Fanshawe v. Tracy, 4 Biss. 497, Judge Dkummond said : 

"A party who has conducted himself in sueh a way as to justify the court 
in punishing him for contempt, or for disobedience of its order, has com- 
mitted an offense against the United States. The court is the mère instru- 
ment or organ of the government in punishing the person for the offense 
which he has committed. * * * If he is iraprisoned by order of the court, 
it is the act of the United States. The United States is the custodian of his 
person. If he is flned by the court, the fine goes to the United States; and 
although it may be a proceeding growing out of a civil action, it is distinct 
in its character in many of its essential particnlars. The parties may not 
hâve, do not hâve, absolute control over the proceedings. The United States 
is the party to the proceeding, and not the mère défendant or plaintiff upon 
the record." 

See, also, TJ. S. v. Berry, 24'Fed. Eep. 783. To the same effect are 
the adjudications in New Orléans v. Steamship Co., supra; Passmore 
Williamson' s Case, supra, and First Cong. Church v. Muscatine, 2 
lowa, (Cole's Ed.) 69. This proceeding, therefore, if prosecuted .hère, 
would be one on the part of the United States in a court of the United 
States to punish for a contempt of the authority of a state court. 

Since the nature and purpose of proceedings to punish for con- 
tempt in the fédéral courts are sueh as hâve been pointed out, is it a 
Sound construction of the act of March 3, 1875, to hold that it was 
intended by that act to give to the court to which a suit has been re- 
moved, the authority, and to impose upon it the duty, of taking cog- 
nizance of a proceeding pending and undetermined in the state court 
at the time of removal, for the punishment of a party who had been 
guilty of a contempt of that court ? Can sueh be held to be the in- 
tention of the act in view of the fact that the proceeding, if enter- 
tained hère, must be purely pénal in its character, and isnothingless 
than the imposition of punishment by one court for an offense com- 
mitted against the authority of another court? Upon deliberate con- 
sidération I am of the opinion that it was not intended by that act 
that this court should exercise sueh a power. The right to take 
jurisdiction over sueh a proceeding should be clear, to justify its ex- 
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ercise. If there is grave doubt of the authority of the court, ît may 
■well pause at the very threshold of the prooeeding. The jurisdic- 
tional right should be clear, net doubtful, especially as the power in- 
voked is extraordinary. 

It was suggested by the junior counsel for the défendant — and the 
suggestion seemed at the time not without force — that the only ques- 
tion now requiring considération is whether the court bas not the 
right to instituts inquiry upon the orders to show cause, as discon- 
nected from the question of punishment, if the parties should be 
found guilty. But this controversy, even at its présent stage, really 
involves ultimate results, and it would be labor without profit to go 
into the inquiry at ail if it is évident that in the end the court will 
be without power to take final action. 

As a resuit of the views expressed, the court is of opinion that it 
should décline to proceed with the proposed inquiry into the alleged 
misconduct of the plaintif! before the case was removed to this court, 
for want of jurisdiction, and that the order to show cause granted by 
this court should be vacated. 



United States i\ Patteeson. 
{Cvreuit Court, W. D. Tennessee. February 11, 1886.) 

CONTEMPT— StBIKING AU AtTOKNBT DtJKIWG RbCBSS. 

It is a contempt to strike an attorney in the court-room, although the judge 
be not on the bench and the court be in recess, and although the cause of the 
assault hâve no relation to the proceeding in which the attorney is engaged. 

During a session of the court, and while a jury case in which New- 
man Erb, Esq., a member of the Mempbis bar, was engaged as coun- 
sel, an intermission or recess of one hour was taken. Just after the 
presiding judge had come down from the bench, but before he or ail 
the jurors and witnesses in attendance had left the court-room, and 
before Mr. Erb had retired from the bar, the respondent, Patterson, 
entered, and approaching, struck Mr. Erb, when further violence was 
at once prevented by those standing about. Upon the convening of 
the court, the following order was made of its own motion, and duly 
entered of record : 

"It coming to the knowledge of one of the judges of this court, by his Per- 
sonal observation and otherwise, that immediately upon the taking of the 
noou recess, on ïuesday, February 9, 1886, M. B. Patterson, a citizen of 
Shelby county, Tennessee, committed an assault, by striking in the face, upon 
Newman Erb, Esq., in. the court-room of this court, and at the bar thereof, 
the said Erb being then and there engaged as an attorney of one of the par- 
ties in a suit the trial of which was in progreas at the time of taking the 
recess; it is therefore ordered that the said M. R. Patterson appear before this 
court on Wednesday, February 10, 1886, at 10 o'clock a. m., at the court- 
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room, jn the city of Memphis, then and there to show cause, If any he can, 
why he should not be punished for a contempt of thia court. It is further 
ordered that the marshal serve a copy ot this order upon said Patterson, and 
that the district attornéy appear and prosecute this proceeding in behalf of 

the United States." 

This order was duly served as directed, and the marshars return is 
on file evidencing the service. 

The respondent, in obédience to the order, appeared and filed the 
following answer under oath : 

"In answer to the order to sliow cause why he should not be punished for 
contempt, respondent, M. E. Patterson, says that soon after coming to his 
office, on ïuesday morning, his attention was called to a communication from 
Newman Erb, Esq., in the Appeul of that date, a leading journal in the city 
of Memphis, severely reflecting upon the character of respondent's father, 
who was absent from the state. Respondent immediately sent for the paper 
containing said communication, which appeared to respondent to hâve been 
prepared with great care. and to be a deliberate and willful assault upon the 
good naine and integrity of respondent's father. Respondent felt it his duty 
to resent this assault, and it was not his purpose to commit severe bodily 
harm, but to resent it by a blow with his hand. With this view respondent 
went to the custom-house, in which the circuit court of tlie United States 
was in session, intending quietly to remain in the marshal's office until the 
adjourntnent of court, and then resent the affront in the manner stated above. 
Accordingly he went to the marshal's office, where he had been quietly sitting 
for nearly two hours, when one of his partners came from the court-room, 
and respondent learned from him that the court had adjourned. His partner 
had in some way not known to respondent learned of his purpose, and they 
remained for a short time in conversation, his said partner endeavoring to 
pursuade him to think further of the matter before acting. In this way re- 
spondent was detained for some time after he had been informed that court 
had adjourned, and was satisfled that his honor, the presiding judge, had 
left the bench and retired from the room, and he thought it probable that Mr. 
Erb had also gone. On entering the court-room from the marshal's ofiace 
respondent discovered that Mr. Erb had not gone, and went immediately to- 
wards him, addressed him so as to call his attention, and slapped him with 
his hand. At the time of this occurrence respondent was not aware of the 
présence of the presiding judge, and believed after he had retired from the 
bench and adjourned the court that he had also left the room. Respondent 
has high personal regard for the presiding judge, and a deep sensé of the im- 
portance of order and décorum in courts of justice, and could not be induced, 
intentionally,to do an act that would manifest want of respect for his honor, 
or that would infract, in the slightest, a proper observance of such order and 
décorum. He meant no contempt. If guilty, teehnically, it was without 
design, and respondent shall feel a profound and keen sensé of regret and sor- 
row if, unintentionally, he has done an act that amounts to contempt of court. 
Respondent again repeats that, in discharging what he believed to be a duty 
due from him, he was solicitous not to commit a contempt of court, and thought 
he had so acted as not to ofEend in that regard. Having fuUy answered, re- 
spondent prays to be hence dismissed." 

John B. Clough, Asst. Dist. Atty., for the United States. 

George Gentt, for respondent. 

Hammond, J. It is a rude diseourtesy to a court, and a grave at- 
tack upon the dignity of the authority to which the court belongs, to 
use its court-room as fighting ground, under any circumstances, even 
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though the court be in reeess and the judge not npon the bench. The 
circumstances of tbis case show that the respondent had no intention 
or thought of any incivility to the court or the judge, and the cause of 
the rencounter had no connection, near or remote to the court, or 
any of its proceedings. The mistake of the respondent was in as- 
Buming that whon the judge left the bench he might, so far as the 
court was concerned, proceed to accomplish his purpose of making 
the assault, supposing that it was only when the judge was upon the 
bench that any question of contempt could arise. But it must be 
apparent to every one that thia is a misconception, and far too re- 
stricted to admit of approval anywhere. A court would deserve the 
contempt of public opmion if it permitted so narrow a view of its pré- 
rogatives to prevail, and could not complain, if, during its reeess, the 
court-room should be used for a cock-pit or a convenient place to 
erect a prize ring. That is the logic of the false assumption that was 
made in this case. 

But wholly aside from this considération there is a principle of pro- 
tection to ail who are engaged in and about the proceedings of a court 
that requires préservation against misbehavior of this kind. The 
défendant in court whose attorney was attacked is entitled to the pro- 
tection of the court against any personal violence towards its attorney, 
while he is in attendance on the court. Otherwise, attorneys might 
be driven from the court, or deterred from coming to it, or be held in 
bodily fear while in attendance, and thereby the administration of 
justice be obstructed. This principle might be pressed beyond rea- 
Bonable limits, to be sure, but it certainly is not going beyond the true 
confines of the doctrine to apply it hère. It protects parties, jurors, 
witnesses, the ofiBcers of the court, and ail engaged in and about the 
business of the court, even from the service of civil process while in 
attendance, and certainly should protect an attorney at the bar from 
the approach and attack of those who would do him a personal vio- 
lence. A former ruhng of this court on that subject bas been es- 
pécially approved by very high autbority. U. S, v. Anonymous, 21 
Fed, liep. 761; Sharon v. Hill, 24 Fed. Eep. 726. 

The only trouble I hâve in sucb cases is in fixing the proper pun- 
ishment. I hâve always thought that I should invariably impose 
imprisonment on ail who should iight in this court as the only adé- 
quate punishment for so grave an offense. Hère, however, was a 
misconception of the gênerai subject, and an honest belief that no 
wrong to the court could be implied from the transaction. The oc- 
currence took place at reeess, and while I do not deem this at ail 
material as a mitigation of the offense, it furnishes the basis' of re- 
spondent's assumption that the court could not be involved in the 
matter. It is only this misapprehension that causes me to mitigate 
the punishment. Hereafter there can be no misunderstanding on 
this point ; and while this case will be a précèdent for the principle 
we would enforce, it will not be considered such as to the character 
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of the punishment inflicted. The respondent will be adjudged in con- 
tempt of the court, and fined $100, and pay the cost of thia proceed- 
ing, and stand committed until the fine and costs are paid. 

See note to In re Carey, 10 Fed. Kep. 629-633. > 



Ex parte Ah Lit. 
(Distriei Court, D. Oregon. February 4, 1886.) 

POWEB OF THE COUNOIL OP PORTLAND TO PUNISH FOK OpiUM SmOKING. 

_ Subdivision 6 of section 37 of the charter of Portland authorizes the coun- 
cîl "to prevent and suppress opium smoking, and houses or places kept there- 
for, and to punish. any keeper of such house or place, or person who smokea 
therein, or fréquents the same. Held, that no peraon can be punished for 
opium smoking under this authority, unless it is done in a house or place 
kept for that purpose. 

On Habeas Corpus. 

Zera Snow, for petitioner. 

Albert H. Tanner, for défendant. 

Deady, J. On December 18, 1885, a wrît of habeas corpus was 
allowed by me on the pétition of Ah Lit, directed to Samuel B. 
Parrish, chief of police, and returnable in this court, commanding 
him then and there to produce the body of Ah Lit, together with the 
cause of bis capture and détention. From the return of the writ, it 
appears that on December 15th the petitioner was tried and convicted, 
in the police court of Portland, of violating section 27 of the ordinance 
3,983, entitled "An ordinance concerning offenses and disorderly con- 
duct," approved October 13, 1883, which reads as follows: 

"That any person who shall sraoke opium in any house or place, or shall 
be in any house or place where opium is being smoked, without any lawful 
business, shall be deemed guilty of a misderaeanor, and, on conviction thereof 
before the police judg«, shall be punished by a fine of not less than ten dol- 
lars, nor more than one hundred dollars, or imprisonment in the county jail 
not exceeding twenty days." 

By the complaint on which the petitioner was convicted he was ac- 
cused of violating said ordinance, "by willfully and unla^yfully con- 
ducting himself in a disorderly manner, by smoking opium in a cer- 
tain house or place" therein described, within the limits of Portland; 
and on conviction thereof was "adjudged to pay a fine of $15 and 
costs, and be imprisoned * » * until such fine be paid, not ex- 
ceeding seven days." 

By the charter, as in force when this ordinance was passed, (section 
37, subd. 5; Sess. Laws 1882, p. 151,) the council had authority 
"to suppress bawdy-houses, gaming and gambling houses , places 
kept for smoking opium, and opium smoking, and to punish the in- 
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mates of bawdy-houses, houses of ill-fame, keepers of places for 
smoking opium, and opium smokers." InRe Lee Tong, 9 Sawy. 333, 
S. C. 18 Fed. Eep. 253, this court held that the authority thus given 
to suppress gaming did not include the power to suppress any game 
not prohibited by the gênerai law of the state, nor to punish any one 
for gaming otherwise than as prescribed by such law. Since then sec- 
tion 37 of the charter has been revised and amended (Sess, Laws 
1885, p. 408) so as to give the council authority (subdivision 6) to 
punish the keepers of gaming and bawdy-houses, and persons who 
fréquent the same; and "to prevent and suppress opium smoking, 
and houses or places kept therefor, and to punish any keeper of such 
house or place, or person who smokes therein or fréquents the same." 

Counsel for the petitioner contends that the imprisonment com- 
plained of is unlawful and void on several grounds ; as that (1) the 
défendant holds the prisoner without a commitment of any kind; 
(2) imprisonment cannot be substituted for fine ; (3) the prisoner is 
sentenced to seven days' imprisonment unless the whole amount of 
the fine is paid ; (4) the prisoner is not charged with or convicted 
of smoking opium, but with disorderly conduct and disturbing the 
peace; and (5) neither the complaint nor judgment show that the 
prisoner was charged with or convicted of any offense known to the 
law. 

It is not necessary to consider any of thèse points but the last one. 
The power to suppress opium smoking may, if given unqualifiedly, in- 
clude the power to punish a person for a single act of smoking in bis 
own house. But the power is not unqualifiedly given. The charter 
does not leave the power to punish persons for opium smoking, as a 
means of preventing and suppressing the same, to be implied with- 
out limitation. It expressly authorizes punishment to be inflicted 
therefor in certain cases, and therefore impliedly forbids it in ail 
others. 

Subdivision 6 of section 37 does not authorize the counsel to pun- 
ish any one for smoking opium in his own house, or elsewhere than 
in a house or place kept for that purpose, — what is known, I sup- 
pose, in police jargon, as an "opium joint." The power to punish 
persons, as a means of preventing and suppressing opium smoking, 
is limited to the punishment of those who keep houses or places for 
that purpose, and those who smoke therein, or fréquent the same. 
This act, though intended in the main to control and restrain the 
conduct of the Chinese in this particular, must be construed in the 
same way as if its purpose was to prevent and suppress some prac- 
tice or habit more generally prévalent; as tobacco smoking and 
whisky drinking, or the keeping of "joints" or places for such pur- 
pose. No one will deny that the abuse, if not the common use, of 
thèse two articles in this community is of much greater injury to the 
health, peace, and morals of society than the présent use of opium. 
But smoking opium is not our vice, and therefore we are more likely 
v.26F.no.7— 33 
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to go to extrêmes in our désire to snppress it, or to vex those who 
practice it. Indeed, it is well understood that this législation, how- 
ever right in the abstract, is not so much the resnlt of a désire on oar 
part to reform the "Heathen Chinée" as to annoy him. In short, it 
is the old story of the Puritan and the bear. His opposition to the prac- 
tice of "baiting" the beast was not because of the pain it gave Bruin, but 
the pleasure it gave the parties engaged in it. If the language used 
in subdivision 6, concerning opium smoking, was used in regard to 
whisky drinking or tobacco smoking, no one would prétend that it 
authorized the punishment of a person who drank or smoked occa- 
sionally or habitually in the privacy of his own or even in his friend'a 
house, and not in a place or "joint" kept for that purpose; and there 
is no good reason in law or morals why the act should receive any 
looser or différent construction because it applies onlytothe Chinese 
dissipation of opium smoking. 

In Re Lee Tong, supra, this court, in speaking of the rule for ascer- 
taining the powers of a municipal corporation, said: 

"Apart from the few faculties considered iiecessary to its existence, — such 
as the capacity to sue and be sued, and to hâve a common seal, — a municipal 
corporation bas no power to do any act except such as are essential to the 
plain purpose of its création, or are authorized by the express provisions of 
its charter, or a clear or necessary implication therefrom. " 

So far from there being any express provision or necessary impli- 
cation in subdivision 6 of section 37, authorizing the punishment of 
any one for smoking opium elsewhere than at a house or place kept 
for that purpose, the contrary is the case. The express provision 
giving power to puniah the person who smokesin a "joint" excludea 
any implication of power to punish otherwise from the power to pre- 
vent and suppress smoking. 

But it is asked in this connection, how is the council to prevent or 
suppress a practice unless it may directly punish those who engage 
in it ? Admitting that such punishment may be an effective means 
to that end, it does not foUow that the council hâve or ought to hâve 
the power to impose it under any or ail circumstances. Evidently 
the législature, in passing this act did not think it prudent or désir- 
able that any person in this community should be liable to hâve the 
sanctity of his home invaded, and be punished by fine and imprison- 
ment, by privatejy inhaling the fumes of opium, either as an experi- 
ment or a habit. But prévention and suppression may be more or 
less effected in varions ways. Houses or places reasonably suspected 
of being used for gaming, .fornication, or opium smoking may be 
put under surveillance, and the names of persons frequenting them 
may bè taken down and published. Police officers maybe employed 
for this purpose; and the houses may be opened and searched for év- 
idence to convict the keepers, inmates, and frequenters. But, be this 
as it may, I am satisiied that the council bave no power, under the 
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statute in question, to punish any one for smoking opium otherwise 
than in a house or place kept for that purpose. 

In this case the prisoner appears at most to hâve been simply 
charged with and convicted of smoking opium in a private house. 
And this, as we hâve seen, is, under the act, not a crime. He might 
as well hâve been charged mth smoking tobacco or drinking whisky 
therein. 

But I do not wish to be understood as deciding that the council 
bas not the authority to panish opium or tobacco smoking or whisky 
drinking on the street, or other public place, as a disorderly or offen- 
sive act or conduct. Nothing more is decided than this: Undei 
subdivision 6 of section 37 of the charter, the act or habit of smok- 
ing opium cannot be punished, unless it is done in a house or place 
kept for that purpose. That fact is an essential élément of the of- 
fense, and must be alleged and proved. 

The caption and détention of the prisoner being elearly unlawful, 
he is deprived of bis liberty without due process of law, contrary to 
the constitution of the United States, and is therefore entitled to be 
delivered from such restraint by a habeas corpus in this court, under 
section 753 of the Eevised Statutes. Let him be discharged. 



0NTED States v. Clinb. 

iDùtriet Gowt, W. D. NorOt Oarottna. October. 1885.) 

Rbvkkuu Laws— Licensb to Retail Liquobs— 8ai,b to Pbbsoh at Anothbb 
Place. 

Where a person who has secured a license to retail liquors at one town re- 
ceives an order for a certain amount of designated liquors from a person resid- 
ing at another town or place, and he fllls such order by taking or sending the 
liquor desired to such party, and collects the price therefor at the time of de- 
livery, he is guilty of a violation of the revenue laws prohibiting the sale of 
liquor without license. ' 

Indictment for Eetailing Liquors without a License. 

H. C. Jones, U. S. Dist. Atty., for the United States. 

R. F. Armfield, for défendant. 

DicK, J., (charging jury.) There is no conflict in the évidence, 
and the credibility of the witnesses has not in any way been assailed, 
and your verdict should be governed by the instructions of the court 
upon the questions of law involved. The défendant paid a spécial 
tax, and obtained a license which authorized him to retail liquors at 
bis specified place of business in the county of Catawba. 

The first witness said that he résides in the town of Denver, in 
Lincoln county, many miles distant from the place where the defend- 

' See note at end of case. 



616 FEDEBAL HEPOBTEB. 

ant carrîed on his business as a retail dealer; that he sent a message 
to the défendant to send or bring him a gallon of liquor, and that 
some time afterwards the défendant in person delivered the quantity 
of liquor ordered, and received payment at Denver. The second 
witness said that he met the défendant at Denver, and made a con- 
tract with him for two gallons of liquor, which were afterwards paid 
for on delivery by défendant at Denver. 

It is insisted by the defendant's counsel that thèse transactions do 
not constitute a violation of the statute regarding retail dealers in 
liquors, as the contract of sale was completed at the defendant's place 
of business by the measuring and setting apart of the spécifie quan- 
tity of liquors ordered by the purchasers. The doctrines of the com- 
mon law as to contracts of sale of personal property hâve been 
. elaborately discussed by counsel, and I will briefly state some of the 
familiar principles of law on the subjeet as enunciated by Black- 
stone, Kent, and other well-known text writers. It is not necessary 
for me, in this trial, to refer to any of the nioe distinctions which 
hâve been drawn by judicial miuds in applying the law to the pecul- 
iar facts and circumstances of decided cases. 

Contracts of sale of personal property, at the common law, should 
be so construed as to aseertain the intention of the parties in regard 
to the passing of the title of the subject-matter of the agreement. 
"If a man agrées with another for goods at a certain price, he may 
not carry them away before he has paid for tbem, for it is no sale 
without payment, unless the contraryis expressly agreed." Where 
a sale is proposed by a vendor, and the offer is accepted by the 
vendee, "the bargain is struck;" but if, by the express terms of the con- 
tract, anything remains to be done by the vendor before delivery, or 
the delivery is to be made at a future day, and at a différent place, 
on the payment of the price agreed upon, a complète présent right 
of property is not vested in the vendee. The contract is, however, 
obligatory, and if either party fails or refuses to comply with his 
agreement, he is responsible in damages, if the other party is ready 
and willing to perform his part of the contract. When the terms of 
the bargain bave been agreed on, and everything that the vendor has 
to do with the goods to put them in a condition for immédiate deliv- 
ery, the sale is absolute, without actual payment or delivery, so that 
the property is in the vendee, and the goods are at his risk as to ac- 
cident and damage. The vendee is not entitled to the possession 
until he pays or tenders the price, or gets a future day for payment, 
for the vendor has a lien on the property for the price, and only pay- 
ment or tender of payment gives the vendee a right of possession. If 
the vendee tenders the price to the vendor, and he refuses it, the 
vendee may seize the goods or hâve an action for obtaining them. 

When spécifie goods are sold on a crédit, and there is no agree- 
ment as to the time of delivery, the vendee is entitled to immédiate 
possession, and the right of property at once vests in him. If goods 
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bargained for constitute only a part of a stock or larger quanti ty of 
the eame kind, a title to the goods sold does not pass to the pur- 
ohaser until they are set apart and designated as bis portion. If 
the purchaser bas paid for a certain quantity of goods in bulk, and 
bas agreed to be présent, and bave the goods set apart and ascer- 
tained and delivered on or before a certain day, and be fails to com. 
ply with this agreement, the goods contracted for remain at bis risk 
of damage and accident. It is not necessary for a vendor and 
Vendée to corne togetber in order to complète a sale of personal prop- 
erty and a transfer of the title. This can be done by tbe interven- 
tion of agents, or by means of written correspondence. If an agent 
negotiates a purchase in the name of bis principal, the transaction 
bas ail tbe éléments of a contract made by the principal. If a prop- 
osition of purchase is made by letter, and is accepted by a vendor, 
and be delivers the article purchased to a common carrier as directed 
by the purchaser, sucb delivery complètes the contract of sale, and 
transfers title, witbout payment of the price, as the common carrier 
is the agent of tbe purchaser, and tbe vendor only has tbe rigbt of 
stoppage in transitu if tbe purchaser is ascertained to be insolvent. 
If a vendor delivers an article ordered to a common carrier, marked 
"G. 0. D.," and directed to an intended purchaser, tbe contract of 
sale is completed at the place of delivery to the purchaser on the 
payment of tbe price, as the common carrier is tHe agent of the 
vendor for tbe purposes expressed, and the ownership of the property 
set apart for the purchaser does not pass to him until be pays the 
price. This principle of law was applied by me in this court several 
years ago in the trial of the case of U. S. v. Williams, and I am in- 
formed tbat the commissioner of internai revenue has so ruled in 
tbe collection of spécial taxes from dealers in liquors. 

After this brief statement of a few well-settled prinoiples of law, I 
will proceed to apply some of them to the facts whicb you bave to 
consider in making up your verdict in this case. The provisions of 
tbe internai revenue laws relating to dealers in liquors seem to con- 
template that the contract of sale shall be consummated in the place 
specified in the license granted, on tbe payment of tbe spécial tax; 
and that the liquor sold shall be delivered to tbe purchaser or his 
agent, on the payment of tbe price, or on an expressly agreed crédit. 
Ail the rights of ownership must at once pass from the seller to the 
purchaser. A retailer's acquired privilège is limited to carrying on 
bis business at a certain place, where ail of bis transactions are sub- 
ject to fréquent officiai inspection, and be can bave but few oppor- 
tunities of evading the law. 

If the messenger of the first witness bad been an agent for the 
purchase of the liquor from the défendant, and bad paid the money, 
and bad tbe liquor measured, and set apart in a vessel for tbe pur- 
chaser, tbe contract of sale would bave been completed at the défend- 
ant's place of business, and be would bave been in possession of tbe 
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property as a bailee, and his subséquent delivery to the purchaser in 
Denver wonld not hâve been a violation of law. The messenger had 
no such authority, but only communicated the order of the intended 
purchaser as to a transaction to be completed at a future time and a 
différent place. The property in the liquor remained in the défend- 
ant, and the contract of sale was not completed until the liquor was ' 
delivered and paid for at Denver. The testimony of the second wit- 
ness shows that his contract of purchase was commenced and com- 
pleted at Denver. If you believe the uncontradicted testimony of 
the witnesses, you should return a verdict of guilty against the de- 
fendant. 

NOTE. 

A party who bas paid a spécial tax, aa a retail liquor dealer^ at s partlcmlar to wn, who 
fllls orders received by mail to ship liquors in retail quantities to another town, there 
to be delivered to the party so ordering upon paynient of the priée of the liquor, to- 
gether with the express charges, is liable to the payment of a spécial tax as a retail liquor 
dealer at the place where such delivery is made. Ù. S. v. Shriver, 23 Fed. Rep. 134. 

It waa recently held by the suprême court of Verraont, in the case of State v. Four 
Jugs of Intoxicating Liquors, 2 Atl. Rep. 586, that where a liquor merchant In New York 
received an order for certain quantities of specifled liquors ftom a retail dealer residing 
in Vermont, and he delivered the liquors ordered to an express Company in New York, 
to be transferred to the retail dealer in Vermont, with instructions to coUeot the price 
and charges on delivery, that the merchant thereby made the express company hia 
agent for the purpoae of corapleting the sale and delivering the goods, and that the sale 
was made where the title to tne goods was delivered, — in vermont. 

The suprême court of Wisconsin held in the case of Sarbeoker v. State, 26 N. W. 
Rep. 541, that when the coniract is silent on the subject, and there is nothing in tha 
transaction indicating a différent intention, and a manufacturer residing in one city re- 
ceives, through his agent residing in another, an order for béer from a customer there, 
and fills the order by delivering the béer to a common carrief at the place of manufact- 
ure, consigned tosuch customer at his place of résidence, or to such agent for him, tha 
sale is complète, and the title passes at the place of ahipment, even though the customer, 
on receiving the béer at his place of résidence, pajrs to such agent there the purchase 
price ; and the absence of a license to sell liquors in the county where the pnrcnaser re- 
sided will not render the agent liable for selling without obtaining a license there. The 
court cite Pragano v. Long, 4 Barn. & C. 219 ; Ranney v. Higby, 4 Wis. 154 ; Somers v. 
McLaughlin, (Wis.) 15 N. W. Rep. 442; Com. v. Famum, 114 Mass. 267; Janney v. 
Sleeper, (Minn.) 16 N. W. Rep. 365; City of Kansas v. Collins, (Kan.) 8 Pac. Rep. 865. 
The court say : " The aame principle has frequently been applied, in the sale of liquors, 
to a purchaser residing in a place where ail such sales, or ail such sales without license, 
were prohibited;" citing Garbracht v. Com., 96 Pa. St. 449; Finch v. Mansfield, 97 
Mass. 89; Abberger v. Marrin, 102 Mass. 70; Brockway v. Maloney, 102 Mass. 308; 
Dolan V. Green, 110 Mass. 322; Frank v. Hoey, 128 Mass. 263 ; Hill v. Spear, 50 N. H. 
253 ; Tegler v. Shipman, 33 lowa, 194 ; Boothby v. Plaisted, 51 N. H. 436 ; Shuenfeldt 
V. Junkerman, 20 Fed. Rep. 357. 

In Boothby v. Plaisted, 51 N. H. 436, the défendant ordered, by sample, spirituons 
liquors of the traveling agent of a firm in another state where the sale was lawful, and 
they were put up, marked to purchaser, and shipped from the firm's place of business. 
Itwas lield that the sale was made and the contract complète at the place ofshipment, 
and that an action for the price could be niaiiitained in New Hampshire, where such 
sale was unlawful. To same effect are Hill v. Spear, 60 N. H. 263, and Tegler v. Ship- 
man, 33 lowa, 194. 

But in Webber v. Howe, 36 Mich. 150, where a liquor dealer from Ohio in person so- 
lîcited and received iuMichigan an order for liquors, which were afterwards shipped in 
Ohio, and delivered to the vendee in Michigan, it was held to be a sale in Michigau. 
Judge OooLEY says : " Had the order been sent from this state to dealers in Ohio, and 
fiUeS there, or had an agent of the Ohio parties, who had no authority to agrée upon 
sales, taken the order in this state, and transmitted it to his principals, who accepted 
and filled it," the sale would hâve been completed in Ohio ; citing Mcintyre v. Parks, 
3 Metc. 207; Orcutt v. Nelson, 1 Gray, 536; Garland v. Lane, 46 N. H. 245; Kling v. 
Frles, 33 Mich. 275. See, to same effect, Hauanian v. Nye, 62 Ind. 485 ; Kei wert v. Meyer, 
62 Ind. 587. 
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Habpee and others v. Shoppell. 

{Circuit Court, 8. B. New York. February 6, 1886.) 

CîOPTRiGirr— Ineringeicent— Makinq and Selling Cut pbom Illustbated Nbws- 

PAPER. 

One who makea a plate from which a copy of a picture in an illustrated pa- 
per, that is copyrighted, can be produced, and sells the plate to another, ia 
not guilty of infringement of the copyright. 

At Law. 

F. S. Bangs, for plaintiffs. 

Wallacb, J. The plaintiffs sue at law for an înfringement of copy- 
right, and the case has been tried by the court, a jury having been 
waived. The défendant has not intentionally infringed the plain- 
tiffs' rights, and therefore nominal damages only are claimed. The 
conceded facts are as follows : The plaintiffs are the proprietors of 
Harper's Weekly, a copyrighted illustrated newspaper, published 
■weekly, and in March, 1873, they published in that newspaper an 
impression of a cut entitled "GettingMarried; KeepingHouse," which 
formed a prominent and considérable part of the newspaper. The 
eut was made and designed by one Eeinhart, a citizen and résident 
of the United States, who sold it to the plaintiffs. They hâve never 
parted with the original cut, or given permission to the défendant or 
any other person to reproduce it. The défendant purchased a copy 
of the cut from a tbird person, in ignorance of the plaintiffs' rights, 
from which an electrotype plate was made, and sold by him to the 
proprietor of the New York Illustrated Times, who published an im- 
pression in the issue of that newspaper in September, 1882. It is 
assumed that Eeinhart bad not allowed this copy to be made before 
he sold the cut to tbe plaintiffs. 

The only question in the case is whether the unauthorized repro- 
duction and sale of a copy of tbe cut by the défendant was an In- 
fringement upon the plaintiffs' copyright. The copyright of the 
plaintiffs' newspaper was a copyright of a book, within the meaning 
of the copyright laws. A copyrighted song, printed upon a single 
sheet, was held to be protected as "a book," under the English stat- 
ute of 8 Anne, in Clementi v. Golding, 2 Camp. 25. This décision 
was approved and foilowed in two cases arising under our copyright 
statutes, in which it was held that a book, within thèse statutes, is 
not necessarily a book in the ordinary and common acceptation of the 
Word, but may consist of a single sheet, as well as of a number of sheets 
bound together. Clayton v. Stone, 2 Paine, 382; Drury v. Ewing, 1 
Bond, 540. See, also, Folsom v. Marsh, 2 Story, 100. 

The plaintiffs might bave copyrighted the cut as an independent 
subject of copyright. They did not choose to do so. So, also, they 
eould hâve copyrighted each poem or songer editorial composition of 
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theîr newspaper. If they had done this, a reproduction of the copy- 
righted thing would hâve been piracy, however innocent the défend- 
ant might hâve been of intentional wrong. They preferred to copy- 
right their newspaper, and secure protection for it as an entire work. 
The eut was a legitimate part of the protected property, — as much so 
as the poems or editorial articles. The pictorial illustrations are one 
form of language employed by an author to express his ideas, and, 
when embodied in a book, are as much a component part of it as the 
printedtext. But they didnotthereby copyright the eut as a eut. The 
statute not onlymakes provisions for copyrighting charts, printSjCuts, 
engravings, etc., but makes a distinction between infringement of a 
book and of a eut, engraving, etc. A book is infringed by printing, 
publishing, importing, selling, or exposing for sale any copy of the 
book. Section 4964, Rev. St. A chart, print, eut, engraving, etc., 
is infringed by engraving, etching, working, copying, printing, pub- 
lishing, importing, selling, or exposing for sale a copy of the chart, 
eut, etc. Section 4965. It would not be infringement of a book, 
within thèse sections, to prépare and arrange the type in exact imita- 
tion of the original, so that a copy of the book might be produeed by 
printing; nor would it be to sell the means of making such a copy to 
Another. The printing and publishing of a eut is an infringement of 
copyright as well as the printing and publishing a book ; but the copy- 
ing without printing or publishing is infringement only as to the eut, 
chart, print, engraving, etc. 

The question hère is not whether the défendant has infringed the 
plaintifs' copyright in a eut; but whether he has infringed their 
copyright in their book by making a plate from which a copy of a 
portion of their book could be produeed, and selling the plate to an- 
other. The copyright of a book is not always invaded by reproduc- 
ing a part of the work. Where portions are extracted and published 
in a book or newspaper by another, the question whether there has 
been a piracy dépends upon the extent and character of his use of 
them. Thus it is not piracy for a reviewer or commentator to make 
use of portions of a copyrighted work for the purposes of fair expo- 
sition or reasonable criticism. The question always is whether there 
is a substantial identity between the original book and the repro- 
duction, or, as it is sometimes expressed, whether there has been an 
appropriation substantially of the labors of the original author. The 
law does not tolerate an appropriation which tends to supersede the 
original. A test frequently applied is whether the extracts, as used, 
are likely to injure the sale of the original work. See Black v. Mur- 
ray, 9 Scotch Sess. Cas. (3d Ser.) 356. In the language of the court, 
in Story's Ex'rs y. Holcombe, 4 McLean, 308 : 

"The inquiry is, what eiïect must the extracts hâve upon the original 
work? If they render it less vahiable by superseding its use in any degree, 
the right of the author is infringed, and it can be of no importance to know 
with what intent this was done." 
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Applying this test hère, it is not altogether clear that the proprietora 
of the Illustrated Times infringed the plaintiffs' rights, although they 
published the eut in a eompeting newspaper. 

In Bradhury v. Hotten, L. E. 8 Exch. 1, the piracy complained of 
was the publication of nine caricatures of Napoléon III., originally 
printed separately in numbers of Punch, issued within the period of 
1849 to 1867. The court found that the défendant had republished 
them "for the same purpose as they were originally published, namely, 
to excite the amusement of his readers," and therefore that piracy 
was made out. It was doubted in that case whether the publication 
of a single picture would bave been piracy. Kelly, C. B., said: 

" It is said that the copying of a single picture, at ail events, would not be 
an infringeraent of the plaintiffs' copyright; but it is impossible to lay that 
down as a gênerai rule." 

It is not necessary to détermine the question hère. Assuming that 
the publishingof a single poem or article or illustration from the copy- 
righted newspaper may be piracy, the défendant bas not done this. 
The reproduction of the eut and the sale of the stéréotype plate, with- 
out more, treating those acts as using an extract from the plaintiffs' 
newspaper, could not injure the plaintifiFs, or interfère to any appré- 
ciable extent with the profits they could dérive from the sale of their 
copyrigbted publication. The eut was capable of use innocently in 
various ways, having no relation to the publication and sale of a 
newspaper. If the défendant had sold the electrotype plate, intend- 
ing or even expecting the purchasers to use it in compétition with 
the plaintiff, he might be regarded as having sanctioned that use in 
advance, and consequently asoceupyingthe position of a party acting 
in concert with them and responsibie with them as joint tort-feasors. 
Wallace v. Holmes, 9 Blatchf. 65. Thus it was held in DeKuyper v. 
Witteman, 23 Fed. Eep. 871, that a défendant who had printed and 
soîd labels in imitation of a trade-mark, with the purpose of enabling 
the parties to whom he sold them to palm off their goods upon the pub- 
lic as those of the owner of the trade-mark, was an infringer. There is 
noevidence, however, in this case that the défendant contemplated that 
the purchasers would make any iljegitimate use of the plate. They 
could hâve used it, as he could, to print a trade-mark or an advertising 
eut, or in other ways wbich could not interfère with the sale of the plain- 
tiffs' newspaper. The law will not assume without évidence, or sim- 
ply upon proof that the défendant sold the plate to the proprietors of 
a newspaper,. that he intended to authorize a violation of the plain- 
tiffs' rights. Averill v. Williams, 1 Denio, 501. 

The défendant bas copied the eut, but he has not printed or pub- 
lished it, nor has he exposed for sale any printed or published copy 
of any part of the plaintiffs' newspaper. Judgment is therefore or- 
dered for the défendant. 
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BADCi-WAY Ebgister Manuf'o Co. V. Bboadwat & Sevbnth Atb. 

R. Co.» 

Samb V. Centeal Paek, N. & E. E. E. Co. 

{OircuU Court, 8. B. New Torh. February 6, 1886.) 

L Patbkts fob Inventions— Dbtices Shown but not Claimbd m Priob Pat- 
ent To Baub Inventob. 

BanBom flled an application for a patent for fare-registers, July 13, 1879, 
wiich was subsequently divided into divisions A and B. A patent was issued 
on division A, April 20, 1880. The claims sued on in this case were added to 
division B, by amendment, September 27, 1881, never having been made be- 
fore. The subjects-matter of thèse claims arose upon, belonged with, and 
were not separable from, the things which remained in division A. Défend- 
ants' de vices, which were alleged to infringe thèse claims, were made under 
a patent to Reuben M. Kose, the apijlication for which was flled nine or ten 
months after RanBom's patent on division A was issued, and more than seven 
months before the claims in controversy were inserted in division B. Held, 
that the question whether Ransom could hâve a valid patent for the claims 
Bued on is not like that as to inventions of distinct parts of machines de- 
scribed, but not claimed, in applications for inventions of other parts, as in 
Oraham v. McGormick, 11 Fed. Rep. 859, and VerTuont Farm Machine Co. v. 
MarhU, 19 Fed. Rep. 307. 

t. Samb — Rbibsxje— Abandonment of InvBNTioiî. 

One reason why a patentée cannot hâve a valid reissue to cover parts of his 
invention described and not claimed, when the omission to make the claim is 
not caused by inadvertence, accident, or mistake, is because the parts of the 
invention not claimed are by this course abandoned to the public, and the 
right to claim them is gone. 

8. Samb— Section 4930, Rbv. St. 

The défense of abandonment to the public is not conflned to relssued pat- 
ents, but is given generally by the statute to ail patents. 

4. Same — Intebvbning Rights of the Public. 

Where a patentée shows and describes, but does not claim, in his patent cer- 
tain features of his invention, he cannot hâve valid claims for thèse features 
in a subséquent patent, if the rights of the public hâve intervened. 

6, Same— Bbnton Patent, No. 260,536, July 4, 1883— Fabe-Registeb. 

This çatent sustained on reargument, (former décision 33 Fed. Rep. 656;) 
and the mventor being shown to hâve made the invention at least before Sep- 
tember 23, 1877, he is not anticipated by the English patent to William Robert 
Lake, sealed November 14, 1877, as the date of sealing is understood to be the 
time when it became patented under the laws. 

6. Samb— Expérimental Use in Public. 

A public use, for the purpose of ascertaining the completeness of a device, 
for more than two years prior to the application, will not defeat a patent. 

7. Samb — Construction of Claims—Infbingembnt. 

A patented invention is to be construed in view of what existed at the time 
it was made: and ail things are infringemeuts that are brought out afterwards, 
and come within its scope. 

In Equity. 

Edward N. Dîckerson, Jr., for orator. 
John Dane, Jr., and John F. DiUon, for défendants. 
Whbelbr, J. Thèse causes hâve been once before heard and de- 
cided. 22 Fed. Rep. 656. They hâve been opened for further proof, 
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and now heard again. They are brought upon patents for inventions 
Nos. 266,145, granted to Newman A. Eansom, asaignor to the ora- 
tor, for a fare register and recorder, for alleged infringement of 
claims 12 to 17; and 260,526, dated July 4, 1882, granted to John 
B. Benton, assignor to the orator, for a fare-register, for alleged in- 
fringement of ail its claims. 

Eansom made application for a patent on this fare register and re- 
corder, with 31 claims, July 12, 1879. Thèse claims were ail re- 
jected but'one, on références to prior patents and publications. The 
spécification was amended with 11 new claims, the fifth, sixth, and 
seventh of wbich covered means described in the spécification for set- 
ting partial or trip registering wheels back to zéro, a detent or holder 
for locking a zero-gathering and window-covering plate from forward 
rotation, and a combination, with a partial or trip register, of a tum- 
ing plate for setting it to zéro, and mechanism for indicating the 
number of times it was set at zéro. The first four of thèse claims 
were rejected on a référence to a prior patent, the fifth, sixth, and 
seventh were found to interfère with a pending application of Ben- 
ton, and furtber action was suspended to await the resuit of the in- 
terférence. Thereupon Bansom filed a disclaimer of those things 
which bave been mentioned as covered by the fifth, sixth, and sev- 
enth claims, specifying them partioularly, and stating that he did not 
claim them in that application, as sucb subjects-matter were de- 
scribed and claimed in another pending application filed by him Àu- 
gust 30, 1879, and designated as division B, which was filed, speci- 
fying and claiming those things on that day. The remainder of the 
original application was continued as division A, which resulted in 
patent No. 226,626, dated April 20, 1880, having five claims, the first 
of which was for a combination, in a fare-register, of a trip-register 
capable of being reset at zéro; a total register moving forward con- 
currently with the trip-register ; and mechanism, independent of the 
total register, for indicating the number of times the trip-register was 
reset, and the number of fares registered between the times of reset- 
ting; and the other four of which were the last four of the eleven re- 
maining after the rejection of the first four, and the transfer of the 
subjects of the fifth, sixth, and seventh to division B. This patent 
had on its face a disclaimer of the things transferred to division B, 
specifying them as made the subjects-matter of that application. An 
interférence was declared between division B and Benton's applica- 
tion, July 15, 1880, on which priority of invention was awarded to 
Benton, November 13, 1880. Eeuben M. Eose made application for 
a patent for a fare register and recorder, February 12, 1881. Ean- 
som amended the spécification of division B, March 23, 1881. Patent 
No. 244,314 was granted to Eose, dated July 12, 1881. The claims 
of the Eansom patent now in controversy are for varions combina- 
tions of a trip-register, independent resetter, graduated paper dial, 
yielding backing for the dial, marker, yielding marking arm, alarm, 
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actuators, and mechanism, whereby the dial will show the aggregate 
number of fares, and were made by amendment to division B, Sep- 
tember 27, T881, having never been made before. The patent was 
granted September 26, 1882. The defendant's machines, so far as 
they may infringe thèse claims, were made under the Kose patent. 
Question is now made as to the validity of thèse five claims, and it is 
différent from any question considered in the cases before. The spe- 
cific-devices which were made parts of the subjects-matter transferred 
to division B do not enter into any of the combinations of thèse 
claims. Neither is the combination which was a part of those sub- 
jects-matter the same as or similar to either of thèse combinations. 
The trip-register was an élément of that combination, and is an élé- 
ment of three of thèse. It is also an élément in the combination of 
the first claim of patent No. 226,626 issued upon division A. AU 
the éléments of the combinations of thèse five claims enter into the 
structure of the machine whioh was the subject of the original ap- 
plication, and thèse combinations were parts of the invention cov- 
ered by that application. They were not transferred to division B, 
and did not arise upon, nor belong with, the subjects-matter of that 
division. What was not transferred to division B remained in di- 
vision A. Thèse combinations arose upon and belonged with the 
things which so remained. They were not separable from the things 
which remained in the old application ; the things which went to di- 
vision B were separable from them, and did not take them into that 
division. When the patent No. 226,626 was granted ùpon division 
A, what was left of that division not covered by the claims of that 
patent was in the same situation as if division B had never been sep- 
arated from division A. There was nothing transferred at that time 
from division A to division B. The former went to issue as an ap- 
plication by itself. The application of Rose was not made until be- 
tween nine and ten months after that patent was granted, and about 
three months after the interférence between division B and Benton's 
application had been decided in favor of Ben ton; and it was made 
over a month before the spécifications of division B were amended 
after the décision on the interférence, and more than seven months 
before the claims under considération were made. Eansom had no 
claims pending at that time. The field of invention outside of the 
claims of Eansom's patent was apparently as open to Eose as to Ean- 
som, except sô far as Eansom's application might show that Eose 
was not the first inventer. Eose's patent and the infringement are 
entirely outside of division B as it stood at that time. If Eose's 
patent is for anything outside of the spécifications of division A, he 
is, as to that, so far as thèse cases show, the original and first in- 
ventor of that, and his patent is valid to that extent, so far as ap- 
pears, and a good justification for so much of the infringement of the 
orator's patent if there is such infringement of that. This patent is 
not valid against the patent of Eose unless Eansom could bave a valid 
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patent for thèse combinations, as shown in division A, not covered by 
the daims of that patent, and hâve it upon the application in divis- 
ion B. 

The question whether he coald or not is not like that as to inven- 
tions of distinct parts of machines described in applications for in- 
ventions of other parts, and not claimed. Battinv. Taggert, 17 How. 
74; Graham v. McCormick, 11 Fed. Rep. 859; Vermont Farm Mach. 
Co. V. Marble, 19 Fed. Eep. 307. It is a question as to an intégral 
part of an invention described and made the subject of claims in other 
forms. The applicant said, in the amendment after Eose's applica- 
tion : 

"This division is aimed to cover certain new combinations not claimed in 
my said patent of April 20, 1880, nor omitted therefrom by inadvertence, ac- 
cident, or miatake. " 

The éléments of the combinations were covered by claims in other 
forms, and those claims were parts of the same invention thatwould 
include the combinations. When thèse claims were made on divis- 
ion B, the patent-ofBce suggested that the proper course would be to 
apply for a reissue of the patent granted on division A. The want 
of inadvertence, accident, or mistake was eet up as an answer to that 
suggestion because it would leave no ground for a reissue. It is un- 
derstood that one reason why a patentée cannot bave a valid reissue 
to cover parts of his invention described, and not claimed, when the 
omission to make the claim is not caused by inadvertence, accident, 
or mistake, is because the parts of the invention not claimed are by 
this course abandoned to the public, and the right to clàim them is 
gone. Miller v. Brass Co., 104 U. S. 350; James v, Campbell, Id, 
356; Mahn y. Harwood, 112 U. S. 354; S. G. 5 Sup. Ct. Eep. 174; 
Coon V. Wilson, 113 U. S. 268; S. G. 5 Sup, Ct. Eep. 537. Thèse 
claims would appear to hâve been a proper subject for a reissue of 
the patent granted on division A, if Ransçm was entitled to them 
when he made them on division B; and, if he was not entitled to 
them on account of the abandonment shown by his course on division 
A, they would not become valid claims by beingattached to any other 
application. The défense of abandonment to the public is not confined 
to reissued patents, but is given generally by the statute to ail pat- 
ents. Eev. St. § 4920; Railway Co. v. Sayles, 97 U. S. 554. The 
rights of the public had intervened, and been foUowed by the appli- 
cation and patent of Eose, before there was any attempt on the part 
of Eansom to make thèse claims, and ail the grounds on whîch 
claims made after taking a patent are held to be invalid appear 
against them. 

The authority to grant a patent appears to dépend on an applica- 
tion made and pending for that purpose. Eev. St. § 4886 ; Eagle- 
ton Manuf'g Co. v. West, Bradley & Carey Manufg Co., 111 U. S. 390; 
S. G. 4 Sap. Gt. Eep. 593. It is not very plain where there was any 
application pending as a ground for thèse claims. What was not re- 
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served out of the original application to go into division B was left in 
division A, and was disposed of there, and not left pending anywhere. 
The subject of thèse claims was left in division A, and went to issue, 
and appears to hâve ended with that division. Upon such considér- 
ation as bas now been given to thèse claims, they appear to be in- 
valid. 

The évidence introduced since the former hearing does not afifect 
ihe Benton patent at ail; but the whole case is open, and that part 
jûf it bas been reargued, examined, and considered. The objeot of 
<hese f are-registers is to prevent frauds by those coUecting f ares. They 
contain a trip-register, which begins at zéro, on wbich the conductor 
registers each fare as it is received from the passenger, and who is 
relied upon to see that the registration is made. This register bas a 
dial with a hand that moves forward and indicates the number of 
fares which bave been registered on that trip. At the beginning of 
each trip the register is to be reset, and the trip-hand made to point at 
zéro. If this is not done, and the register and hand are left away 
from that point, opportunity for fraud in accounting for the fares reg- 
istered on that part of the trip is left open. Benton invented, and 
bis patent is for, a tell-tale hand which, when set with the trip-hand 
at zéro, moves with it, indicating the true number of fares registered, 
and cannot be set back to zéro unless the trip-hand is also set there, 
and which, when the trip-hand is set only a part of the way back to 
zéro, remains at the place where it is stopped, and indicates where 
the trip-register was started, and shows the attempt to cheat. His 
application for the patent was made October 31, 1881. A hand on 
a dial to a thermometer, to be left to indicate the highest and lowest 
températures, was shown in patent No, 68,681, granted to Martin 
Ames for a self-registering thermometer, dated September 10, 1867; 
and one to be left on the dial of a steam-gauge, to show the highest 
pressure, was described in patent No. 124,816, granted to Thomas 
C. Hargrave, for an improvement in registering steam-gauges, dated 
March 19, 1872. Neither of thèse bas the oombinations of such a 
hand with a trip-register of fares required to be set to zéro at each 
trip. Such a hand, for a similar purpose in a fare-register, was pat- 
ented in England to William Robert Lake, November 14, 1877, and 
was the subject of patent No. 245,221 for an indicator for fare-reg- 
isters, applied for by Eeuben M. Eose, April 14, 1881, and dated Au- 
gust 2, 1881, under which this part of the fare-register of the défend- 
ants is made. Benton is shown by uncontradicted oral évidence to 
bave made his invention as early as March 22, 1877, before even the 
provisional spécification of Lake was filed; and by written and quite 
conclusive évidence to bave made it before September 22, 1877, which 
is earlier than Lake's patent was sealed, which is understood to be 
the time when it becarae patented within the meaning of the patent 
laws. Benton is thus clearly shown to be the first inventer. The 
invention was in use in public, for the purpose of ascertaining its 
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completeness, more than two years prior to his application ; but such 
public use for that purpose would net defeat the patent. Elizabeth 
V. Pavement Go., 97 U. S. 126. 

Much stress is laid by the défendants upon the question of in- 
fringement. The défendants' registers bave a tell-tale hand in the 
combinations of the patent. Moving it forward moves the trip-hand 
forward with it, but moving the trip-hand forward in registering fares 
does not move the tell-tale hand forward. The trip-hand is set to 
zéro by moving the tell-tale hand forward, only taking the trip-hand 
with it. If it is stopped short of zéro, and the registering of fares 
begun, the tell-tale hand remains where it is stoppod, to indicate the 
place where it is stopped, and the attempt at fraud in commencing 
the registrations of a trip at that place. The tell-tale hand of the pat- 
ent is reset by being turned backward to or towards zéro by the trip- 
hand ; and if that is stopped short of zéro, and the registering of fares 
begun, the tell-tale hand remains there to show the place where the 
trip register and hand were stopped, and the attempt at fraud in com- 
mencing the registrations of the trip froin there. The trip-hand is 
left in each case to show the wrong place in commencing registration. 
The différence is only in the means by which it is brought there. 
When there, they are équivalents in the combinations with the other 
parts in aceomplishing the desired resuit. 

The défendants' expert was asked in cross-question 74 if he con- 
tended that the défendants' apparatus did not contain the combina- 
tions of the patent, and he answered: "Construing such claims 
broadly, as covering usual mechanical équivalents, I consider that the 
défendants' apparatus does contain such construction." The other 
parts of his testimony show that he considered the patent to be lim- 
ited, by the prior patents of Lake and Eose, to the différences between 
it and tbem. But as priority of invention is awarded to him over 
them, his patent is to be construed as broadly as if their patents had 
never existed, nor their inventions made. His patented invention at 
the time when it was made is to be construed in view of what then 
existed. AU things are infringements that are brought out by others 
afterwards, if they come with in its scope. O'Rdlly v. Morse, 15 How. 
62; Water Meter Go. v. Desper, 101 U. S. 332; Mason v. Graham, 
23 Wall. 261. This answer of the expert was understood to sub- 
stantially admit infringement of this patent, if it was valid, when 
the case was under considération before, and to obviate the necessity 
of such extended ezamination of this part of the case as has been 
given to it now. 

Thèse views lead to a decree for the orator as to the Benton patent, 
and for the défendants as to the Ransom patent. The costs are ap- 
parently about equal on each patent, and thus far no costs should be 
allowed to either party. Let there be a decree that claims 12 to 17 
of the Kansom patent are invalid; that the Benton patent is valid, 
and is infringed by the défendant; and for an injnnction and an ae- 
count in each case, without costs to the time of this decree. 
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Habtfobd Machine Sceew Co. v. Reynolds and others.' 

(Oircuit Gourt, D. Oonneciicut. February 9, 1886.) 

1. Patents for Intentions— Construction op Claim. 

The fourth claim of letters patent reissue No. 9,290, of July 18, 1880, to 
Christopher M. Spencer, for macliine for making métal screws, is in its most 
important particulars, a reproduction of the first claim of the original patent. 
No. 143,306, of September 30, 1873, and is valid. 

8. Same— Equivalents— Infbingbmbnt. 

The claim of the patent sued on was for a combination of mechanical de- 
vices for feeding forward a rod as screws were eut from it, and covered a com- 
bination of a hollow mandrel, a conical-ended sleeve, and a friction-feed de- 
vice, or tube, arranged concentrically, one within the other, and in the order 
named. Défendants used the same parts, but placed the conical-ended sleeve 
outside the mandrel. Seld, that this was an immaterial différence, and such 
arrangement was an infringement. 

Charles E. Mitchell, for plaintiff. 

John K. Beach and Benj. F. Thurston, for défendants. 

Shipman, J. This is a bill in equity to restrain the infringement 
of reissued letters patent No. 9,290, issued July 13, 1880, to Christo- 
pher M. Spencer, assigner to the eomplainant, for an improved ma- 
chine for making métal screws. The original patent, No. 14.3,306, 
was dated September 30, 1873. The machine, as a whole, isa very 
important and useful one. The brief statement which the inventor 
gives, in the reissued spécification, of the character of the invention 
is as follows : 

"The machine automatically makes screws upon- the end of a rod. This, 
my improved, machine bas been organized with spécial référence to operate 
upon the end of a rod, form a screw, remove the tlireading tool from the 
screw-thread eut on the rod, eut off the aaid screw, and then to automatically 
feed the rod forward, and make another screw, and so on until the rod is 
exhausted. By my plan the intermittent feeding of the rod is effected by a 
frictional feeding device niade as a slotted, rotating, and reciprocating tube, 
and the rod is rotated by a rotating chuck baving jaws, the chuck having no 
function whatever in the forward movement of the rod, and, in connection 
with such mechanism, to feed forward and rotate the rod at the propertime. 
I hâve combined and arranged a rotating tool-carrying turret, the tools of 
which are brought intermittingly into proper position to turn down and 
thread the end of the rod ; and the screw having been threaded, and the thread- 
ing tool removed frora it, a cutting-ofE tool is moved forward, and made to 
eut the screw from the end of the rod. By feeding the rod forward, by means 
of a friction feed, such as herein employed, rather than by a chuck, I am 
enabled to siinplify the construction of the chuck, as it bas but one motion, 
viz., that of rotation; and by employing a rotary tool-carrying turret, and 
cutting-off tool, as hereinafter set forth, I am enabled to form and thread 
the screws and eut them off ail in the simplest and most expéditions manner; 
my mechanism, by reason of its simplicity and mode of opération, increasing 
the speed of manufacturing screws, and decreasing their cost beyond what 
would be the case if the turning-down and threading tools were operated by 
independent carriers; and so, also, by withdrawing the threading tool from 

iReported by Charles C. Linthioum, Esq., of the Chicago bar. 
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the screw before it is eut from the rod, the use of a screw-driver to remove 
the screw from the threading tool is obviated," 

It will be seen that the mechanismis threefold: First, forfeeding 
forward and rotating the rod; second, for forming and threading the 
Bcrew upon the end of the rod; and, third, for cutting ofif the com- 
pleted Bcrew. The alleged infringement relates tb the first-named 
portion of the machine, and to the fourth claim of the reissue. This 
part of the mechanism is deseribed by Mr. Shepard, one of the 
plaintiff's experts, as f oUows : 

"Thèse parts consist of a revolving chuck provided with suitable holding 
jaws. This chuck is mounted upon the end of a revolving shaft, which has 
no longitudinal movement; the shaft being made hollow to receive the fric- 
tion-feed device and the rod from which the screws are to be formed. The 
friction-feed device consista of a tube of a size which will allow the rod to 
pass through it, said tube being split at its forward end, and the two oppo- 
site sides impinge upon the rod with sufHcient friction to carry the rod for- 
ward when the tube is moved in the direction of the chuck; while, on the 
other hand, if the rod is pinclied between the jaws of the chuck, the feed de- 
vice or split tube will slip upon the rod as it is drawn back. One end of the 
feed device is provided with an annular groove to receive a projection on a 
slide or slipper, whicli slide is reciprocated by a cam, thereby imparti ng the 
necessary reciprocating movement to the feed device. The jaws are forced 
together and permitted to open by means of a conical-ended sleeve, which is 
outside of the friction-feeding device or feeding tool. This sleeve is also 
provided with a shipping groove, connected, by means of a suitable slide, to 
another cam, whereby a reciprocating movement is imparted to the conical- 
ended sleeve. Thèse cams, feed device, and conical-ended sleeve are so com- 
bined with each other and with the chuck that the feeding device is fed 
forward at a time when the conical-ended sleeve is withdrawn, so as to permit 
the jaws to open, and, after the feeding device has reached the extent of its 
forward movement, said conical-ended sleeve opérâtes to close the jaws, and 
hold the rod from slipping backward while the feeding device is drawn back 
to get a fresh hold on tlie rod. This friction-feed device reaches well up to- 
wards the jaws, so that it will feed the rod until only a very short pièce is 
left." 

The friction-feed device or tube runs inside the conical-ended 
sleeve, which runs inside the revolving shaft or mandrel. Thus 
there are three concentric sleeves, the mandrel being outside. 

In the application for the présent reissue the patentée claimed, as 
a distinct invention, "the friction-feed device made as a tube, slotted 
at its end, and sprung together to grasp the rod;" but acquieseed in 
the refusai of the patent-office to allow that claim, and erased it 
from the application. It must be assumed, therefore, that the in- 
vention consista in the combination of the déviées mentioned in the 
respective claims. The gist of that part of the invention which re- 
lates to the feeding mechanism was the aufcomatic feeding device, 
acting in connection with the jaws, to feed the rod forward when 
the jaws are open, — the chuck and rotating shaft having no longi- 
tudinal movement, — and, when the jaws are shut, and the stock is 
being held and operated upon, to slip back and take a new hold, pre- 
paratory for a new feed, and the location of the feeding device 
v. 26F.no. 7— 34 
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wîthîn tbe sleeve whîch closes tbe jaws, whereby the stock can be 
worked up with great economy of material. It is tbus apparent tbat, 
altbongh the friction tube must be considered to be old, it is a very 
important member of the combination which includes the feeding 
mechanism. , 

This part of the machine is olaimed in the ûrst claim of the orig- 
inal patent, as f ollows : 

"In combination with revolving chuck, A, having jaws, o, o, the inner and 
outer sleeves, o, w; the former, by intermittent reciprocating motion pro- 
duced by cam. H, feeding the stock a suitable length through chuck, A; the 
latter by a similar motion produced by cam, L, alterriately opening jaws, o, o, 
to permit the passage of stock, and closing them to hold stock to be operated 
upon by suitable tools." 

Tbe same combination is claimed in the fonrth claim of the re- 
issue, as follows : 

"In combination, the revolving chuck, g, provided with jaws, g, the fric- 
tion-feed device, d, to grasp the rod, and the sleeve, /*, the cam, c, or it» 
équivalent, to reciprocate the sleeve/*, to close the jaws while the rod is be- 
ing rotated, and the tube, d, drawn back, and to permit the jaws to be opened 
as the tube is moved forward to feed the rod forward, ail substantially as 
described." 

This claim is, in its most important particulars, a reproduction of 
the ûrst claim of the original patent, and differs from the second and 
third claims of the reissue in that they specify that the conical-ended 
sleeve is located between the friction sleeve and the hoUow shaft. The 
location of the sleeves, with référence to each other or to the man- 
drel, is not stated in the fourth claim; but, in order to avoid the vice 
of an improper expansion of the original patent, the claim must re- 
ceive the same construction which properly belonged to the first claim 
of the original, and the two sleeves are the inner and the outer sleeve 
of that claim. 

Looking more closely into the claim, the défendants insist that the 
two sleeves are not only an inner and outer sleeve, with référence to 
each other, but that it is indispensable that nothing should be inter- 
posed between them; while tbe plaintiff says that the claim had no 
référence to the location of the sleeves with référence to the mandrel. 

The three sleeves of the Spencer device are so constructed that the 
conical sleeve is interposed between the mandrel and the friction tube; 
but I do not perceive tbat, in the spécification or in the claims of the 
original patent, that form of construction was made an indispensable 
feature of the mechanism, as it was apparently made in the second 
claim of the reissue. The first claim of the original was, so far as 
the two sleeves are concerned, for an inner friction slotted tube and 
an outer conical sleeve, which are in fact concentrically arranged 
within the hollow shaft; but it was not designed that the form of the 
arrangement with référence to this shaft should be so essential that 
a known équivalent method of arrangement should be without the 
patent. The language of the claim did not require such a construc- 
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tion, and the invention did not consist in the exact order of arrange- 
ment, with référence to the hollow shaft, but had the broader scope 
which bas been stated. 

The f eed devices of the défendants' mechanism are the counterparts 
of the plaintifs machine, except that the conical sleeve slides upon 
the outside of the hollow shaft which carriea the chuck, and acts upon 
the jaws of the chuck in the same way as the corresponding sleeve of 
the Spencer machine does ; while the friction tube opérâtes, in each 
machine, in the same way with référence to the other members of the 
combination. This is an immaterial différence. 

The feeding device in the Matthews machine for making, from a 
rubber rod, rubber washers of about three thirty-seconds of an inch 
thick for bottle stoppers is claimed tobe an anticipation of the fourth 
claim. There are some analogies between the two feeding mechan- 
isms, which are skilIfuUy used to make out a similarity between the 
machines ; but the two devices are as radically différent as the pur- 
poses for which they were respectively used differ. The Matthews 
machine did not hâve the friction slotted tube, and did not hâve the 
chuck, except by a strained use of words. It did not hâve the parts 
of the Spencer combination, nor the combination, and could not be 
adapted to the making of machine métal screws. 

Let there be a deeree for an injunction and an acoounting, with 
référence to the use of the fourth claim. 



HuTCHiNSON V. EvEBETT and others.* 
EvBSBTT and others v. Hotohinson. (Cross-Bill.) 

{OircuU Court. JV. B. lUinoU. November 30. 1885.) 

1. Patents pob Inventioks— Abandonkd Expbuimentb. 

Where one made, in 1874, a device which was claimed to embody an inven- 
tion patented to another in 1879, which earlier device never went into practi- 
cal use, Jield, that the 1874 device was an abandoned experiment, and was not 
sufflcient to def eat the patent. 

8, Same— Failtjke to Assert Titlb to Invention. 

It is hardly conceivable that one who was in fact the prior inventor of a de- 
vice, on seeing it in use, and knowing that another claimed to be the inventor, 
would hâve uttered no protest, and laid no claim to the invention. 

8. Same— Failure to Applt pok a Patent. 

A. claimed to hâve invented a device in 1874. B. obtained a patent for the 
device in 1879. Subsequently A. applied for a patent for an improvement on 
the device patented to B. Héld, that the inference was that, if A. had been 
in fact the inventor of the device patented to B,, he would hâve shown and 
claimed it in his application, instead of applying for a patent on what was, at 
most, only an improvement on such device. 

> Eeported by Charles C. Lanthicum, Esq., of the Chicago bar. 
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4. Samb— PoBUO TTsB. 

The fact that a person, claimîng to haye InTented a devico In 1874 or 1876, 
knew that another had put it into public use in 1878, is sufflcient to defeat hia 
claims to take out a patent in 1883, even if he had been the inventer. 

6. SAifE — CONFLICTITfG PaTKNTS. 

Patent No. 289,928, issued December 11, 1883, to Amoa F. Parkhurst, as- 
signer to Edward H. Everett, for a bottle stopper, canceled, because it inter- 
fères with patent No. 213,993, issued April 8, 1879, reissued June 17, 1879, aa 
reissue No. 8,755, to Charles Q. Hutcbinson, for an improvement in bottle 
stoppera. 

In Equity. 

West é Bond, for complainants in original bill. 

Stem é Peck and J. P. Altgeld, for détendants. 

Blodgett, J. The complainant in this case charges that he is the 
ownerof patent No. 213,992, dated April 8, 1879, which was reissued 
June 17, 1879, as reissue No. 8,755, for an "improvement in bottle 
stoppers," and files this bill as the owner of this reissued patent, un- 
der the provisions of section 4918 of the Revised Statutes, to obtain 
the cancellation of patent No. 289,928, issued December 11, 1883, to 
Amos F. Parkhurst, assigner to Edward H. Everett, for a "bottle 
stopper," on the ground that the Parkhurst patent interfères with 
the patent owned by complainant; and the défendant Everett has 
âled a cross-bill charging that Parkhurst was the first inventer of the 
device covered by complainant's patent, and that the Hutchinson 
patent interfères with the patent issued to Everett, as assignée of 
Parkhurst, and praying that the Hutchinson patent be canceled. 

There is no dispute as to the point that the two patents in ques- 
tion cover the same device by substantially the same claims, and no 
question is raised by the original or cross bill as to the title of either 
party to their respective patents. The only contention in case is, 
who was the inventor of the device which it is conceded is covered 
by the two patents? The device in question is that of an internai 
stopper suspended in the neck of the bottle, and arranged to be drawn 
upward for the purpose of closing, and to be pushed downward when 
it is desired to open the bottle; such stopper being provided with an 
elastic wire stem projecting upward from the top of the stopper, rig- 
idly attached thereto, and so bent and arranged as to form a spring 
which shall press laterally against the interior sides of the bottle 
neck, so as to hold the stopper suspended in the neck either when 
the bottled is closed or open ; this bent spring forming a bail or loop, 
■with which a hook or other device may be made to engage, for the 
purpose of drawing the stopper to ita seat when it is desired to close 
the bottle, or pushing it down to open the bottle; this spring bail or 
loop being practically a handle to the stopper plug which, by means 
of the spring pressing against the inner sides of the bottle neck, holds 
the stopper suspended in the neck, preventing it from falling down 
into the bottom of the bottle, or falling out through the neck, and 
serves as a handle with which to manipulate the stopper for the pur- 
pose of closing or opening the bottle. Both patents show the same 
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form of stopper and spring handle or stem, operating in the same 
way, for the same purpose. 

The proof shows that Hutchinson first constructed his stopper, after 
substantially the form shown in his patent, in the month of Septem- 
ber, 1878, and put it into use in the bottling works carried on in tbis 
city by the firm of W. H. Hutchinson's Sons; that he made a large 
number of thèse stoppers during the fall and winter of 1878, sold 
some, and put the rest in use in the Hutchinson's Sons works; that 
he applied for his patent in October, 1878, and the original patent 
was issued April 8, 1879, and that from early in October, 1878, the 
Hutchinson stopper was in extensive public use, not only in the Hutch- 
inson Works, but in other bottling establishments in Chicago, for 
nearly five years before the Parkhurst patent was applied for. It is 
claimed, on the part of défendants, that Parkhurst made his inven- 
tion as early as 1874, and that by reason of his poverty he did not 
apply for his patent until August, 1883. 

A careful study and analysis of the testim J;.y satisfies me that the 
stopper made by Parkhurst in 1874 or 1875, and which he showed 
to the witnesses Joseph and Henry Shure and to Richard Otten, was 
what is called the "double figure eight stopper," known in the proofs 
as "Ex. Parkhurst No. 1." Parkhurst was at this time a manufact- 
urer, in a small way, of neck wires for external bottle stoppers, at 
Algonquin, a village on Fox river, in this state, 10 or 12 miles above 
Blgin, and showed this "double figure 8 stopper" to the Shures, who 
were engaged in the bottling business in Elgin, and asked them to try 
them, and they did try them to the extent of putting from one to six 
into bottles, but did not adopt or keep them in use or approve of 
them, or consider them practical. This I conclude from the proof is 
ail that Parkhurst did towards accomplishing this invention before 
the fall of 1878, and I think the chief question is, does this "double 
figure eight stopper" show the same invention as that covered by 
thèse two patents ? 

The patents both show a stopper made of two métal disks, with a 
rnbber disk between them, having a wire stem extending upward 
from the center of the métal disks, bent to a shape similar to that of 
a figure 8; while this "double figure S stopper" shows two stems pro- 
jecting upward from the onter periphery of the métal part of the 
stopper, each bent to a shape approximating to a figure 8. That a 
stopper with springs like this would be held suspended in the neck 
of the bottle in substantially the same manner as the one made after 
the drawings of the patent is probably true; but it is obvious that it 
would not be as readily manipulated as the one with a single stem or 
spring, because there are two loops, instead of one, and neither of 
them is over the center of the plug, so that when the force was ap- 
plied, by a hook or otherwise, to draw the stopper to its place, and 
close the botuc, it will draw sideways, instead of from the center of 
the stopper. Again, it would obviously be much more expensive to 
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make sucb a stopper, and when the increased expense and the dîffi- 
culty of manipulating are both considered, it may be doubtful if it 
Bould be called a complète operative deviee for the purposeintended. 

It is urged that with this "double figure 8 stopper" produced, there 
was no invention in removing one stem, and in placing the remaining 
one in the middle on the plug; but the answer to that seems to me 
to be found in the fact that no one adopted it as Parkhurst had pro- 
duced it, and Parkhurst himself did not get any one to put into 
use, and did not modify it into a U-shaped or "single figure 8" stop- 
per until after he had seen Hutchinson's stopper in the fall of 1878. 
I conclude, therefore, that what Parkhurst did in 1874 and 1875 
must be treated as an abandoned experiment, and not therefore an 
anticipation of the operative and practical devioe produced in Sep- 
tember, 1878, by Hutchinson. The proof is very clear that Park- 
hurst was shown the Hutchinson stopper in the fall of 1878, about 
the time that Hutchinson applied for his patent, and made no claim 
to hâve invented it ; and I think the f air conclusion from the proof 
is that Parkhurst stopped his experiments with the production of the 
"double figure 8 stopper," and did nothing further towards perfecting 
it until after he had seen Hutchinson's stopper. He did not produce 
a completed invention acceptable and operative in 1874 or 1875. 
If he had done so, what he did then might be deemed an abandoned 
invention, which, by such abandonment, became public property, in.- 
Btead of an abandoned experiment. 

The proof shows that Parkhurst, in the forepart of October, 1878, 
saw the Hutchinson stopper, and was asked if he could not make a 
machine to manufacture it, and answered that he thought be could 
do so. He was familiar with the bottling business, and often in 
Chicago, and his business was mostly, if not whoUy, with men en- 
gaged in the bottling tra,de. He knew that Hutchinson claimed to 
be the inventer of the deviee covered by the Hutchinson patent. It 
is hardly conceivable that he would hâve uttered no protest, and laid 
no claim to the deviee, if he, Parkhurst, had in fact invented the 
same thing three or four years before. There is no proof that his 
poverty was so extrême as to make it impossible for him to hâve ob- 
tained a patent, or at least applied for one. Inventors, as a rule, 
are egotistic, and, if too poor to obtain a patent rarely stand by and 
see another appropriate what they bave invented, without a pro- 
test. Parkhurst's acquaintanee was with Hutchinson's competitors 
in business, and it is hardly supposable that, if he had known him- 
self to be the inventor of this deviee, he would not bave made it 
known to some of thèse competitors, who would gladly hâve aided 
him with moneyed assistance. Parkhurst also testified that during 
1877, and the early part of 1878, he showed his completed "figure 8 
stopper" to several of the Hutchinson competitors in the city of Chi- 
cago, but they ail testify that he did not make any such exhibit to 
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them, and that they never saw such a stopper as îs covered by the 
Hutchinson patent until it was produced by Hntchinson. 

It alao appears that in the spring of 1879, or perhaps earlier, Mr. 
Mettee, of Chicago, became acquainted witb Parkhurst, and agreed 
to aid him in obtaining patents for his inventions, and in May, 1879, 
application was made for a patent bottle stopper operating on the 
same principle as that of Hutchinson's, except that the stem or handle 
was hinged to the stopper so as to make a free joint at the point 
where the stem was attached to the stopper, instead of the rigid at- 
tachment shown by Hutchinson. The inference I draw from this is 
that if Parkhurst had in fact been the firat inventor of the Hutchin- 
son device, he would then hâve shown and claimed it, instead of ap- 
plyiug for what at most was only an improvement on Hutchinson's 
device. 

Parkhurst's memory as to dates and the séquence of éventa is so 
defective that the defendant's counsel admitted on the argument that 
he was a wholly unreliable witnesa as to dates, except when corrob- 
orated, and ail the corroborative testimony which I think worthy of 
belief goes solely to the time when the "double figure 8 stopper" was 
produced, as I do not consider the testimony of the witness Failing 
aufficiently reliable to be accepted as proof of the fact that Parkhurst 
made a U stopper like défendants' Exbibit No. 3, or that this witness 
made this Exhibit No. 3 asearly as 1877, when he was a boy about 
16 years old. On the contrary, if the testimony of this witness, 
to the efïect that Parkhurst made stoppera, for experiment, like de- 
fendants' Exhibit No. 3, in 1877, is true, it could hardly be possible 
that Parkhurst would not bave asserted his right to the invention in 
1878, when he knew that Hutchinson was claiming the invention, 
and had applied for a patent. It is much more probable, I think, 
that thia witnesa la miataken by a year, and that, if he made the de- 
fendants' Exhibit No. 3, he made it in the fall of 1878, when it is ad- 
mitted Parkhurst did make a few stoppera in that form after he had 
seen Hutchinson's "single figure 8 atoppers." 

My own concluaion from the proof is that after Parkhurat had 
made hia "double figure 8 stopper," in 1874 or 1875, he did nothing 
more until he aaw Hutchinson'a stopper in the fall of 1878, and then 
he made a U stopper; but, finding that Hutchinson had deaoribed the 
XJ shape aa one modification or form of his patent, he did nothing 
further in the matter until Everett opened negotiations with him for 
the purchase of his pretended invention. 

I bave already said that I am satisfied from the proof that Park- 
hurst knew of the public use of the stopper described in hia patent 
from early in the fall of 1878, and this publie use, with Parkhurst's 
knowledge, must défeat his claims to take out a patent in 1883, 
even if he had been the inventor of thia device; and leavea only open 
the question whether anything which Parkhurst did before Septem- 
ber, 1878, should defeat Hutchinson's patent, and upon this point I 



536 FEDKRAI< BEPOBTEB. 

am clear that Parkhurst did not do enough to amonnt to a complète 
invention. He took some steps in that direction, but did not go far 
enough to forestall or defeat Hutchinson. I therefore find that the 
patent of défendant interfères with complainant's patent, and that 
the complainant is entitled to a decree canceling défendants' patent, 
and that the cross-bill of défendants should be dismissod for want of 
equity. 



Watson ». Belfield and others.* 
(C^euit Court, D. Neui Jersey. February 6, 1886.) 

1. Patents poe Inventions— Suggestioks to an Invbntok. 

The true test to détermine whether suggestions made to an inventer should 
deprive him of the claim to originality in the invention, is to inquire whether 
enough bas been communicated to enable him to apply it without the exercise 
of more invention. 

3. Same. 

A gênerai knowledge of the substance of the invention covered by letters 
patent No. leO.S'î'l, of November 9, 1875, to John Watson, for improvements 
m clay-presses, was communicated to the inventer before he attempted to em- 
body^ it in a practical apparatus, and hence his patent is void for want of nov- 
elty in the invention. 

lïi Equity. 

Edw. A. & Wm. T. Day, for complainant. 

James Buchanan, for défendants. 

Nixon, J. Thia suit is brought to recover damages for the înfrînge- 
ment of letters patent No. 169,871, granted to the complainant, No- 
vember 9, 1875, for "improvement in clay-presses." Numerous dé- 
fenses are set up in the answer, and the testimony bas been spread 
out to an extent quite inexcusable, as it seems to me, in view of the 
shortness of human life, and the pressure for time to consider other 
matters of at least equal importance. 

One of thèse défenses is that the complainant is not the original 
and first inventer of the invention patented; and, if this should be 
found for the défendant, no time need be taken to look into the other 
défenses. The complainant is a machinist, residingin Trenton, New 
Jersey. His alleged invention relates to improvements in apparatus 
for preparing clay for the manufacture of earthenware. He claims 
that he made the invention in the month of February, 1874, while he 
was on a visit to East Liverpool, Ohio, taking measurements and 
making drawings for the machinery to be furnished by him for a new 
building then in the course of érection for Laughlin Bros. His 
story, briefly, is that while there, an improvement in clay-presses be- 
came the subject of fréquent conversation between him and one Pier- 

'Eeported by Cliarles G. Idnthicum, Esq., of the Chicago bar. 
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Bon, and Homer Laughlin, Shakspear Laughlin, and others; thèse 
gentlemen alleging that some new invention of clay-press taps or 
cocks by one Boulton had lately been introduced into England, the 
characler and nature of -which they knew nothing, but which was 
claimed to be a valuable improvement upon the old method of pre- 
paring the clay for the manufacture of pottery ware, and asking him 
whether he was not able himself to improve upon the tedious and 
troublesome method then in use in this country, by getting up some- 
thing new. He said he would try. He thought over the matter, 
and, taking out his mémorandum book in the room at East Liver- 
pool, where he was at work, he made a sketch or drawing of a new 
tap, which he believed would be an impro-vement upon the old tap, 
and showed it to them. They made no suggestion to him about it, 
and did not appearto understand how it would work, and told him 
80. He returned to Trenton, apd determined to construct a rough 
model of his drawing, and to make a set of the new taps, and try 
them on a press that he was then building for West, Hardwick & 
Co., of East Liverpool. He sent them their press with thèse new 
taps about April 7, 1874, and was so well satisfied with their prac- 
tical working that he placed them also on the new machinery that 
he was putting into the factory of Laughlin Bros. Their great value 
was demonstrated by their use, and he applied for and obtained the 
letters patent, for the infringement of which this bill is filed. 

A number of witnesses for the défendants swear to a very différent 
state of faets, and which, if true, négatives the claim of the complain- 
ant that he was the original and first inventor of the thing patented. 

Edward M. Pierson testifies that he came to this country from 
England in 1873; that he was a potter by trade, and the son of a 
potter, residing in Staffordshire, England; that in the month of July 
of that year he went to East Liverpool, Ohio, for the purpose of go- 
ing into the pottery business; that arrangements were entered into 
with Laughlin Bros, for the érection of a new factory there; that he 
drew the necessary plans, and sent them to his father for examina- 
tion, and requested him to go to William Boulton, a machinist in 
Burslem, and get his estimate for the machinery for a four-kiln pot- 
tery; that his father sent him an estimate by Boulton, in which gên- 
erai référence was made to his new patent conduit tap; that he wrote 
again to his father requesting him to send the particulars of the new 
tap referred to by Boulton; that he received a reply, giving the descrip- 
tion, and stating that it was a new tap, patented by Boulton, — very 
ingénions, — doing away with a number of motions; that it was 
serewed to the chamber, and socketed in each other; that in the mean 
time they took other bids for the machinery in their new building, 
and, after a comparison of the same, gave the contract to the com- 
plainant, and invited him to East Liverpool to drawthe plans; that 
he came about February, 1874, and they had several conversations 
with him about this new Boulton tap, which was then unknown in the 
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United States; showedhim the Boulton eatimate, and the letterfrom the 
father of the witness explaining it, and asking him whether he would 
not be able to reproduce it from their descriptions; that, after mak- 
ing a drawing, and examining drawings which the witness produced, 
he was quite sure that he understood it, and was able to make it; 
that the resuit of thèse conversations and expérimenta was that they 
agreed upon the form of the Boulton tap, and complainant was re- 
questëd to make and put them in the presses, first of West, Hard- 
wick & Co., and afterwards of Laughlin Bros. ; and that after a fait 
trial, regarding them as an improvement upon the old taps, the com- 
plainant proposed to the witness that they should apply for a joint 
patent on the new taps, which proposition he indignantly rejected. 

ïïomer Laughlin confirms the gênerai correctness of this testi- 
mony, with more détail as to some particulars. He recollects the 
correspondence between Pierson and his father, and between Boulton 
and his firm, in regard to the new Boulton taps, and also the confér- 
ence between Watson, Pierson, and himself as to the mode of their 
construction and application. He states that he told the complainant 
distinctly, when he was preparing his bids for the machinery in the 
factory building of Laughlin Bros., that they must hâve the new tap, 
for the reason that it was supposed to economize so much in labor in 
operating the clay-presses; that Watson carefuUy considered the 
Pierson sketch of the Boulton tap, and the description of it in Boul- 
ton's letter, and said that it could be reproduced in this country ; that 
he could make it, and would guaranty it to work; and that it waa 
upon this guaranty that he accepted his bids in the machinery. He 
further testifies that he heard no suggestion or prêteuse on the part 
of the complainant that he was inventing anything, or doing anything 
more than producing from the descriptions and drawings the English 
tap of Boulton. There is évidence of the same or of a corroboratory 
charaeter from other witnesses, such as Edward Gibbs and Perry 
Johnson, which I will not stop to quote. 

Ail thèse witnesses seem to be intelligent, disinterested, and unim- 
peached, except so far as the déniai of the truth of their principal 
statements, made by the complainant, without reserve or qualifica- 
tion, may be regarded as an impeachment. It is impossible to con- 
ceive that both parties are speaking the truth, and I am compelled 
to say that the weight of the évidence is largely against the complain- 
ant. 

The cardinal features of the patent, on which the said suit is 
brought, is found in the first claim, to-wit: "The combination, with 
a clay-press, of a main pipe made in détachable sections." There are 
some détails ; but nothing involving invention, and which would not 
readily suggest themselves to any intelligent mechanic who was try- 
ing to attach such a pipe to the leaves of the press. This was also 
the distinguishing feature of the Boulton tap, a gênerai knowledge of 
which seems to hâve been communicated to the complainant before 
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he attempted to embody it in a practical apparatus for preparing the 
slip for manufacturing purposes. 

It is always a difiScult question to détermine how far the sugges- 
tions made to an inventer deprive him of the claim to originality in 
the invention thereof. The rule in such cases is concisely stated by 
Judge Stoeï in Alden v. Dewey, 1 Story, 338. One of the défenses 
in that case was that one Draper had substantially imparted to the 
patentée the patented improvement. In charging the jury the learned, 
judge asked whether enough had been communicated to enable the 
inventer to apply it without the exercise of more inventive power. 
This he regarded as the true test. "It was not enough," he said, 
"that Draper gave a hint; nor, on the other hand, was it necesaary 
that he should communicate every minute thing about the invention; 
but he must hâve communicated the substance." 

I regard the new mode of constructing the conduit pipe in détach- 
able sections as the substance of the invention of the complainant, 
and hence that his patent should bedeclared void forwant of novelty 
in the invention. 



Haight, Jr., and others v. Bied,' 
(District Oowt, S. D. New York. February 1, 1886.) 

Coi/iiisioir— Steamer and SArLiNo Vessei, — East River Navigatiçk. Eddt 
OFP BiXTiBTH Street — Customabt Course. 

A steamer coming down the East river, on the westerly side, collided, about 
oflE Sixtieth street, with a schooner beating slo-wly down with the ebb-tide. 
The gênerai n"le required the steamer to keep out of the schooner's way, but 
the défense was that there is an eddy on the westerly side at that place on the 
ebb-tide, extending nearly half way across the river, to Blackwell's island; 
that it is the custom of vessels beating down to tack at the edge of the eddy; 
that the schooner could not hâve been expected to corne to the westward of 
the line of the eddy; and that the steamer could not go to the eastward of the 
schooner, as she expected her to foUow the custom of tacking at the edge of 
the eddy. The schooner did not go so far within the eddy as that her head- 
ing was at ail affected by it when the collision occurred. Held, that the cus- 
tom must be construed as applying only to that part of the water where the 
opposite current of the eddy is actually suflScient to affect appreciably the mo- 
tion of vessels going into it; that a sailing vessei has a right to keep her course 
till that limit is reached, and the schooner did not exceed this limit; that the 
steamer could hâve avoided the collision Tay going 100 or 150 feet nearer the 
New York shore, or by stopping and backing, and that she was therefore 
solely in fault for the collision. 

Samb — Exception to Gênerai, Rïtlb that Sailing Vessei, must Kbep 
Course— When Allowed. 

The exception to the gênerai rule that a sailing vessei must keep her course 
cannot be allowed except when it is entirely clear, not only that by changing 
her course she would in fact hâve avoided the collision, but that, under the 
circumstances of the moment, as they appeared to the sailing vessei, that 
means of escape was so obvious to one of ordinary nautical judgment that 
it was cJear négligence to omit it. 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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In Admîralty. 

Alexander A Ash, for libelant. 

E. Henry Lacombe, for respondent. 

Bkown, J, The former suit of Haight against The Mayor, etc., 24 
iFed. Kep. 93, having been dismissed on the ground that the respond- 
ent in that case was not answerable for the faults of the steamer, 
this suit has been brought, for the same collision, to recover the 
damages against the master, who was at the time in charge of the 
navigation. Some additional testimony has been given, as respects 
the place of the collision in référence to the eddy in the East river 
between Sixtieth street and Blackwell's island in the ebb-tide. The 
steamer being bound to keep out of the way of the schooner, and 
having plenty of room to do so, the oniy possible défense is that the 
steamer had a right to count on the schooner's luffing up and tack- 
ing before she had corne so far to the westward as the Une of the 
Bteamer's course. It is urged that, according to the custom of navi- 
gation there, the schooner could not hâve been expected to corne at 
ail to the westward of the line of the eddy, and that she did so in this 
case; that the steamer could not hâve gone to the eastward of her, 
becaase the schooner was expected to tack at the edge of the eddy, 
and, by going to the eastward, the steamer would bave run directïy 
upon the schooner's natural course on tacking. 

Upon further considération of ail the testimony, the new as well 
as the old, I am of the same opinion formerly expressed, — that the 
steamer was in fault, and the schooner not in fault. The undisputed 
faot that the schooner's course, although her movement was slow in 
a light wind, was not at ail changed to the northward through any 
influence of the eddy up to the time of the collision, is conclusive év- 
idence, to my mind, as I stated before, that she was not to any con- 
sidérable distance within the eddy. The alleged custom for schoon- 
ers to corne about at the easterly edge of the eddy, resting, as it does, 
solely upon the necessity of avoiding the efïects of the contrary move- 
ment within the eddy, must be construed as applying only to that 
part of the water where the opposite current of the eddy is actually 
sufîBcient to affect appreciably the motion of vessels going into it. A 
sailing vessel, in that narrow passage, has the undoubted right to 
keep her course until, at least, that limit is reached. The schooner 
in this case did not go beyond that limit. The steamer was bound 
to give her ail this space. She had abundant room to pass to the 
westward. There was no difîiculty in doing so, and she might with 
ease hâve avoided this collision, either by going 100 or 150 feet nearer 
to the New York shore, or by stopping and backing; one or both of 
which it was her duty to do. There was a further fault in the steamer 
in this case in that, shortly before reaching the line of the schooner's 
course, the steamer gave her two short blasts of her whistle. The 
proper meaning of this signal was that she would starboard her wheel, 
and go under the schooner's stern, and the schooner so understood 
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it, (Inspector's Eule i,) instead of whioh the steamer kept on attempt- 

ing to pass the schooner's bows. 

It is undoubtedly true that a steamer, in laying her course so as to 
avoid a sailing vassal, bas a right to assume that the latter will pur- 
sue the customary course of navigation in narrow channels. The 
steamer is bound to anticipate that the sailing vessel will tack, and 
in the customary manner, where thare is a definite custom as respects 
particular dangers. A sehooner, in foUowing such a defined practice 
in tacking, may be regarded either as pursuing her proper course un- 
der the cireumstances, or as falling within the exceptions of the twen- 
ty-fourth rule. But this prineiple cannot be availed of to excuse a 
steamer from fault that has abundant room at her own command, 
when she seeks to shortan the natural course of a sailing vessel in a 
narrow channel, where the précise margin of the customary course, 
like that of the border of an eddy, is itself somewhat indefinite, and 
varies with the différent stages of the tide. 

In the somewhat analogous case of The Washington Irving, Abb. 
Adm. 336, 338, Betts, J., observes : 

"The oflacers of the steam-boat had a right to act upon the presumption 
that the sehooner would not be intentionally run in dangerous proximlty to 
the shore, or to a point where she must become disabled or embarassed in 
tacking by a loss or change of the current. But if thèse impediments to her 
course were not palpable and inévitable, the steam-boat had no right to antic- 
ipate any variation of her course by the sehooner, and was bound to regulate 
her proceedings so as to leave the sehooner free to be navigated according to 
the judgment of her master and pilot. They were entitled to détermine, at 
their discrétion, the advantage or prudence of continuing her tack beyond 
the true tide, and even to what might seem to the ofBcers of the steamer a 
dangerous proximity to the land. The law, under cireumstances. of uncer- 
tainty or doubt in respect to thèse particulars, imposed on the officers of the 
steam-boat the duty of taking timely précaution to seeure the sailing vessel 
the free exercise of the discrétion of her master in the choice of her course, 
and the expédients to be adopted in case he should encounter dangers in pur-, 
suingit." 

Thèse observations are applicable in the présent case, and compel 
me to hold the steamer in fault. 

I was at first disposed to regard it as the duty of the sehooner to 
luff when she saw that the course of the steamer was irrevocably fixed 
to pass ahead of her. No exception to the gênerai rule, that a sailing 
vessel must keep her course, can, however, be allowed except where it 
is entirely clear, not only that by changing her course she would in 
fact hâve avoided the collision, but that, under the cireumstances of 
the moment as they appeared to the sailing vessel, escape by that 
means was so easy and obvions to a person of ordinary nautical judg- 
ment that it was clear négligence to omit it. That cannot be said in 
this case. The steamer, in fact, nearly passed clear of the sehooner, 
being struck on her port quarter near the stern. Any luffing by the 
sehooner would hâve been of doubtful use; and, upon a collision in 
that event, the sehooner would hâve been left exposed to the clear 
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charge of fault; sînce ît could not hâve been said with certainty that, 
if the schooner had kept her course, the steamer wonld not hâve had 
time before collision to run the few additional feet necessary to clear 
her. 

The lîbelant is entitled to a decree, with costs, and a référence to 
compute the damages. 



The Agnes Barton. 

MoGeb and another v. The Agnes Barto». 

{Dûtrict Cov/rt, E. D. Virginia. January 5, 1886.) 

1. MARrrntTB Lien — Vbssbl m Fobeign Pobt Fdknishbd with Sails — C!on- 

TBACÏ. 

If a vessel, after a voyage, cornes into a foreign port, (Philadelphia,) and 
while there is furnished with sails, the lien of the créditer who furnishes the 
sails is that which is given under the gênerai maritime law; and the fact that 
the créditer is a résident in the home port of the vessel, (Baltimore,) and fur- 
nished the sails under acontract madewith the managing owner in the home 
port, does not aSect the lien. 
S. Samb — Acobptancb dp Note— Relbasb of Lien. 

The acceptance of promissory note for material fumished a vessel does not 
release the maritime lien of the creditoi for the amount due, unless there ia 
an express release of the lien. 
8. Samb— Rbcbipt— Rbsbbvation op Lien. 

Where the promissory note of the managing owner (who owns Seven thir- 
ty-seconds) was taken for the amount due for sails fumished a vessel, and, in 
the receipt given for the note, the words were added, "which satisfles us for 
said bill, and ail claims against said brig, excepting the interestowned by the 
managing owner. *' Held, that the lien of the créditer was thereby expressly 
reserved upon the managing owner's share of the vessel; which, being in its 
nature a remédiai right, could be enf erced by a libel of the vessel itself . 

In Admiralty. 

The brig Agnes Barton came into the port of Philadelphia in the 
spring of 1885, needing repairs and an outfit of sails. Her home 
port was Baltimore, and her owners were ail résidents of that city. 
One of them, S. H. Travers, was managing owner, and had an inter- 
est of seven thirty-seconds in the vessel. The brig lay in the port of 
Philadelphia while the needed repairs were put upon her; and while 
she was there, the libelanta, William McGee & Son, of Baltimore, 
contracted with S. H. Travers, her managing owner, to furnish her 
with a suit of sails for $600, the amount now libeled for. The sails 
were duly furnished, and were delivered on board the brig while still 
at Philadelphia. Travers gave in settlement for the priée of the sails 
the note of his firm, S. H.' Travers & Son, at four months, indorsed 
by his son, Geo. 0. A. Travers. McGee & Son took this note, and 
gave a receipt, reciting its contants, and adding the foUowing clause : 
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"Whîch satisfies ns for said bîll, and ail daims against said brig, 
excepting the interest owned by Saml. H. Travers." 

To meet the contingency of a décision tbat the lien for the sails 
was not as upon a foreign vessel, but as upon a home vessel, and 
therefore was only such as the laws of Maryland allow upon vessels 
owned within the state, the libelant duly complied with the require- 
ments of the Maryland statute as to the registration of such liens. 
The foregoing were the material facts of the case. 

Charles E. Stewart, and A. W. Armstrong, for libelants. Robert 
H. Smith, for respondents. 

Hughes, J. I think the lien of McGee & Son for the amount of 
their bill was upon this brig as a foreign vessel. She was at Phila- 
delphia, a foreign port ; and she was f arnished while there with the 
sails. The circumstance that the saila were contracted for and made 
at the home port of the vessel merely confuses the case, and does not 
change its nature. The lien attached while the vessel was in a for- 
eign port. It attached as upon a foreign vessel. Its charaeter was 
determined by the delivery of the sails at that port, and could not bo 
changed by the accident that the sails were made at the home port, 
under a contract also made there. It is useless, therefore, to con- 
sider the technical objections raised by counsel for claimants on the 
form and time of the registration of the lien in Baltimore. If it were 
necessary to do so, I would hold that the registration was in accord- 
ance with the requirements of the Maryland statute on the subject; 
and that the lien was good as a lien upon a home vessel. But this 
is a matter of no importance. 

The sails were delivered and received by the brig at the port of 
Philadelphia, where she was a foreign vessel, and the lien for their 
price was that which is given by the gênerai maritime law. The case 
is ail fours with that of The Sarah J. Weed, 2 Low. 556, in which 
the ruling was as I bave just announced for the case at bar. 

The serions question in the case is upon the receipt given by Mc- 
Gee & Son in taking the four-mouths note of Travers & Son. It is 
useless to say that the mère taking of a note for a maritime claim 
does not release the lien of the créditer of a ship for his claim. The 
note is but an évidence of the debt, and does not operate as a nova- 
tion of it, — certainly not as between the owner of a ship and its créd- 
iter. It concludes both parties as to the amount due, and it post- 
pones the right of the créditer to enforce his lien. If the time for 
which the note is made to run is too long, other creditors of the ship 
may be thereby let in to priority over the holder of the note. But 
the gênerai proposition is true that the taking of a note does not re- 
lease the lien of a créditer of a ship for his demand, as between the 
owner and the créditer. There must be an express release, else the 
lien stands, notwithstanding the taking of the note. In this case, 
therefore, the question is, did the libelant release his lien upon the 
brig when he set out in his receipt for the note that it satisfied him 
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for hîs claîm against the brig, excepting the interest of Travers, •which 
was seven thirty-seconds of the vessel ? 

It is very certain that he reserved his lien upon the seven thirty- 
seconds. A lien is in its essence a remédiai right. Therefore, in 
reserving his lien upon an undivided part of the vessel, the libelant 
reserved his right of attaching under the lien to the fall extent neces- 
sary to making good his lien upon the seven thirty-seconds. As the 
vessel is indivisible, and the lien as to a part cannot be enforced, ex- 
cept upon the vessel as a whole, and there was an express réservation 
of the lien as to the part, I am of opinion that the right to libel the 
vessel, so far from being expressly released, was expressly reserved. 

If it were necessary in this case, I think I should be warranted in 
holding that, if the share of Travers were insufficient on a sale of the 
vessel to produce the amount due McGee, he would, under ail the 
proofs that hâve been submitted, be entitled to fuU payment out of 
the gênerai proeeeds of sale. But as there is no doubt but that the 
share of Travers will fully pay the claim of the libelant with interest 
and costs, this question is not at ail likely to arise. 

I will decree for the libelant in accordance with thèse views of the 
law of the case, and for exécution against the stipulators. 



FERBIN V. LEPPSB. 545 

Pbebin, Adm'r, ». Leppeb, Adm'r, and others. 

{Circuit Court, E. D. Michigan. January 4, 1886.) 

1. Pabtnebship— AccouNTiNa betwbbn Administbatob op Onb Partner and 

Administkator de Bonis Non of Anothbr Partner. 

A bill was flled in a state court by the administrator of one partner against 
the administrator de bonis non of another partner, to obtain a settlement of 
the partnership accounts, and of certain land transactions between the part- 
ners, and aiso to compel an adjustment of the accounts of the complainant's 
intestate as exécuter of his partner's will. Both thèse parties were résidents 
of the same state. The sole legatee under the will of the deceased partner, 
■who was also a résident, and the heirs at law of such partner, who were ail 
non-residents, were also made défendants. The non-resident heirs at law 
removed the case to the fédéral court, upon the ground that it involved one 
controversy between them and the résident legatee, and another between 
them and the résident complainant. Held, that the complainant was a neces- 
sary party to the controversy between the non-resident heirs and the résident 
legatee, and that the other résident défendants were also necessary parties to 
the controversy between the non-resident heirs and the complainant, and that 
the cause should be remanded. 

2. Samb— Parties to Suit. 

Where a party occupies a neutral position, and is in a manner a stakeholder 
or trustée, or is otherwise bound to account to one of two other parties, he is 
an indispensable party to the controversy between them, if he still bas posses- 
sion of the fund to be accounted for. 

In Equity. On motion to remand. 

This was a bill by Joël J, Perrin, administrator of the estate of 
Horace J. Perrin, deceased, a citizen of Michigan, against Stephen 
V. R. Lepper, administrator de bonis non of the estate of Joseph Sib- 
ley, deceased, Anna. L. Pisk, daughter-in-law and legatee under the 
•will of Joseph Sibley, also citizens of Michigan, and numèrous other 
parties heirs of Joseph Sibley, ail résidents of other states, and known 
collectively as the "Sibley heirs." The object of the bill was to ob- 
tain a settlement of the accounts of the firm of H. J. Perrin & Co., 
of which Horace J. Perrin and Joseph Sibley were the members ; and 
also a settlement of the accounts of Horace J. Perrin as executor of 
the will of his partner Joseph Sibley. The facts were substantially 
as foUows : Prior to 1864 Horace J. Perrin and Joseph Sibley com- 
posed the firm of H. J. Perrin & Co. There was also some évidence 
tending to show that Darius Perrin was a member of the firm, hxif- 
this was immaterial. Perrin and Sibley were also tenants in com- 
mon of certain real estate, consisting principally of what was known 
as the "Kalamazoo Eiver Mill Property." In September, 1864, Sib- 
ley died, and Perrin, his surviving partner, became his executor and 
as such took possession of his estate. In January, 1880, Perrin 
died, without having accounted either as executor or as surviving 
partner, and the complainant, Joël J. Perrin, was appointed ad- 
ministrator of his estate, and the défendant Lepper administrator 
de bonis non of the estate of Sibley. While Perrin was nominally 
the complainant in this bill, the suit was substantially by Lepper 
v.26F.no.8— 35 
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against Perrin, to ecmpel an account of the administration of Sib- 
ley's estate, including the copartnership affaira of H. J. Perrin & 
Go., and to obtain a decree for the balance found to be due npon 
such accounting. Défendant Mra. Fisk, and the so-called "Sibley 
heirs," each claimed the estate of Sibley, — the former as the widow 
and sole legatee of the son of Joseph Sibley, who was also the sole 
legatee of his father; the latter as the collatéral heirs of Joseph Sib- 
ley, who claimed that the estate nevervested in his son, but updn his 
death passed to them under the will of Joseph Sibley. After the 
case -was put at issue by the filing of the usual replication, the Sibley 
heirs, who were over 40 in number, filed their pétition for the re- 
moval of the case to this court, setting forth that the suit involved a 
controversy between Mrs. Fisk individually and as executrix of the 
will of her deceased husband on the one side, and ail of the Sibley 
heirs on the other, respecting the construction of the last will and 
testament of Joseph Sibley, deceased, in order to détermine which of 
said parties to such controversy were the actual owners of the Sibley 
estate, and entitled to receive whatever might be recovered of the 
complainant in behalf of such estate in this suit, and also that the 
entire case upon its merits involved a controversy between complain- 
ant, a citizen of Michigan, on the one side, and the Sibley heirs on 
the other, ail of whom were non-residents. 

S. T. Douglass, for Mrs. Fisk. 

31. J. Smiley, for complainant. 

L. P. Perkins, for the Sibley heirs. 

Brown, j. The original bill against Lepper, Mrs. Fisk, and Darius 
Perrin was filed with a triple object : (1) To settle the partnership 
accounts of H. J. Perrin & Co., of which lirm Darius was said to bave 
been a member; (2) to settle the accounts of Horace J. Perrin as 
exécuter of the will of his partner, Joseph Sibley; (3) to settle his 
account as tenant in common with Joseph Sibley of certain real es- 
tate, upon which he had made large expenditures of money. 

Défendant Mrs. Fisk, who was the widow and sole legatee of Fran- 
cis M. Sibley, himself the son and sole legatee of Joseph Sibley, de- 
murred to the bill upon the ground, among others, that the relief 
sought by the bill involved the question whether she or the Sibley 
heirs were entitled to the estate of Joseph Sibley. This démarrer 
was practically sustained by the suprême court, {Perrin v. Lepper, 
49 Mich. 347; S. G. 13 N. W. Eep. 768,) and the bill was subse- 
quently amended by making the Sibley heirs parties. Thèse heirs, 
who are ail non-residents, petitioned for the removal of the case to 
this court, upon the ground that the suit involved a controversy be- 
tween Mrs. Fisk and themselves, concerning the construction of the 
will of Joseph Sibley, and a détermination of the question which of 
the two is entitled to his estate. The case, as to citizenship, standa 
then in the foUowing position. The complainant, Perrin, adminia- 
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trator of the estate of Horace J. Perrin, one member of the firm, is a 
citizen of Michigan. Défendant Lepper, administrator de bonis non 
of the other partner, and défendant Pisk, who claima the estate of 
Sibley as legatee, are also citizens of Michigan. The Sibley heirs, 
wbo daim adversely to her, are ail citizens of other states. Does 
the case involve a oontroversy wholly between citizens of différent 
states, which ean be fuUy determined as between them, within the 
meaning of the second clause of the second section of the act of 1885 ? 
It is conceded that if there be such a controversy the fact that it is 
between two défendants, instead of being between two opposite parties, 
is immaterial. It was held in the Removal Cases, 100 0. S. 457, that, 
for the purposes of a removal, the matter in dispute may be ascer- 
tained, and according to the facts the parties to the suit arranged on 
the opposite sides of that dispute, and that if, in such an arrange- 
ment, it appears that those on one side, being ail citizens of différent 
states from those on the other, désire a removal, the suit may be re- 
moved. While the act demands as a requisite of removability only 
the existence of a controversy between citizens of différent states, it 
bas always been construed to authorizea removal only in those cases 
•where the controversy was wholly between parties of diverse citizen- 
ship, and where the other parties, whose présence would oust the 
jurisdiction of the court, were not necessary or indispensable partie? 
to such controversy. If, for example, the controversy be between * 
résident plaintif and a non-resident défendant, and there be also a 
résident défendant who is an indispensable party to such controversy, 
the case cannot be removed. So, if the controversy be between a 
résident and non-resident défendant, and the plaintiff be a résident 
and a necessary party, the jurisdiction is also defeated. This con- 
struction was first given to the act of 1867 in the Sewing-Machine 
Cases, 18 Wall. 553, and was also applied to the act of 1875 in Blak*^ 
V. McKim, 103 U. S. 338, and repeated in Hyde v. RuUe, 104 D. S 
407. 

In this case it is claimed there are two controversies, the existence 
of either of which is suÉBcient to confer jurisdiction, viz. : a contro- 
versy between the complainant,. Perrin, and the non-resident Sibley 
heirs, to which Mrs. Fisk and Lepper, the résident défendants, are 
not necessary parties; and another between the Sibley heirs and the 
défendants Fisk and Lepper, to which the complainant is not indis- 
pensable. Two cases are claimed to be décisive in favor of our juris- 
diction ; but upon examination we are satisfied that neither of them has 
any bearing upon the question under considération. In the Removal 
Cases, 100 U. S. 457, a résident construction company brought suit 
againsfc a résident railroad company to enforce a mechnnic's lien, and 
in the pétition priority was claimed for this lien over that of a mort- 
gage held by non-resident trustées. Process was served only upon the 
railway company, which appeared and filed an answer, contesting 
only the amount due. The case was referred, and upon the referee's 
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report a judgment was entered up in favor of the construction Com- 
pany. Subsequently the non-resident trustées of the mortgage ap- 
peared in answer to a summons by publication, and removed the case 
to the fédéral court, and the question was made whether the suit in- 
volvod a controversy between citizens of différent states, within the 
meaning of the first clause of the second section of the act. The 
court held that it did, and put its décision expressly upon the ground 
that, "before the trustées of the mortgage were actually brought into 
court by service of process, the dispute between the railroad company 
and the construction company had been finally disposed of. The 
amount due the construction company had been ascertained, so far 
as that company and the railroad company were concerned, the me- 
chanic's lien established, and the property sold under the lien to pay 
the debt. There was after that nothing left of the suit, except that 
part which related solely and exclusively to the priority of the mort- 
gage lien, and, as to this, the controversy was between the construc- 
tion company on the one side, and the mortgage trustées on the other. 
If the railroad company still continued a party to the suit, it was a 
nominal party only, and its interests were in no way whatever con- 
nected with those of the trustées." The case of Bamey v. Latham, 
103 U. S. 205, is equally inapplicable. In this case a bill was filed 
by a résident plaintiff against a résident land company, to obtain pos- 
session of certain land contracts and securities in the hands of the com- 
pany, and also against certain non-resident défendants, for an account 
of the sales of land made by them before the title to the lands was 
conveyed to the land company. It was held that there were two dis- 
tinct controversies in this case : one between the plaintiffs and the 
land company, to the fuU détermination of which the other défend- 
ants were not in any légal sensé indispensable parties; and another 
against the individual défendants for an account due upon sales prior 
to the conveyance to the land company, and that that was a contro- 
versy with which the land company had no necessary connection. 
It was said that if the suit sought no other relief than a decree 
against the non-resident défendants, it could not be pretended that 
the corporation would hâve been a necessary or indispensable party 
to that issue, and that the controversy did not cease to be one wholly 
between the plaintiff and those défendants because the former, for 
their own convenience, chose to embody in the complaint a distinct 
controversy between themselves and the land company. 

The question in each case is whether the party whose présence 
would defeat the jurisdiction is an indispensable party to the contro- 
versy between the parties who are citizens of différent states. Sub- 
séquent cases hâve fully established the doctrine that where a party 
occupies a neutral position, and is in a manner a stakeholder or trus- 
tée, or otherwise bound to account to one of two other parties, he is 
an indispensable party to the controversy between them, if he still kas 
possession of the fund or property to be accounted for. Thus, in St. 
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Louis, ete., R. Co. t. Wilson,^ plaintiflf, a citizen of Missouri, filed his 
bill against a Missouri corporation and two eitizens of New York, to 
compel the company to transfer to him on its books certain shares of 
its capital stock standing in the name of the New York parties, and 
to issue to him certificates therefor. It was beld that this could not 
be done without the présence of the company, for the decree must 
operate upon the company itself ; that the non-resident défendants 
were made parties only in aid of the principal relief which was asked, 
and for the purpose of proteeting the company in case a transfer of 
the stock was ordered to the plaintiff upon the final hearing. Sub- 
stantially the same ruling was made in Crump \. Thurher, 115 U. S. 
56; S. C. 5 Sup. Ct. Eep. 1164; and the like principle was also as- 
serted in Winchester v. Loud, 108 U. S. 130, S. C. 2 Sup. Ct. Eep. 
311, and in Thayer v. Life Ass'n, 112 U. S. 717, S. C. 5 Sup. Ct. 
Eep. 355. In Bailey v. New York Sav. Bank, 2 Fed. Eep, 14, an 
action was brought by a widow to recover moneys deposited by her 
husband in a New York savings bank. On pétition of the bank, un- 
der a state statute, the alleged exécuter of the décèdent, a résident 
of Connecticut, was made a party défendant. The bank subsequently 
put in an answer, setting up that it could not ascertain which of the 
two claimants was entitled to the money, and prayed that, when ail 
the parties necessary to render the judgment of the court a protec- 
tion to it should be brought in, such parties might interplead and set- 
tle their rights among themselves, and that the bank might pay the 
money into court to await the final détermination of the action. It 
was held by Mr. Justice Bla.tchfobd that until the moneys had been 
paid into court, and its liability for the deposit had ceased, the bank 
was a necessary party to the suit, and the cause could not be re- 
moved under the act of 1875. See, also, Moore v. North River Const. 
Co., 19 Fed. Eep. 803. The case of Ex parte Grimball, 61 Ala. 598, 
is directly in point. Plaintiff, the trustée of certain property under 
a will, fiied a bill against parties claiming the property, viz., the 
brothers and sisters of the deceased, her administrator, and her hus- 
band, for the settlement of his trust, and for instructions as to the 
disposition of the property. Ail the parties except the husband, who 
resided in New York, were résidents of Alabama. It was held that 
he was not entitled to remove the case to the fédéral court, inasmuch 
as the complainant was a necessary party to the controversy between 
himself and the other défendants. 

In the case» under considération it is entirely possible that a bill 
•night hâve been brought by the complainant against Lepper alone, 
to settle the aceounts of the partnership and the executorship, and 
neither the legatee nor the heirs of Sibley would bave been indispen- 
sable parties to such a bill; but as the bill also involves the settlement 
of certain aceounts between partners as tenants in common, and the 

» 114 U. S. 60 ; S. C. 6 Sup. a. Rep. 738. 
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disposition of certain real estate held by them, both the legatee and 
the heirs, who each claim the entire estate, wcald eeem to be nec- 
esaary parties. Such appears to hâve been the ruling in the state 
courts, and we bave no disposition to criticise it. So, also, it is pos- 
sible that a suit might bave been brought by the Sibley heirs against 
Mrs. Fisk, to détermine their respective rights to the estate of Sib- 
ley, without raaking either Perrin or liepper parties. But that does 
not answer the question presented hère, whether, in this case, Perrin 
is not a neoessary party. Under the authorities above cited, we are 
clearly of the opinion that he is. The amended bill prays that an 
aceount maybe takenof the dealing of Horace J. Perrin with the real 
estate held by him and Sibley in common, and that the balance due 
Perrin may be ascertained and liquidated, and decreed to be paid out 
of the assets of the Sibley estate, and be also decreed to be a lien 
upon Sibley's share of the property, and that it may be sold, and out 
of its proceeds the amount due the estate of Perrin may be paid; that 
the Sibley heirs may be made parties défendant, and the court may 
decree whether they hâve any rights or interests in his estate, or any 
right to an accounting with the complainant in respect thereto, and 
which of said parties, viz., the heirs of Sibley or Mrs. Pisk, be enti- 
tled to such accounting; and that the same maybe final and conclu- 
sive, and a bar to any further claim against the Perrin estate. It is 
neither the object of the complainant nor of the Sibley heirs to dé- 
termine, as an abstract proposition, whether they or Mrs. Fisk are 
entitled to tUe Sibley estate, but which of them is entitled to the ben- 
efits of the accounting between the complainant and the administra- 
tor with respect to the affairs of the partnership and the executor- 
ship, and between the complainant and the proper heirs and devisees 
of the real estate with respect to the lands held by them in common. 
To this controversy it is clear that the complainant is an indispen- 
sable party. It is also entirely clear that, to the controversy between 
complainant and the Sibley heirs, Lepper, the administrator of Sib- 
ley, is a necessary party. We are satisfied the court has no juris- 
diction of the case. 

The view we hâve taken of this branch of the case renders it un- 
necessary to discuss the remaining grounds of the motion. The case 
will be remanded to the circuit court for the oounty of Calhoun. 
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NoBTHBEN Pao. R. Co. V. St. Patjl, M. & M. Et. Co. and others. 

(Circuit Court, B. Minnesota. March 3, 1886.) 

RArLEOAo Laîtd Ghants— Intersectinq Qrants— Title of Noktheen Pacifio 
Railboad Compant and St. Paul, Minneapoli8 & Manitoba Railwat 

COMPANT AT GliYKDON. 

The title of the Northern Pacific Railroad Company to the lands embraced 
in the land grants to it and to the companies from whiçh the 8t. Paul, Min- 
neapolis & Manitoba Railway Company derived title where such roads cross 
at Glyndon, Minnesota, antedates and is superior to the title of the St. Paul, 
Minneapolis & Manitoba Railway Company. 

Bbewee, J. The two principal contestants in thîs ojase are land- 
grant railroad companies. Their Unes cross at Glyndon; and the 
contest is as to the title to lands in the vicinity of this crossing, and 
embraees lands in place, indemnity lands, and lands within with- 
drawal limits. The first inquiry naturally runs to lands in place. 

Congress, by différent acts, at différent times, grants the alternats 
odd-nunabered sections on either side to two roads. Their lines cross. 
In the vicinity of the crossing, obviously, certain sections are within 
the letter of each grant. Which takes the title ? In view of the many 
land grants it was to be expected that this question would early arise. 
It has arisen, and the primary rule of détermination been settled. 
First it was held that, upon construction of the road, the grant took 
effect, and, by relation, as of the date of the act making the grant. 
"The grant then becomes certain, and, by relation, has the same ef- 
fect upon the selected parcels as if it had specifically described them." 
Eailroad Co. v. U. S., 92 U. S. 741. "The grant takes effect upon 
the sections, by relation, as of the date of the act of congress. In 
that sensé we say that the grant is one in prœsenti. It cuts off ail 
claims other than those mentioned^ to any portion of the lands, from 
the date of the act, and passes the title as fully as though the lands 
had been capable of identification. Van Wyck v. Knevals, 106 U. S. 
365; S. C. 1 Sup. Ct. Eep, 336; Railway Co. v. Alling, 99 U. S. 475; 
Missouri, K. é T. Ry. Co. v. Kansas Pac. Ry. Co., 97 U. 8. 498." 
And then, as a corollary, the suprême court ruled that as between two 
roads, not priority of construction, nor priority of location, but prior- 
ity of grant determined the title : 

"The construction thus given to the grant in this case is, of course, appli- 
cable to ail similar congressional grants, and there is a vast number of them, 
and it will tend, we think, to prevent controversies between the grantees 
and those claiming unJer them respecting the title to the lands covèred by 
their several grants, and put an end to struggles to encroach upon the rights 
of others by securing an earlier location. Our judgment is that the title of 
the plaintifE, attaching to the lands in controversy by a location of the route 
of the road, being followed by a construction of the road, took effect, by re- 
lation, as of the date of the act of 1862, so as to eut off ail intervening claim- 
ants, exeept in the cases where reservatioiis were specially made in that act, 
and the ameïidatory act of 1864. * * * The grajit made was in the 
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nature of a float, and the réservations excluded only spécifie tracts, to whicb 
certain interests liad attaelied before the grant had become deflnite, or which 
had been specially withheld from sale for public usses, and tracts having a pe- 
culiar character, such as swamp landsor minerai lands, the sale of which was 
then against the gênerai policy of the government, It was not within 
its language or purpose to except from its opération any portion of the desig- 
nated lands for the purpose of aiding in the construction of other roads." 
Missouri, K. & T. R. Co. v. Kansas Pao. H. Co., 97 U. S. 491. 

The rule thus established easily settles most similar controversies. 
Comparing the date of one act of congress witb that of another is ail 
that must be done. Unfortunately in thia case the solntion is not so 
simple and easy. Which road bas the prior grant? A référence to 
the législation is necessary. The title of the Northern Pacific Eail- 
road Company to thèse lands reats upon the act of July 2, 1864. 13 
St. at Large, 265. The third section contains the grant: 

"And be it further enacted, that there be, and hereby is, granted to the 
Xorthern Pacifie Railroad Company, its successors and assigns, for the pnr- 
pose of aiding in the construction of said railroad and telegraph line to the 
Pacific coast, every alternate section of public land, not minerai, designated 
by odd nurabers, to the amount of twenty alternate sections per mile, on each 
side of said railroad line, as said company may adopt, through the territories 
of the United States, and ten alternate sections of land per mile on each side 
of said railroad, whenever it passes througli any state, and whenever, on the 
line thereof, the United States hâve fuU title, not reserved, sold, granted, or 
otherwise appropriated, and free from pre-emption or other claims or rights, 
at the time tbe line of said road is deflnitely flxed, and a plat thereof filed in 
the office of the commissioner of the gênerai land-office; and whenever, prior 
to said time, any of said sections or parts of sections, shall bave been granted, 
sold, reserved, occupied by homestead settlers, or pre-empted or otlierwise 
disposed of, other lands shall be selected by said company in lieu thereof, un- 
der the direction of the secretary of the interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the limits of said 
alternate sections: provided, that if said route shall be found upon the line 
of any other railroad route, to aid in the construction of which lands bave 
been heretofore granted by the United States, as far as the routes are upon 
the same gênerai line, the amount of land heretofore granted shall be de- 
ducted from the amount granted by this act: provided, further, that the rail- 
road company receiving the préviens grant of land may assign their interest 
to said Northern Pacific Eailroad Company, or may consolidate, confederate, 
and associate with said company upon tbe ternis named in the first section 
of this act: provided, further, that ail minerai lands be, and tbe same are 
hereby, excluded from tbe opérations of this act, and in lieu thereof a like 
quantity of unoccupied and unappropriated agricultural lands, in odd-num- 
bered sections, nearest to the line of said road, may be selected, as above pro- 
vided." 

The road having been constructed, the grant, by relation, takes 
effect as of that date, July 2, 1864. Of this there can be no doubt. 
The défendant claims that its grant was made by the act of March 3, 
1857, more than seven years prior. This is the matter in dispute. 
The first section of the act of 1857 makes this grant: 

"That there be, and is hereby, granted to tbe territory of Minnesota, for 
tbe purpose of aiding in the construction of railroads from Stillwater, by way 
of St. Paul and St. Anthony, to a point between the foot of Big Stone lake 
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and the mouth of Sioux Wood river, with a branch via St. Cloud and Crow 
Wing to the navigable waters of tlie Ked Eiver joî tlie North, at sucli point 
as tiie legiaiature of said territory may détermine, every alternate Bection of 
land designatc'd by odd numbers, for six sections in widtli, on each aide of 
eacli of said roads and branches ; but in case it shall appear tliat the United 
States liave, when the lines or routes of said roads are deflnitely fixed, sold 
any section, or any part thereof , granted as aforesaid, or that the right of 
pre-en)ption has attached to the same, then it shall be lawful for any agent 
or agents, to be appointed by the governor of said territory or future state, to 
sélect, subject to the approval ot the secretary of the interior, from the lands 
of the United States nearest to the tiers of sections above specifled, so much 
land, in alternate sections or parts of sections, as shall be equal to such lands 
as the United States hâve sold or otherwise appropriated, or to which the 
rights of pre-eniption liave attached as aforesaid, which lands thus selected 
in lieu of those sold, and to which pre-emption rights bave attached as afore- 
said, together with sections and parts of sections designated by odd numbera, 
as aforesaid, and appropriated as aforesaid, -shall be held by the territory or 
future State of iliiinesota for the use and purpose aforesaid: provided, that 
the land to be so located shall in no case be further than flfteen miles from 
the lines of said roads or branches, and selected for and on account of each 
of said lines or branches : provided, further, that the said lands hereby granted 
for and on account of said roads and branches severally shall be exclusively 
applied in the construction of that road for and on account of which sucli 
lands are hereby granted, and shall be disposed of only as the work progresses, 
and the same shall be applied to no other purpose whatever; and provided, 
further, that any and ail lands heretofore reserved to the United States by 
any act of congress, or in any other manner by compétent authority, for the 
purpose of aiding in any objict of internai improvement, or for any other 
purpose whatsoever, be, and the same are hereby, reserved to the United 
States from the opération of this act, except so far as it may be found neces- 
sary to locate the routes of said railroads and branches through such reserved 
lands, in which case the right of way only shall be granted, subject to the 
approval of the président of the United States." 

The "branch via St. Cloud," etc., is the line which crosses the North- 
ern Pacific road at Glyndon, and présents the matter in dispute. The 
législature of Minnesota named St. Vincent, a place on the northern 
boundary of the state, as the terminal point on the Eed river. At 
first, the Minnesota & Pacific Eailroad Company was made the bene- 
ficiary of this grant, but subeequently, and on Mareh 10, 1862, by 
proper législative action, the St. Paul & Pacific Eailroad Company, 
of which the principal défendant is the successor, became the bene- 
ficiary. On July 12, 1862, a portion of this grant was vacated by 
resolution of congress, as follows : 

" Be it resolved by the senate and house of représentatives of the United 
States of America in congress assembled, that in lieu of that part of the rail- 
road grant to Minnesota territory by act of congress, approved third of Mareh, 
1857, which extends north- westerly from the intersection of the tenth stand- 
ard parallel with the fourth guide meridian, there shall be granted tothe state 
of Minnesota the alternate sections, withinsix-mile limitsof such new branch 
line of route, as the authorities of the state may designate, having its south- 
western terminus at any point on the existing line, between the falls of St. 
Anthony and Crow Wing, and exteuding in a north-easterly direction to the 
waters of Lake Superior, with a right of indemnity between the fifteen-mile 
ymits thereof: provided, this resolution shall take effect fx-om the filing in 
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the gênerai land-ofHce of the acceptance by the authorîties aforesaîd of such 
substitution, whereupon the land north of the intersection aforesaid in the 
grant, as authorized by the said act of third March, 1857, being by said ac- 
ceptance disincumbered of the railroad grant, shall be dealt with aa other 
public lands of the United States. " 

The proper acceptances were filed, so that the proposed change be- 
oame operative. On March 3, 1865, congress passed an act enlarg- 
ing the grant of 1857 to 10 sections per mile, the ninth section of 
•which reads as follows : 

"And be it f urther enacted, that the provisions.of this act shall also becon- 
strned so as to apply and extend to that portion of the line authorized to be 
vacated by the joint resolution approved July 12, 1862, entitled "A joint res- 
olution authorizing the state of Minnesota to change the lineof certain branch 
railroads in said state, and for other purposes; notwithstanding the vacation 
thereof bysaid state, as though said joint resolution had not passed, and also 
to the line adopted by said state in lieu of the portion of the line so vacated." 

On March 3, 1871, congress passed a further act entitled "An act 
authorizing the St. Paul & Pacific Eailroad Company to change its 
line, in considération of a relinquishment of lands." which reada: 

"Be it enacted, etc., that the St. Paul & Pacific Railroad Company may so 
alter its branch lines that, instead of constructing a road from Crow Wing to 
St. Vincent, and from St. Cloud to the waters of Lake Superior, it may locate 
and construct in lieu thereof a line from Crow Wing to Brainerd, to inter- 
sect with the Northern Pacific Railroad, and from St. Cloud to a point of in- 
tersection with the line of the original gfant at or near Otter Tail or Rush 
Lalse, so aa to form a more direct route to St. Vincent, with the same pro- 
portional grant of lands, to be taken in the same manner, along said altered 
lines as is provided for the présent lines by existing laws: provided, however, 
that this act shall only talie efflect upon condition of being in accord with the 
législation of tlie state of Minnesota, and upon the further condition that 
proper releases shall be made to the United States by said company of ail 
lands along said abandoned lines from Crow Wing to St. Vincent, and from 
St. Cloud to Lake Superior, and that, upon the exécution of said releases, 
such lands so released shall be considered as immediately restored to market 
without further législation." 

Counsel for défendant speak of thèse odd-numbered sections as 
"granted by act of congress of March 3, 1857, and located under the 
act of congress, March 3, 1871." Now, if this is a fair description 
of defendant's title, its grant is, of course, of prior date, and we must 
look to the exceptions named therein for any support of complainant's 
title. I am unable to agrée with counsel in this respect. Eeading 
the législation of congress as interpreted by the geography of the 
state, it is obvious that prior to the act of March 3, 1871, there was 
no thought of a road down the valley of the Eed river, or crossingthe 
Northern Pacific linewithina hundred miles of Glyndon, and the fair 
sonstruction of that act makes a new grant in lieu of one revoked. 
The grant of 1857 was for a branch road, via St. Cloud and Crow 
Wing, to St. Vincent. Where a grant is made to aid in the construc- 
tion of a road between two named termini, the amount of the grant be- 
ing proportioned to the length of the road, the necesaary implication la 
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that the road is to be oonstructed in as direct a line between euch 
termini as the topography will reasonably permit. No gigantic bow, 
adding from 30 to .50 per cent, to the amount of the grant, can be 
considered within the contemplation of the grantor. A road passing 
through St. Cloud and Crow Wing will, in a direct line towards St. 
Vincent, course a little north of north-west; while, to go from Crow 
Wing to Glyndon, the road will pass about a hundred miles nearly 
due west ; and then, to reach St. Vincent, turn at almost a right an- 
gle, and run north down the Eed River valley. The most casnal 
glance at the map shows that no such line was in the thought of con- 
gress when it passed the act of March 3, 1857; but if there were any 
possible doubt after a considération of this act alone, that doubt 
is removed by the act of July 12, 1862. That vacates this grant, 
north-westerly "from the intersection of the tenth standard parallel 
with the fourth guide meridian." This furnishes in the thought of 
the grantor a new point on the line of the intended grant, viz., the 
point of intersection, etc. Now, this point is on the direct Une from 
Crow Wing to St. Vincent, and is ninety miles east and six miles 
north of Glyndon. Of course, this excludes the idea of a line which, 
to reach St. Vincent via Glyndon, must turn on itself, come south six 
miles, then west ninety miles, and then, at a right angle, push di- 
rectly north to its terminus. It is true, this named point of inter- 
section lies 40 miles north of the Northern Pacific line, and if the road 
had been constructed so as to earn that grant it would hâve crossed 
the road of complainant, and obtained a prior title to the land within 
the conflicting limits. But, without subséquent législation, the con- 
struction of a road on the présent line would hâve given défendant 
no pretense of title to any lands within the limits of complainant'a 
grant; for, while the act of 1857 made no definite location of the line 
of road, therefore did not designate the précise sections granted, and 
so had some of the éléments of a float, yet it did define the gênerai 
boundaries of the grant, was in no complète sensé a float, and did not 
give a right to lands wherever, in the unoccupied public domain, the 
grantee might see fit to build its road. 

Turning now to the act of 1871, and what is its fair construction? 
Bear in mind that at that date there was an existing grant, whose 
gênerai boundaries were indicated, unearned, and along a line of road 
which had not been built and might never be. The title to the act 
suggests its purport. Authorizing a change of line " in considéra- 
tion of relinquishment of lands." Evidently a vacation of some exist- 
ing grant was the condition — the considération — of whatever congress 
was proposing to give by this act. The act itself provides, first, that 
the donee may, in lieu of certain authorized branch lines, oonstruct, 
certain other branch lines and that along thesQ new lines it may hâve 
the same proportional grant, upon two provisos : First, accord with^ 
the législation of Minnesota ; and, second, a fuU relinquishment of 
ail claims to land along the original branch lines, which land it was fur. 
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ther enacted shouldthen be immediately restored to market. Couli 
anything be clearer than that, upon the acceptance of this act, the 
old grant was surrendered, and in lieu thereof a new one taken. The 
act does not provide for relocatingexisting branches, but for newones 
in lieu of those existing. It does not transfer an existing grant, but 
makes a new grant of a proportional amount along the new lines, 
and requires, as a condition, a formai release of " ail lands along 
said abandoned lines." I am aware that the force of the foregoing 
argument is somewhat weakened by the fact that in 1869 the St. 
Paul & Pacific Company caused a.surveyand location to be made of 
a Une from Crow Wing towards St. Vincent, such Une passing westerly 
from Crow Wing about half the distance towards Glyndon, then turn- 
ing north, and passing between Otter Tail and Eush lakes in the 
direction of St. Vincent to a point about 16 miles north of the 
tenth standard parallel. This Une, if extendedto St. Vincent, would 
hâve run about half way between the présent constructed road from 
Glyndon nortbward, and a Une running directly from Crow Wing 
through the point of intersection named in the act of 1862. A map 
of this survey and location was filed in the office of the secretary of 
the interior on December 9, 1S69, but never accepted by that depart- 
ment; the secretary holding that primafacie it was an unwarrantable 
departure from the true Une, and that before acceptance proof must 
be made that a direct route was impracticable. Now the actof 1871 
names as one of the new branches a Une "from St. Cloud to a point 
of intersection with the Une of the original grant at or near Otter Tail 
or Eush lake." This, it is claimed, is congressional récognition of 
that survey and Une, and an implied assent to the claim of the com- 
pany that such Une was within the scope of the original granting act. 
There is doubtless truth and force in this, but not sufficient, in my 
judgment, to overthrow the conclusions reached from the other facts. 
Thèse reasons suggest themselvea. It is obviously inconsistent with 
the act of 1862. The description may bave resulted from congres- 
sional ignorance of geographical facts. As ail that was sought was 
description of the new Une, anything which would make that plain 
was in order, and should not be carried beyond the mère purpose of 
description. As this survey of 1869 was the only one on file in the 
department or as yet made by the company, a référence to that would 
give the most certainty to the description. The act was passed long 
after the grant to the Northern Pacific, and no mère implication 
should defeat or limit that grant. The road, as constructed, nowhere 
runs within 20 miles of that Une, and at the point of crossing the 
Northern Pacific is more than 30 miles distant. While, as between 
the government and its grantee, any departure is waived if not in- 
sisted upon by the former, yet, as between two donees contesting for 
rights in the same lands, large departures ought certainly to hâve 
weight in determining title. My conclusion, then, from the foregoing 
is that the Northern Pacific grant is prior. 
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■ But thia only introduces me to another question : Assuming the 
priority of the Northern Pacific grant, it is earnestly contended that 
by its terms ail subséquent grants made prior to the definite location 
of its road are excepted. The definite location, it is conceded, was 
not made until after the act of 1871. The différence between the 
language of the grant to the Union Pacific, construed in 97 U. S., 
supra, and that in the grant to the Northern Pacific, is the basis of 
this argument. The former grant reads thus : 

"Five alternate sections per mile on each side of said railroad, on the lino 
thereof, and within the limits of ten miles on each side of said road, not sold, 
reserved, or otherwise disposed of by the United States, and to which a pré- 
emption or homestead claim may not hâve attached, at the time the Une of 
said road is deflnitely fixed. " 12 St. at Large, 492, § 3. 

In the latter we find thèse words : 

"And whenever, on the Une thereof, the United States hâve full title, not 
reserved, sold, granted, or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights at the time the line of said road is deiinitely 
fixed, and a plat thereof flled in the office of the commissioner of the gênerai 
land office, and whenever, or prior to said time, any of said sections, or parts 
of sections, shall hâve been granted, sold, reserved, occupied by homestead 
settlers, or pre-empted or otherwise disposed, of, other lands shall be selected 
by said company in lieu thereof, under the direction of tlie secretary of the 
interior in alternate sections, and designated by odd numbers, not more'than 
ten miles beyond the limits of said altei'nate sections." 

The question is as to the intent of congress in thèse acts; for as to 
its power as owner to dispose of thèse lands as it pleases there can 
be no question. In Missouri, K. d T. liy. Co. v. Kansas Pac. Ry. 
Go., 97 U. S. 497, the suprême court said: 

"It is always to be borne in mind in construing a eongressional grant that 
the act by which it is made is a law as well as a conveyance, and that such ef- 
fect must be given to it as will carry out the intent of congress. That intent 
should not be defeated by applying to the grant the rules of tlie common law, 
which are properly applicable only to transfers between private parties. To 
the validityof such transfers it may be admitted that there must exista prés- 
ent power of identification of the land, and that where no such power exista 
instruments with words of présent grant are operative, if at ail, only as con- 
tracts to eonvey. But the rules of the common law must yield in this, as in 
ail other causes, to the législative will." 

We are not limited, therefore, to the technical force and meaning 
of terms as used in conveyances and contracts between individuals. 
We must construe this act as any other law of congress, and ascer- 
tain from ail means at command the intent of the legislator. Stress 
is laid on the use of the word "granted" in the one act, and its omis- 
sion from the other. This word it is claimed has a well-recognized 
meaning in the land législation of congress, distinct from "sale," 
"pre-emption," and "homestead." Its use indicates the intention of 
future grants within this territory, and notifies the grantee that such 
future grants, if made before its definite location, will hâve preced- 
ence. In fact it reserves from this ail such future grants. The 
vastness of this grant, and the wide range given for the location of 
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the road, are snggested as reasous wby congress încreased tho excep- 
tions previously made in the Union Pacific act. The fact, as stated, 
that this is the only land-grant act in which this word is used in a 
flimilar connection is noticed as évidence of the intent. At the hear- 
ing, the arguments in favor of thèse views were forcibly presented, 
and aeemed to me very persuasive. Subséquent reflection bas led 
me to a différent conclusion. I state briefly my reasons. The dé- 
cision in 97 U. S., supra, places ail land-grant roads on the same 
plane, — and that, a différent one from that occupied by settlers and 
private purchasers, — and settles ail conflicts of title by a rule clear, 
simple, and just, viz., priority of grant. Congress may fairly be re- 
garded as standing indiffèrent between ail roads, and intending to 
apply this just and simple rule of priority as between successive bene- 
ficiaries. Before any departure from such intent is adjudged, the 
faet should be made clear. The burden is on the later beneficiary 
averring such departure. The language of each act is broad, and 
coVers every possible disposition by the government intermediate the 
Jict and the location : " Sold, reserved, or otherwise disposed of " in 
«ne; "reserved, sold, granted, or otherwise appropriated," in the 
other. Is any term broader or more comprehensive than "disposed 
of ?" Used in a similar private contract between individuals, would 
any one doubt the sweep of the exception? Yet the suprême court 
ruled that it did not except "any portion of the designated lands for 
the purpose of aiding in the construction of other roads." Counsel 
would limit the scope of the term on the principle noscitur a sociis. 
The use of the qualifying word "otherwise" makes against the ap- 
plication of that principle. But, giving it full force, is not a grant a 
disposition kindred to a sale, if not a réservation? Counsel's argu- 
ment rests on the technical force of the phraseology, while I under- 
stand the suprême court to base the rule on the presumed attitude of 
congress towards such public improvements. While the grant is vast, 
the line to be constructed in order to earn it is continental. The 
grant was make because congress believed the public good required 
the road, and, in view of the length of the line, the character of the 
country through which it was to pass, the paucity of settlements 
tberein, and the supposed difficulties in the opération of a road in 
that northern latitude, it is fairer to présume that congress intended 
the freest bounty, rather than to believe that it burdened the grant 
with extra exceptions, which, when construction became feasible, might 
largely deplete it of value. Further, congress had in thought at the 
time other railroad grants, and in the first proviao made spécial pro- 
vision therefor. It there deducted from this grant any lands thereto- 
fore granted to any road whose line should prove to be upon the same 
gênerai route, and authorized consolidation of companies. Without 
consolidation, the Northern Pacific would failof such lands, and that 
without any right of indemnity elsewhere along its Une. If fnrtber 
spécial provision for conflict with other land grants was intended^ 
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would not such intention hâve been made manifest by further pro- 
viso, or at least by language of unmistakable import. I can but think 
the rule laid down in 97 Ù. S. supra, applicable to the Northern Pa- 
cific land grant, and therefore must hold that its title to the lands in 
place antedates that of the défendant. 

But it is said that the Northern Pacific is estopped from claiming 
title to thèse lands. The défendant claims title by foreclosure of a 
mortgage given by the St. Paul & Pacific Company of date April 1, 
1871. At the time of the passage of the act of March, 1871, as well 
as at the time of the exécution of the mortgage just referred to, the 
Northern Pacific Company was the owner of substantially ail the 
stock in the St. Paul & Pacific Company, elected its directors, and 
controUed its actions. The act of March, 1871, was passed at the 
instance of the Northern Pacific. The bonds secured by said mort- 
gage were negotiated by a committee representing the mortgagor, but 
really named by the Northern Pacific Company. The bonds were 
headed : "First mortgage bond upon 348 miles of railroad and 2,217,- 
200 acres of land." The bond also referred to the accompanying 
mortgage, and its récitals, so far as they bear on this matter, are as 
f ollows : 

"And which conveys also to the said trustées ail the right, title, andinter- 
est which the company last aforesaid now has, or shall or may hereafter ac- 
quire, by the construction of said railroads, or any part thereof. or other- 
wise, in, to, or concerning certain lands situate in the said state, which were 
heretofore granted by the congress of the United States to aid in the con- 
struction of such railroads, by acts of the said congress approved, respectively, 
March 3, 1857, March 3, 1865, and March 3, 1871, the extent and aggregate 
area of such lands to which said corapany will become entitled by tlie con- 
struction of said railroads, under existing législation, being estimated at two 
millions two hundred and seventeen thousand and two hundred acres, more 
or less." 

The granting part of the mortgage alluded to the lands in the fol- 
lowing terms : 

"And also ail right, title, and interest which said party of the first part 
now has, and ail right, title, and interest which the said party of the first part, 
its successors or assigns, shall or may at any time hereafter acquire, by reason 
of the construction of said railroads, or of either, or of any part of either 
thereof, or otherwise, in, to, or concerning the lands situate, lying and being 
in the state of Minnesota, which are embraced, or Intended to be embraced, 
in the grants aforesaid, or either of them, made by the congress of the United 
States to the former terntory and présent state of Minnesota by tlie acts of 
said congress hereinbefore mentioned, or either of them, and which hâve been 
granted by said state to the party of the flrst part, or shall or may be granted 
or conveyed to the said party of the first part, its successors or assigns, toaid 
in the construction of the said lines of railroad, or of either, or of any part of 
either thereof." 

In order to make the number of acres named, the grant-must hâve 
been fuU. Now, I fail to see how anything done before the issue of 
thèse bonds can hâve any bearing on the matter of estoppel. If the 
Northern Pacifie ovyned both properties, why could it not secure any 
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législation it wished in référence to either without wronging any one? 
Perhaps the change in location of branches may hâve been to the in- 
terest of the Northern Pacific, but it was no more tban taking money 
eut of one pocket and putting it in another. Ail belonged, both be- 
fore and after the change, to the Northern Pacific. Assuming that 
the Northern Pacific is responsible for the représentations in the 
bonds and mortgage as having put the words in the mouth of the 
mortgagor, I cannot think there is anything in them to preclude it 
from asserting any légal title it may hâve to thèse lands. The rep- 
résentation was in terms only an estimate. The line of the road had 
not been definitely located. Its exact length could not be positively 
affirmed. The distance given was of course only an approximation. 
The grant was proportioned to the length. Suppose there had been 
no conflict of grant, and the road, as built, had fallen short eight 
miles of the distance named, would the Northern Pacific bave been 
bound to make up the deficiency in the area of the grant ? Parties 
are assumed to act and negotiate on the basis of a knowledge of gên- 
erai and notorious facts. The acts under which the grant was made 
were named in the instruments. The extent and limitations of the 
grant were thus declared. Nowhere ia it suggested that the grant 
would be satisfied by the lands in place, and no reeourse necessary 
to the indemnity limits. It was generally known that the country 
along the proposed line was sparsely occupied. It may hâve been ex- 
pected that little recourse would be necessary to the indemnity lim- 
its, but the facts were stated, and the purchaser of the bonds took hia 
chances thereon. But counsel urge, according to the présent claim 
of the Northern Pacific, the lands within its limits were not included 
in the St. Paul & Pacifie grant, and therefore for them there could be 
no indemnity. Assume that such is the correct construction, yet the 
représentation contains no intimation that the Northern Pacific in- 
tendedtowaive its légal rights. Nothing was concealed. The sources 
of title were disclosed. The limitations therein were patent. If as- 
surance from the Northern Pacific was desired, it should hâve been 
asked. The purchasers took ail chances as to the construction of 
either road, and were bound to assume that each would claim and 
receive its légal right. To snstain an estoppel under thèse circum- 
stances would carry the doctrine far beyond any adjudicated case, as 
well as beyond the demands of equity and justice. 

I turn now to the considération of the contest, so far as it relates 
to lands within the withdrawal limits of the Northern Pacific. On 
August 13, 1870, a map of the gênerai route to the western boundary 
of Minnesota was filed in the interior department, and a withdrawal 
made by that department, Subsequently, and on October 12, 1870, 
an amended map of gênerai route was filed and a second withdrawal 
made. This second withdrawal is the only one to be considered, for 
lands not within its limits were restored. This withdrawal was be- 
fore the act of 1871. Was the grant made by that act inoperative 
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within its limits ? The withdrawal was in terms "from sale, .pré- 
emption, homestead, and other disposai." The act of 1857 contains 
this proviso : 

"And provided, further, that any and ail lands heretofore reserved to the 
United States by any act of congress, or in any other manner by compétent 
authority, for the purpose of aiding in any object of internai iinprovement, 
or for any other purpose whatsoever, be, and the same are hereby, reserved to 
the United States from the opération of this act, except so far as it inay be 
found iiecessary to locate the routes of said railroads and brandies through 
such reserved lands, in which case the right of way only shall be granted, sub- 
ject to the approval of the président of the United States." 11 St. at Large, 
196. 

The act of 1865 contains a similar provision, and the act of 1871 
provided that the grant "be taken in the same manner, along saidal- 
tered Unes, as is provided for the présent Unes by existing laws," so 
lands reserved from disposai by compétent authority at that date were 
in terms excepted from the grant. Both the validity and extent of 
this withdrawal are ehallenged. Its iuvalidity is asserted on the 
gro'jnd that no map of the entire gênerai route to the Pacific, but only 
of that portion extending to the western boundary of Minnesota, had 
beenfiled, and the case oî Railroad Go. v. Herring, 110 U.S. 27; S. G. 
3 Sun. et. Rep. 485, is cited. I do not think that case in point, or the 
reason sufficient. In that case the contest waa between the railroad 
Company and parties making private entries of lands within the in- 
demnity limits. No withdrawal had in fact been made, and only a 
map of part of the route filed. The court he!d that no right of sélection 
of indemnity lands accrued until the amount to be selected had been 
ascertained by the definite location of the entire route; that the fil- 
ing of a partial map did not operate as a withdrawal, or compel a 
withdrawal, and, there having been ûo withdrawal, the right of pri- 
vate entry was undisturbed. I do not understand it to deny the power 
of withdrawal or its effeet if made. It surely is no reversai of prior 
décisions in respect to withdrawals. The matter of withdrawals was 
fuUy considered in the Des Moines River Grant Cases. Wolcott v. Des 
Moines Co., 5 Wall. 681 ; Williams v. Baker, 17 Wall. 144 ; Homestead 
Co. V. Railroad Ce, Id. 153; Wolsey v. Ckapman, 101 U. S. 755; 
Dubuque R. Co. v. Des Moines R. Go., 109 U. S. 329; S. G. 3 Sup. 
et. Eep. 188. 

The grant in those cases was as follows : 

"For the purpose of aiding said territory to improve the navigation of the 
Des Moines river from its mouth to the R iccoon Fork, so called, in said ter- 
ritory, one equal raoiety, in alternate sections, of the public lands, in a strip 
flve miles in width, on each side of said river." 

No withdrawal was in terms authorized, yet a withdrawal was in 
fact made extending not merely to the Eaccoon Fork, but above it, to 
the northern boundary of the territory. The suprême court held that 
the grant only extended to the Eaccoon Fork, but sustained the validity 
of the entire withdrawal. In 5 Wall, supra, the court said: 
v.26F.no.8— 36 
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"It has been argued that thèse lands had not been reserved by compétent 
autliority, and hence that the réservation was nugatory. As we hâve seen> 
they were reserved f rom sale for the spécial piirpose of aiding in the improve- 
ment of the Des Moines river, flrst, by the secretary of the treasury, when the 
land department was under his supervision and control, and again by the 
secretary of the interior after the establishment of tliis department, to vphich 
the dnties were assigned, and afterwards continued by this department under 
instructions from the président and cabinet. Besides, if thia power was not 
compétent, whieh we think it was ever since the establishment of the land 
department, and which has been exercised down to the présent time, the grant 
of eighth of August, 1846, carried along with it, by necessary implication, 
not only the power, but the duty, of the land-oflfice to reserve from sale the 
lands embraced in the grant; otherwise its object might be utterly defeated. 
Hence, immediately upon a grant being made by congress, for any of thèse 
public purposes, to a state, notice is given by thé comraissioner of the land- 
ofBce to the registers and receivers to stop ail sales, either public or by private 
entry. Such notice was given the same day the grant waa made, in 1856, 
for the beneflt of thèse railroads. " 

Ând also, in the same case, it was beld that a railroad grant of 
like import with that in question hère was not operative within the 
limits of the withdrawal. 

Again, the extent of the withdrawal is challenged. While no ex- 
press direction or withdrawal is found in the Northern Pacific act, 
yet its language contemplâtes a withdrawal, but only from "sale, 
entry, and pre-emption," and therefore impliedly forbids a with- 
drawal for any other purpose, and the case of Kansas Pac. Ry. Co. v. 
Dunmeyer, 113 U. 8. 629, S. C. 5 Sup. Ct. Eep. 566, is cited as au- 
thority. That case décides that where an act directs the secretary 
of the interior, upon the filing of a map of gênerai route, to withdraw 
certain lands from "sale," the filing of the map has no further force 
than to carry into effect the law, and does not operate as a with- 
drawal from homestead and pre-emption. Expressio unius est exclusio 
alterius was invoked. But hère there was no express direction of 
withdrawal. The gênerai powers of the land department were not 
limited. The withdrawal was in fact made. It was in existence and 
a public record in the offices at Washington at the time the act of 
1871 was passed. Congress may be presumed to hâve acted with 
knowledge of this fact. If it had intended to stamp with the seal of 
disapprobation this act of the land department as a usurpation of 
authority, it could easily hâve expressed that intent in clear and un- 
mistakable terms. On the contrary, its language seems rather an 
approval of the action of that department, and to make a grant sub- 
-ject to the réservations created thereby. I can come to no other 
conchision than that the withdrawal was valid, and that the grant to 
the St. Paul & Pacific never had operative force within its limits. 
, The only remaining lands are those outside thèse withdrawal 
limits, but within the indemnity limits of the Northern Pacific. As 
to them but a word is necessary. No rights are acquired until sé- 
lection. ■ Ryan y. Bailroad Co., 99 U. S. 382 ; Grinnell v. Railroad C'o., 
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103 U. S. 739. No prior sélection on the part of the Northern Pa- 
cific is shown. Its claim that, as the holder of the prior grant, it 
bas a reasonable time in which to make a sélection, if good in law, 
which I doubt, is not sustained by the facts. 

A decree will therefore be entered in favor of the Northern Pacific 
Company as to ail lands within its place limits, and also within the 
limits of the withdrawal of October 12, 1870, and dismissing the 
supplemental bill of the St. Paul, Minneapolis & Manitoba Eailway 
Company at its costs. The case will be referred to a master to re- 
port the lands coming within the limits named. 



Ht. Patjl, m. & M. R. Co. v. Greenhalgh and others. 

Same V. Wenzel. 

(Circuit Court, D. Minnesota. Match 8, 1886.) 

1. Land Laws— Acts of Cokgress op Junb 22, 1874, and Apbii. 31, 1876— AcTS 

Minnesota LBGisi-ATcnB, Mabch 1, 1877, and March 8, 1878— Construction. 
The acts of congress of June 22, 1874, April 21, 1876, and the acts of the lég- 
islature of Minnesota of March 1. 1877, and March 8, 1878, ail were passed 
after the time given for the completion of the railroad, when there had been 
a non-perfortaance of the conditions of the grant, and when, therefore, 
there existed the right of absolute and total forfeiture by the grantor, — the 
United States, — and of resumption and transf er by the state to aaother bene- 
flciary. 

2. Bamb— Railroad Company— Bona Pidb Settlerb- Pkioeitt. 

Congress and the législature of Minnesota both intended to give to actual 
ionafide settlers priority over the railroad company. 
8. Same— Land Grants—How to be Considered. 

AU législative grants are to be regarded as not merely contracts, but also 
as laws. As such they are subject to the same rules of interprétation that 
govern other laws, and a primary rule is that the intent of the legislator is to 
be sought, and, when found, controls. The technical rules that govern the 
interprétation of private contracts must alwaya yield to the single inquiry of 
the intent of one party, — the législature. 
4. Same — As to Titlb, Intent op Grantor is to be Considered in Eqditt. 

There is no equity in striking down a légal title when so to do involves a 
disregard of the manifest intent of the original owner, grantor of such légal 
title. 

In Equity. 

Geo. B. Young, R. B. Galusha, and S. U. Pînney, for complaînant. 

J. B. Beats, for défendants. 

Beeweb, J. Thèse causes are so nearly alike that they may be 
considered together. The complainant claims to be the équitable 
owner of certain lands, the légal title to which is in défendants, and 
filed thèse bills to enforce such elaim. Both tracks lie along the Une 
of the St. Vincent extension of complainant's railway, and north of 
the indemnity limits of the Northern Pacific road. The definite lo- 
cation of this Une was made in 1871, and a map thereof filed with 
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the secretary of the interior, and approved December 20, 1871. The 
Greenhalgh land is within ten miles of this line, and the Wenzel tract 
within six miles. The road was built past the Greenhalgh land in 
November, 1872, and finished to St. Vincent by November, 1878. 
After the filing of the map of the definite location, and on February 
15, 1872, the secretary of the interior withdrew from sale or other 
disposai the odd-numbered sections within 20 miles. On June 18, 
1872, the secretary directed the vacation of this order of withdrawài, 
notice of which was received at the local land-ofSce on July 5, 1872. 
This order of vacation was itself revoked on September 4, 1872. On 
■June 26, 1872, Greenhalgh settled on the land in controversy in his 
case, Bubsequently filed and proved up his claim, and received a pat- 
ent. Wenzel settled on his tract June 2, 1874, and filed his claim 
September 2, 1874. The varions acts of congress upon which com- 
plainant's title rests were nearly ail quoted in the opinion just filed in 
the case of Northern Pacific R, Co. v. St. Paul, M. é M. Ry, Co., ante, 
551, and I shall simply refer to them hère. In the outset défendants 
challenge the validity of complainant's grant in this upper part of the 
St. Vincent extension, and upon three grounds: First, that this was 
Indian lands in 1857, and therefore never subject to the grant; sec- 
ond, the change authorized by the act of 1871 was not in accord with 
the législation of Minnesota; third, the line of definite location was 
not within the scope of that act. Neither is suf&cient. 

First. The Indian title was extinguished by treaty, May 5, 1864. 
The sixth section of the act of 1857 reads : 

"Sec. 6. And be it further enacted, that in case any of the lands on the 
line of said roads or branches are within any Indian territory, no title to the 
same shall accrue, nor shall thesame beentered upon by the authority of said 
territory or state until the Indian title to the same shall hâve been extin- 
guished." 

Now, in the Lawrence, L, & G. R. R. Case, 92 U. S. 743, the ques- 
tion was whether words of gênerai grant would operate on lands in 
an Indian réservation created by treaty stipulation, and the court 
say: "The grant is silent as to such a purpose, but if it was to take 
effect in the Osage country, on the surrender of the Indian title, it 
would hâve so declared." This act contained the provision suggested. 
Under this rule, section 6 opened thèse lands to this grant when the 
Indian title ceased, which was before the definite location. The act 
of 1865, which restored the grant, was passed after the Indian title 
had been extinguished, and operated as a new grant, unobstructed 
by any prior Indian title. 

Second. The case of Nash v. Sullivan, 29 Minn. 206, S. C. 12 N. 
W. Eep. 698, is conclusive as to the harmony between the act of 
congress and the state législation. It matters not that that decisioi? 
was made to uphold a patent title. The ratio decidendi afSrms the 
accord, and governs ail cases. The action of the state, as well as of 
the gênerai government, is an equal affirmation. 
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Third. Any question that might otherwise exist as to the Une of 
definite location being within the scope of the congressional grant is 
put at rest by the act of congress of March 3, 1873, which déclares 
"that the time for the completion » * » of the road from St. 
Cloud to St. Vincent, in said state, as now loeated, with the approval 
of the secretary of the interior, be extended for the period of nine 
months." I bave no doubt of the validity of the complainant's title 
in this portion of its grant. 

Thus far the way is clear; but, after ail, the question in thèse 
cases arises under the acts of congress of June 22, 1874, and April 

21, 1876, and of the state of March 1, 1877, and March 9, 1878. 
It is claimed generally that prior to any final vesting of title in the 
complainant to thèse lands, and while the full control and disposai 
of them remained with congress, that body exempted them from the 
opération of complainant's grant, and that the state took similar ac- 
tion, Before examining the acts referred to, let us see when,. under 
what circumstances, and to what extent, but for them, and for the 
settlement of défendants, the title to thèse lands would hâve passed 
to complainant. The complainant took nothing by the withdrawal. 
A withdrawal passes no title, It only prevents other titles from ac- 
cruing. A definite location of the road identifies the tracts within 
the place-limits, and a title thereto passes, by relation, as of the date 
of the grant, subject to the defeasance upon failure to perform the 
conditions of the grant witbin the time limited. The title to indem- 
nity lands passes only upon sélection. Wenzel's land was within 
the place-limits; Greenhalgh's not. For since the décision in St. 
Paul R. Co. V. Winona R. Co., 112 U. S, 720, S, C. 5 Sup. Ct, Eep, 
334, and Winona R. Co. v. Barney, 113 U. S. 618, S. C. 5 Sup, Ct. 
Eep, 606, it must be considered as settled that the grant of lands in 
place was limited to six sections, and that the additional four sec- 
tions were simply a grant by quantity. The sélection of the Green- 
halgh land was made by the company on March 13, 1880, long after 
the several acts referred to, and long after Greenhalgh's entry, Un- 
til that time the company had no prêteuse of title, and ail that it 
can claim is that, under the existing laws and withdrawal, no one 
«Ise could acquire any interest therein prior thereto. As to Wen- 
zel's tract, the definite location operated to transfer, as of the date 
of the grant, the title to the company, subject to forfeiture on failure 
to build the road within the time limited, After such failure the 
grantor had power to forfeit the grant and retake the land. Having 
power to forfeit the entire grant absolutely, it had the lesser and in- 
cluded power of forfeiting a part and conditionally. The act of June 

22, 1874, by its first section, extends the time for the completion of 
this road to March 3, 1876, and "no longer, upon the following con- 
ditions: That ail rights of actual settlers, and their grantees, who 
hâve heretofore in good faith entered upon and actually resided on 
any of said lands prior to the passage of this act, or who otherwise 
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have légal rights in any of such lands, shall be saved and secured to 
sueh settlers or other persons in ail respects the same as if said lands 
had never V)een granted to aid in the construction of said lines of 
railroad." The second section requires acceptance bj' the Company 
as a condition of receiving the benefits of the act. No acceptance 
was ever made. The first and third sections of the act of April 21, 
1871, read as follows: 

"Section 1. AU pre-emption entries, or entries in compliance with any law 
of the United States, of the public lands, made in good taith, by actual set- 
tlers, upon tracts of land of net morethan oneliundred and sixty acres each, 
within the limits of any land grant, prier to the time when notice of the 
withdrawal of the lands embraced in such grant was reeeived at the local 
land-ofOlce of the district in which said lands are situated, or af ter their resto- 
ration to market by order of the gênerai land-offlce, and where the pre-emp- 
tion laws have been complied with, and proper proofs thereof have been made 
by the parties holding such tracts or parcels, they shall be conflrmed, and 
patents for the same shall issue to the parties thereto." 

"Sec. 3. Ail such pre-emption entries which may have been made by per- 
mission of the land department, or in pursuance of the rules and instructions 
thereof, within the limits of any land grant at a time subséquent to expira- 
tion of such grant, shall be deemed valid, and a compliance with the laws, 
and the making of the proof required shall entitle the holder of such a claim 
to a patent therefor." U. S. St. §§ 206-208. 

Section 10 of the state aet of March 1, 1877, provides that the 
complainant "shall not in any manner, directlyor indirectly, acquire 
or become seized of any right, title, interest, claim, or demand in or 
to any pièce or pareel of land * * * upon which any person or 
persons have in good faith settled, and made or acquired valuable 
improvements thereon on or before the passage of this act;" "that 
the governor shall deed and relinquish such lands to such settlers;" 
and also that "upon the acceptance of the provisions of this act by 
said Company, it shall be deemed by the governor of this state as a 
relinquishment by said company of ail such lands so occupied by 
such actual settlers." No acceptance, as above provided for, was 
ever made by the company. Section 3 of the act of March 9, 1878, 
which is an act amendatory of the act of 1877, contains a proviso 
that "nothing shall be construed under this act which will waive the 
right of the state to reçoive the fuU grant of ten sections per mile of 
completed road from the United States;" and also that, upon the 
completion of a certain named portion of the line, "the governor of 
the state may convey or certify to said company ail the rest, residne, 
and remainder of the lands granted by the United States to the state 
of Minnesota to aid in the construction of said line of railroad." 

I believe this brings ail the material facts before us for considéra- 
tion. With référence to the act of June, 1874, it may be regarded, 
on the one hand, as merely a proposition calling for acceptance, and 
no acceptance being given, wholly without force; on the other hand, 
as a déclaration of the owner of the land of the conditions upon 
which alone the proffered grant, then subject to forfeiture, would be 
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continued in force, — in fact a législative déclaration of forfeiture of 
an existing but unearned grant, coupled with a tender of a new grant 
upon certain conditions, the acceptance provided for being only the 
ordinary anticipatory déclaration of an intent to comply with the con- 
ditions upon which the grant was made, the formality of which is 
waived by an actual compliance with the conditions. So the act of 
March, 1877, may be subject to the like criticism of being simply an 
offer without acceptance, and to the f urther criticism of an implied re- 
peal by the act of March, 1878, which afarms the right of the state 
to the entire grant from the United States, and authorizes its convey- 
ance to the company upon the completion of a specified portion of 
the road. 

On the other hand, it may be said that the act of 1877, in direct 
and explicit terms, as was within the power of the législature to do, 
takes from the company every tract occupied by hona fide settlers; 
that the purpose of the acceptance was only information to the gov- 
ernor, and to guide his officiai action, and in no manner limited the lég- 
islative transfer to hona fide settlers of ail rights and interests in thèse 
tracts under the grant ÏÉrom the United States; that the act of 1878, 
being in terms only an amendment of that of 1877, and containing 
no express repeal of said section 10, is to be construed in harmony 
therewith, and means simply to authorize a transfer to the company 
of ail lands within the grant not otherwise disposed of by the provis- 
ions of the act. 

With référence to the act of April, 1876, it may be urged that the 
term "entry" means the tiling of the claim with the land-office, and 
not the mère settlement on the land; that Greenhalgh's entry was 
not made during the re vocation of the withdrawai; that his settle- 
ment, though after the order of revocation, was prier to the receipt 
of that order at the land-office, and therefore prier to the actual res- 
toration to market; that while Wenzel's settlement was made after 
the expiration of the time limited for the building of the road, yet 
his entry was not until after the act of June 22, 1874, extending the 
time, and thus while the grant was in full force. Further, that the 
words "such pre-emption entries" in section 3 refer to entries of the 
kind named in sections 1 and 2, and mean only entries prior to the 
receipt at the local land-offices of the notices of withdrawai, or after 
the restoration to market, and therefore do not cover a settlement or 
entry like his; and finally that, under the décision in Schulenberg v, 
Harrimnn, 21 Wall. 62, — a décision prior by some three yeajrs to the 
act of 1876, — a grant does not expire by the mère non-performance 
of a condition subséquent, but only upon some légal forfeiture, and 
hence that said third section has no application to the présent case. 
On the other hand, it may be said that "the term "entry," in its gênerai 
use, signifies a settlement with a view to purchase or homesteading; 
that, at any rate, it relates back to the time of such settlement, and 
has force from that date, and obviously is used hère to cover and pro- 
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tect rights originating from the settlement; that both withdrawals 
and vacations tbereof date and hâve operative force from the time 
they are ordered at Washington, and not from the time notices thereof 
are received at the local land-ofSces; that if Wenzel's entry was not 
technically until after the act of June 22, 1874, extending the grant, 
it was protected by the very terms of that extension; that the words 
"such pre-emption entries," though referring back, only mean pré- 
emption entries in good faith by actual settlers, and do not include 
ail the circumstances attending such entries as are named in the prior 
sections; and that the expression "expiration of grant" must refer to 
the time limited in the original granting act for the performance of 
the condition, for if it referred to the actual forfeiture it would be 
meaningless, as then the land would be covered by the gênerai acts 
for disposai of public laTnds. 

I bave thus endeavoréd to outline the principal suggestions on both 
sides in référence to the force and effect of thèse several statutes. I 
propose no further comment on them separately, but state some propo- 
sitions based upon them collectively. 

First. Ail were passed after the time given for thé completion of 
the road, when there had been a non-performance of the conditions of 
the grant, and when, therefore, there existed the right of absolute and 
total forfeiture by the grantor, the United States, and of resumption 
and transfer by the state to another beneficiary. 

Second. Nothing can be plainer than that both congress and the 
state législature intended to give to actual honajide settlers priority 
to the railroad company. Such intent breathes in every statute and 
permeates every section. 

Third. Ail législative land grants are to be regarded, not merely 
as contracts, but also as laws. As such, they are subject to the same 
rules of interprétation that govern other laws, and a primary rule 
is that the intent of the legislator is to be sought, and, when ascer- 
tained, controls. The technical rules which govern the interprétation 
of private contracts must always yield to the single inquiry of the in- 
tent of the one party, — the législature. 

Fourth. The légal title is in the défendants. Complainant rests 
upon its alleged équitable rights. There is no equity in striking down 
a légal title when so to do involves a disregard of the manifest intent 
of the original owner, grantor of such légal title. 

Decrees will be entered in favor of the défendants, dismissing the 
bills, at cost of complainant. 
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St. Paul, M. & M. Et. Co. ». Phelpb. 
( Circuit Court, D. Minnesota. March 3, 1888.) 

LAND QbANTS— LaND OUTSIDIi OF StATB TO "WhiCH It 18 Qbautbd. 

Can land not withln the limita of the state of Minnesota be, consistently 
with the policy of the United States government, held under a land grant, for 
the purpose of ràiiroad construction, made to the territory of Minnesota un- 
der the act of March 3, 1857, qume. 

In Equity. 

Qeo. B. Young and B. B. Galusha, for complainant. 

W. P. Clough, for défendant. 

Brewek, J. The controversy in this case arises under the act of 
March 3, 1857, granting lands to the territory of Minnesota to aid in 
the construction of certain railroads. That portion of the grant whioh 
is material reads as foUows : 

" Be it enacted by the senate and house of ripsesentatives of the United 
States of America, in congress assembled, that there be, and is hereby, 
granted to the territory of Minnesota, for the purpose of aiding in the con- 
struction of railroads from Stillwater, by way of St. Paul and 8t. Anthony, 
to a point between the foot of Big Stone lake and the mouth of the Sioux 
Wood river, with a brancli via St. Cloud and Crow Wing, to the navigable 
rtraters of the Red River of the North at such point as the législature of said 
territory may détermine; from St. Paul and from St. Anthony via Minneapo- 
lis to a convenient point of junction west of the Mississippi, to the southern 
boundary of the territory in the direction of the mouth of the Big Sioux river, 
with a branch via Faribault to the north Une of the state of lowa, west of 
range sixteen ; from Winona via St. Peter to a point on the Big Sioux river, 
south of the forty-fifth parallel of north latitude; also from La Crescent via 
Target Lake, up the valley of Root river, to a point of junction with the last- 
mentioned road, east of range seventeen, — every alternate section of land 
designated by odd numbers, from six sections in width on each side of each 
jf said roads and branches." 

The western terminus of the first main line above provided for was 
by the législature of Minnesota fixed at Breckenridge, and the road 
was completed to that place. The land in controversy lies within six 
miles of this road, and it is conceded that if it is within the foregoing 
grant the title of complainant is good. Indeed, the concessions of 
counsel eliminate ail questions but two. 

First, it is claimed that because the land is situated outside the 
state of Minnesota it is not within the grant. The facts are thèse : 
At the time of this grant, March 3, 1857, Minnesota was yet a terri- 
tory, its western boundary being the Missouri river. On February 
26, 1857, about a week prior thereto, congress had passed an enabling 
act. 11 St. at Large, 166. By this enabling act the western bound- 
ary of the proposed new state of Minnesota was designated as follows : 

"Beginning at the point in the center of the main channel of the Red River 
of the îTorth, where the boundary line between the United States and the 
British possessions crosses thesame; thenceup the main channel of said river 
to that of the Bois des Sioux river; thence up the main channel of said river 
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toLake Traverse; then ceup the center of said lake to the southern extremity 
theieof ; thence in a direct linetô the head of Big Stone lake; thence through 
its center to its outlet; thence, by a due south line, to the north line of the • 
Btate of lowa." 

Under this enabling act the state was organized and admitted into 
the Union the succeeding year. Breokenridge, the place named as 
the terminus, is situated at the junction of the Bois des Sioux and 
Eied rivers, and on the western boundary of the state. The land in 
controversy is west of the Bois des Sioux river, and in the présent 
territory of Dakota. Now, that tried by its letter the graut would 
include lands west of the Bois des Sioux river and in Dakota is ob- 
vions, and that c-mgress has the power to grant to a state lands in 
another state or territory to aid in the construction of a road wholly 
within its limits is conceded. But the contention is that "it has been 
the uniform and settled policy of the government to confine land 
grants, made in aid of the construction ot railroads lying wholly 
within a given state or territory, to lands lying within the same state 
or territory;" that congress must be presumed to bave legislated in 
conformity with that policy; and having before it the strong proba- 
bility, almost eertainty, that Minnesota would become a state under 
the provisions of the enabling act just passed, fixed the western terr 
minus of this road at the western boundary of the proposed state, 
and thereby limited the grant to such boundary. 

Counsel for complainant deny that the cases cited warrant the con- 
clusion as to the settled policy of the government, or that there haa 
been any such settled policy; deny that congress fixed the terminus 
at the western boundary of the proposed state; and rest upon the 
letter of the grant. The first case cited is on the construction given 
tothe act of September 20, 1850, (9 St. at Large, 466,) granting lands 
to the state of Illinois to aid in the construction of what is now known 
as the Illinois Central Eailroad. 

The seventh section reads as follows : 

"And be it further enacted that, in order to aid in the continuation of said 
Central Railroad from the mouth of the Oliio river to the city of Mobile, ail 
the rights, privilèges, and liabillties hereinbefore conferred on the state of 
Illinois shall be granted to the states of Alabama and Mississippi, respectively, 
for the purpose of aiding in the construction of a railroad from said city of 
Mobile to a point near the mouth of the Ohio river; and that the public lands 
of the United States, to the same extent in proportion to the length of the 
road, on the same terms, limitations, and restrictions in every respect, shall 
be, and is hereby, granted to said states of Alabama and Mississippi, respect- 
ively." 

A claim of the states of Alabama and Mississippi to a grant pro- 
portioned to the entire length of the line from Mobile to the Ohio 
river was denied, the opinion of the attorney gênerai thus statingthe 
rule: 

" The whole length of the railroad through and within the state of Alabama, 
when actually surveyed and deflnitely located within that state, under the 
direction of the législature thereof, must détermine and limit and deflne tha 
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extent of the grant to that state; and so likewise tbe •wholeextentof t>ierail- 
road within the state of Mississippi, as surveyed and deflnitely fixed under 
tlie direction of tlie législature thereof, must détermine, lirait and define the 
extent of the grant to that state." 

A similar expression of opinion came from the attorney gênerai 
construing the act of May 17, 1856, entitled "An act granting public 
lands in alternate sections to the states of Florida and Alabama, to 
aid in the construction of certain railroads in said states." 11 St. 
at Large, 15. 

On November 2é, 1871, in denying an application of the land com- 
missioner of the St. Paul & Pacific Eailroad Company for a survey 
and extension of its grant to thèse lands west of the Bois des Sioux 
river, the commissioner of the gênerai land-office ruled that the grant 
•was confined to the limits of the state. 

New, while the prier cases cited may not be strictly in point, yet I 
think in them is found the rule of the limitation of congressional 
grants to state Unes. While I am not sufficiently familiar with the 
history of the land department to affirm it as a fact, yet, in view of 
thèse rulings, of the confident assertion of counsel, and as no single 
opposing ruling or action is shown, I think it not improper to assume 
that the uniform ruling and construction bas been as stated. Indeed, 
■when I recall the discussions and controversies which arose in the 
early history of this nation in respect to claims by certain states — 
Connecticut, New York, and Virginia — to the ownership of large bodies 
of lands beyond their territorial limits I do not wonderat such ruling. 
This very act of 1857 présents other cases in which the very question 
existed, and the construction given by the department could easily 
hâve been shown. I think it obvious that congress had in view the 
probable organization of Minnesota as a state under the enabling act 
just passed. It speaks of the future state of Minnesota as though 
the admission of a state with that name was to be soon expected ; and 
while it may be true that a direct line between the foot of Big Stone 
lake and the mouth of the Sioux Wood river may cross the state line 
in two or more places, yet the mention of those places very forcibly 
suggests that congress was intending thereby to locate the western 
terminus on the western boundary of the proposed state. If so, was 
it not legislating in référence to the proposed state, and should its 
grant not be limited by the ordinary rule ? I am aware that in tbis 
act provision was made for a road running beyond the western bound- 
ary of the proposed state and into the présent territory of Dakota, 
with a grant of adjacent lands, which could be satisfied only by lands 
in Dakota, and which was in fact so satisfied. But the fact that con- 
gress provided for a road outside of the state limits does not make 
against the claim that it intended only the ordinary provision for a 
road wholly within the state. I confess that the line of reasoning 
above pursued is not altogether satisfactory. It seems counter to 
the plain letter of the statute. But the ruling of the department was 
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made in 1871. This bill was filed on April 29, 1884. For 13 years 
the action of the department has been unchallenged. Interests may 
hâve grown up on the faith of it. Indeed, counsel for défendant says 
that a large and flourishing village, Wahpeton, has been built upon 
lands whose title is similar. There are some plausible, if not con- 
vincing, reasons in favor of the ruling of the department. I am re- 
luctant to reverse sach ruling or jeopardize the rights based upon 
it. I think my duty compels me to sustain it until advised otherwise 
by the ultimate tribunal, — the suprême court; se, without consider- 
ing the other question, the bill will be dismissed at complainant's 
costs. 



Spbague-Bbimmeb Manuf'g Co. and others v. M. J. Mubphy Fub- 
NisHiNG GooDs Co. and others.' 

(Circuit Court, E. D. Missouri. February 23, 1886.) 

1. Corporations — Liabilitt dp Ofpicbrs tjndbb Section 744, Rbv. St. Mo. — 
Dissolution — Insolvbkcy. 

Hopeless insolvency works the dissolution of a corporation, and under sec- 
tion 744, Rev. 8t. Mo., the président and directors of a corporation dissolved 
by insolvency are trustées of the corporation, and jointly and severally re- 
sponsible for the misappropriation of assets. 

3. Samb— Fbaudulbnt Confession op Judgmbnt. 

Where corporate notes are indorsed by the président and directors ox a 
corporation, and, after the corporation is dissolved by insolvency, they con- 
fess judgment in favor of the holders of such notes for the purpose of saving 
themselves from liability as indorsers, and the property of the corporation is 
levied upon and sold to satisfy such judgments, it amounts to a misapplica- 
tion of assets. 

8. Samb. 

In such cases the judgment créditer cannot be compelled to refund the 
money received, whether he is or is not a stockholder, and whether ignorant 
of the insolvency of the corporation or not. 

In Equity. Creditors' bill. Demurrers to bill. 

This is a suit brought by certain creditors of the M. J. Murphy 
Furnishing Goods Company against said company and Jesse Arnot, 
Alfred Bradford, George H. Gill, the Continental Bank of St. Louis, 
the Importers' & Traders' National Bank, and the Fifth Avenue Bank 
of New York. The alltjgations of the bill, so far as they need be hère 
stated, are substantially as foilows, viz. : 

That M. J. Murphy is the président and Jesse Arnot a director of, and George 
H. Gill a stockholder in, the M. J. Murphy Furnishing Goods Company; that 
Alfred Bradford is in fact the owner of a large amount of the capital stock of 
said Company, and for many years was a director, and during thetime he was 
a director commenced indorsing notes for the corporation for discount in the 
Continental Bank; that about March 1, 1885, he transferred his stock to his 
wife, and ceased to be a director, for the purpose of enabling himself to secura 

'Eeported by Benj. F. Rex, Ësq., of the St. Louis bar. 
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a préférence out of the assets of said company in the event of its final failure, 
which was then anticipated ; that the notes upon which he was then liable a» 
indorser were renewed from time to tiœe until the notes were given, upon 
which judgment was afterwards confessed in favorof the Continental Bank; 
that Bradford is a son-in-law of Arnot, and exereised the same control over 
the corporation after the transfer of his stock as before, and that the transfer 
was only colorable; that Murphy, Arnot, and Bradford, after the hopeless 
insolvency of the corporation became manifest, confederated together to dis- 
pose of the assets of the company, so as to pay in fuU the notes indorsed by 
them, and leave the gênerai creditors totally without payment; that in pur- 
suance of this scheme judgments were confessed by the corporation in favor 
of the Continental Bank, Fifth Avenue Bank, and George H. Gill, holders of 
corporate paper indorsed as aforesaîd, and the property of the corporation was 
levied upon and sold, and the proeeeds applied to the satisfaction of such judg- 
ments ; and that at the time judgment was so confessed in favor of said Gill 
he was aware of the company's insolvency. 

The bill prays that the corporation be declared to hâve been in- 
Bolvent before said judgments were confessed; that the funds and as- 
sets in the hands of défendants are true")! funds for the benefit of 
ail the creditors ; that Murphy and Arnot be removed from their po- 
sition; and that ail the défendants hereto be ordered and directed to 
turn over ail assets of said corporation in their hands, including ail 
funds received by them from the sale of said corporate property, to 
such trustées as the court may appoint to administer the trust. AU 
the défendants except Mr. Murphy demur. 

Section 744 of the Eevised Statutes of Missouri is as foUows: 
"Upon the dissolution of any corporation, already created, or which may 
hereafter be created by the lavvs of this state, the président and directors or 
managers of said corporation, at the time of its dissolution, by whatever 
name they may be known in law, shall be trustées of such corporation, with 
full power to seltle the affairs, collect the outstanding debts, and divide the 
moneys and other property among the stockholders, after paying the debts 
due and owing by such corporation at the time of its dissolution, as far as 
such money and property will enable them; to sue for and recover such debts 
and property, by the name of the trustées of such corporation, describing it 
by its corporate name, and may be sued by the same; and such trustées shall 
be jointly and severally responsible to the creditors and stockholders of such 
corporation to the extent of its property and effects that shall bave corne into 
their hands." 

Mills de Flitcraft, for complainants. 
Dyer, Lee é Ellis, for the Continental Bank. 
Frank J, Donovan, for Alfred Bradford. 
Fisker é Rowell, for Jesse Arnot. 
John G. Ghandler, for George H. Gill. 

Tbbat, j,, (orally.) Certain propositions hâve been argued in this 
case on demurrers as to the respective obligations of parties under the 
circumstances set forth in the bill, to-wit : The M. J. Murphy Fur- 
nishing Goods Company is one of those corporations tolerated by the 
laws of Missouri, whereby a man, in order to escape his obligations 
as a private individual, incorporâtes himself by bringing in just a 
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sufficient number of others to comply numerically with the requîre- 
ments of the statute, so that if the business is suocessful ail will be 
well; but if it is unsuccessful, those deâling with the concern may 
hâve no remédies against the only real party who is transacting the 
business. That elass of corporations bas been charaeterized by Broth- 
ers Miller, MoCraey, and Brewek very emphatically ; but as long 
as it is the law, every man who deals with suoh a corporation does so 
with a fuU knowledge of, the opportunities thereby presented to effect 
a result which may be thought inéquitable. 

It appears in the case set forth in the bill that the M. J. Murphy 
Furnishing Goods Company was such an incorporation. Mr. Mur- 
phy's father-in-law was Jesse Arnot, and his brother-in-law, Mr. Brad- 
ford. They beeame indorsers on the corporate paper. Mr. Gill held 
some of the paper of the company on which Mr. Murphy himself was 
indorser. Pinding that the concern was, as alleged, "hopelessly in- 
solvent," Mr. Murphy, the président of the company, proceeded to 
the proper court, and confessed judgment in favor of certain banka 
that held paper on which his father-in-law, brother-in-law, and him- 
self were indorsers, and exécution was ordered by him forthwith. 
The property was sold, and, under the judicial proceedings iu the 
state court, the sheriff was ordered to distribute the proceeds pro rata, 
which he did. Upon that condition of aiïairs, this bill is filed, by 
creditors at large, requiring ail thèse banks that held the paper having 
indorsers thereon, which received pro tanto on their claims, to refund 
the same, and also that the indorsers cause the same to be refunded 
in order that an equal and pro rata distribution may be made. 

Now, the first proposition which occurs to the court (but not ar- 
gued) is this : If an indorser, not being a party to any fraud or fraud- 
aient scheme, being entirely ignorant of it, if there was such, finda 
the paper on which he is indorser has been paid pro tanto, can he be 
made liable for the fund or any portion thereof so paid? His liabil- 
ity is only contingent. It is the duty of the maker to pay the debt. 
Suppose, for instance, as in this case, one of the parties, the Conti- 
nental Bank, was tendered, as part payment on a note of $10,000, 
$6,000, and refused to accept it, what relationship would it occupy 
to the indorser? Could it refuse to accept that part payment, and 
hold the indorser for the wbole amount? Those matters were not 
presented. 

Taking the allégations of the bill as true, which the court must do 
on demurrers, it is évident that this is one of those peculiar corpora- 
tions which, in law, exist under the statutes of the state of Missouri, 
and the court has to treat it as the suprême court of the state treata 
it. When the président and directors of a company know that the 
corporation is hopelessly insolvent, and dispose of the assets not in 
accordanee with the statutes, as trustées, whereby every one could 
pro rata share therein, each director becomes liable— in thelanguage 
of the statutes, "jointly and severally liable to the parties thereto" — 



for misappropriated assets. But how as to those who hâve taken 
payment on demanda justly due them? This court cannot order 
those to be refunded, and charge the whole amount back on the in- 
dorsers, who are only eontingently liable, when the indorsers knew 
nothing about the transaetijon. That seems to be the theory of this 
bill, and it goes further than any case I can discover, and further 
than the ordinary rules of law permit. Thèse parties who held the 
paper — this corporation being the maker — hâve a right to what they 
hâve received. They hâve nothing to do with the alleged fraudulent 
Bcheme. But the underlying thought of the bill seems to be that they 
should refund, and make the indorsers pay the whole of the obliga- 
tions. It is a novel theory. If I am an indorser on a gentleman's 
paper, ànd the maker pays ^ro tanto, any of his schemes of fraud as 
to others is nothing to me. Suppose he paid it in entirety, whereby 
I am relieved as indorser. The primary obligation was the maker's 
obligation, and mine contingent; and I cannot understand how it is 
that I, as indorser, am held liable, not only for my iudorsement, but 
for the payment by the maker of his obligation. 

There are matters disclosed hère which might justify comment 
upon the manner in which the state law permits such corporations to 
operate, but the law of the state controls. In this case .there seems 
to hâve been a sort of family arrangement, by which parties should 
indorse each other, and then at last confess judgment for everything 
on which they were indorsers, and leave the creditors at large unpaid. 
It so happens that the président of the company, Mr. Murphy, bas 
filed no demurrer. The condition of the case at this time is such 
that the bill stands as against him. Jesse Arnot, the father-in-law, 
was an indorser and at the same time a director, thus falling under 
the provisions of the statute. He is personally liable for ail misap- 
propriated assets. Mr. Bradford, the brother-in-law, was an indorser 
on some of this paper, and it appears, suggestively, paid the balance 
due out of his own pocket, but he was not a director. His wife was a 
stockholder. The stock, however, is ail gone, of course. Mr. Gill 
was a stockholder, and Mr. Murphy was indorser on his paper, and 
it was a contrivance by which Murphy, a son-in-law, might run a 
concern, and leave the creditors without any means of compensation 
except from corporate assets. If a man is guilty of the folly of deal- 
ing with such a concern he must take the conséquences. 

The opinion of the court is simply this. The demurrer interposed 
by Mr. Gill, who held some of this paper indorsed by Murphy, is sus- 
tained. He is not bound to refund, as he knew nothing about any 
fraudulent device, but simply received about 60 per cent, of what was 
due him. Obviously, he is remitted to Murphy, as indorser, for the 
balance, who appears from the allégations hère to be utterly insolv- 
ent, and that is Mr. Gill's loss. Mr. Bradford is an i\nfortunate in- 
dorser. About 60 per cent, was paid on his claim, and he bas paid 
the balance. The Continental Bank held some of this paper, and re- 
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oeived only 60 per cent, pro tanto, and Mr. Bradford paid the other 
40. Those three demurrers are sustained, viz., the demurrers of Gill, 
the Continental Bank, and Bradford. The demurrer of Jesse Arnot, 
the only one remaining, is overruled, because, under the corporate law 
of this state, as he chose to lend himself to this sort of arrangement, 
he has to take his liabilities, under the law, for a misappropriation 
of assets. 

The suprême court of this state, and of a great many other states 
whose décisions I hâve examined, hâve reached this conclusion : that 
where like statutes prevail concerning dissolved corporations, the in- 
solvency of the concern, known to the président and directors, works 
a practical dissolution, and tbey must take the statutory conséquences, 
and that is the only safety there is in regard to this peculiar class of 
corporations under the Missouri law. 



O'EoDBKB V. Central City Soap Co. 
(Circuit Court, E. J). Miehigan. December 7, 1885.) 

1. Tkade-Mark — "Anti-Washboahd" Soap. 

The words "anti-washboard, " as applied to a manufacture of soap, are sug- 
gestive rather than descriptive, and may be lawf ully claimed as a trade-mark. 
3. Same— Appbopeiating Mark— Title— Abahdonmhnt. 

A person cannot appropriate a trade-marlj belonging to another, ■without 
his consent, and afterwards acquire a good title by the abandoument thereof 
by the first proprietor. 
8. Samb— Defect of Title. 

A third person may take advantage of this defect of title. 

In Equity. On pleadings and proofs. 

This was a bill in equity for the infringement of a trade-mark 
claimed by the plaintiff, in the use of the words "anti-washboard," 
as applied to a manufacture of soap, 

The facts of the case were substantially as foUows: In 1872 one 
Thornton E. Walker took out a patent for a composition of matter 
said to constitute soap, but which did not designate the compound by 
any name except an "improved soap." About that time, Walker and 
his partners, doing business under the name of "Anti-washboard Soap 
Company," at Cary, Ohio, made and sold a soap which they called 
"Anti-washboard Soap," and which wasdescribed as possessing such 
qualities as would make rubbing unnecessary in the process of wash- 
ing elothes. Whether it was made according to the formula patented 
by Walker did not appear. This firm ceased business about 1874, 
and in that year sold its kettles and apparatus to Clark & Benefiel, 
of Mattoon, Illinois, by whom soap was made and sold under the 
same name at Mattoon until August, 1875, when the business was 
sold by them to one Stephens, who, after carrying it on for three or 
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four months, died. With his death, the business, and the nse of the 
name "Anti-washboard" by any one succeeding to the business, of 
the Anti-washboard Soap Company ceased. One of the members of 
the original lirm doing business at Cary had in the mean time moved 
to Kansas, and on May 12, 1884, after this suit was begun, executed 
to the défendant an assignaient of the right to use the words "Anti- 
washboard" as a trade-mark. This was the only right claimed by 
the défendant to the use of thèse words. The défendant was shown 
to be a manufacturer of soap in large quantities at Jackson, in this 
fltate, with the words "Anti-washboard" impressed upon the bar and 
wrapper. 

The soap manufactured by the Anti-washboard Soap Company, at 
Cary, Ohio, was sold extensively throughout the oountry, and in 
January, 1875, one Winger, who it was shown had seen this soap, 
and knew of the trade-mark, began the manufacture of a soap at 
Sturgis, in this state, under the name of "Winger's Anti-washboard 
Soap." rie claimed, however, to bave been informed that the busi- 
ness of the Anti-washboard Soap Company had been discontinued. 
This was about the time that the Anti-washboard Soap Company 
had sold out to Clark & Benefiel, of Mattoon, and about a year before 
their business was discontinued, and the trade-mark abandoned by 
them. Winger carried on business at Sturgis in a very smali way 
from 1874 to September, 1883, when he deposited his trade-mark, 
"Winger's Anti-washboard Soap," for registration in the patent- 
office, and it was duJy registered October 23, 1883. A few days 
thereafter he assigned to the plaintiff the "exclusive right to use, in 
the manufacture and sale of soap," this trade-mark. He also turned 
over to them his receipt for making soap, but no part or interest in 
his business. His kettles, staves, cutting boxes, and other appa- 
ratus used in making soap he removed to Kansas, where he took up 
his résidence. Soon thereafter the plaintifif began an extensive man- 
ufacture of soap at Port Wayne, Indiana, under the name of the 
"Summit City Soap Company," using the Winger trade-mark, and 
in 1885 began this suit for an injunction and an accounting. The 
défendant began the use of this trade-mark in July, 1880, but Winger 
was not informed of it until Maroh, 1881. 

B. S. Taylor, for plaintiffs. 

II. Mason, for défendants. 

Brown, J. Two prominent objections are made in this case to 
the monopoly by the plaintiff of the words "anti-washboard" as ap- 
plied to soap : Firat, that the words are descriptive of the quality of 
the article, and hence cannot be made the subject of a trade-mark ; 
and, second, that they are not original with the plaintiff, but were 
unlawfully appropriated by him. 

1. As a gênerai rule, there is no doubt that, in order that mère 
words may be upheld as a trade-mark, they must be purely arbitrary, 
v.26F.no.8— 37 
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or must indicate the origin or ownership of the article or fabrio to 
•which they are affixed. Words expressive of the character or com- 
position of an article, or of the name by which it is generally known 
in the market, cannot be made the subject of monopoly. Burton v. 
Stratton, 12 Fed. Eep. 696, 700, and cases cited. There is.however, 
a clasB of words which, though not descriptive of the article, are sug- 
gestive of Bome supposed advantage to be derived from using it, or 
Boine effect produced by its use. Thèse bave been ordinarily, though 
not always, upheld as valid trade-marks. Examples of such as bave 
been sustained are "Painkiller," as applied to a médical compound, 
(Davis V. Kendall, 2 E. I. 566 ; S. C, Cox, Trade-mark Cas. 103;) "In- 
vigorator," as applied to a bed-bottom, (Ex parte Heyman, 18 0. G. 
922;) "Samson Brace," as applied to suspenders; "Blood-searcher" 
and "Annihilator,^' as applied to medicines, [Fullon \. Sellerg, 4 
Brewst. 42;) "Zéro," to a water-cooler; "Arctic," to asoda fountain; 
"Day-light," "Sun-ligbt," and "Gas-light," to illuminating oiis, 
(Browne, Trade-marks, § 273.) 

The words "Anti-washboard" are not objectionable, as indicating 
the composition or quality of the article, although the natural infer- 
ence from them is that by the use of the soap the necessity of rub- 
bing clothes is obviated. Upon the whole, we incline to the opinion 
that they are rather suggestive than descriptive, and that they may 
be properly claimed as a trade-mark. 

2. The second objection présents a question of somewhat more 
difficulty. It bas been sometimes said that the owner of a valid 
trade-mark must bave been the ûrst to appropriate the name to that 
particular article, and this, to a certain extent, is true; but if the 
trade-mark be abandoned, or the use of it intentionally discontinued 
by the original proprietor, it may be readopted and appropriated by 
another, provided it bas not become a mère description of quality or 
kind of product. Browne, Trade-marks, § 690, 252; Durharn Smok- 
ing Tobacco Case, 3 Hughes, 151; Atlantic Milling Co. v. Rohinson, 
20 Fed. Eep. 217. 

In the case under considération, however, the question is presented 
whether a person may appropriate a trade-mark belonging to an- 
other, and Bubsequently acquire a good title thereto by the abandon- 
ment thereof by the first proprietor. The testimony shows, and it 
is not disputed, that when Winger began manufacturing soap at Stur- 
gis, under the name of "Winger's Anti-washboard Soap," the firm 
of Clark & Benefiel was manufacturing soap at Mattoon, Illinois, un- 
der the same name, and continued so to do for nearly a year after 
Winger commenced business. During this time he was an admitted 
trespasser upon their rights. The fact that he supposed the Ohio 
firm had gone out of business is no défense if in fact they had an ex- 
clusive right to the trade-mark. Millington v. Fox, S Mylne & C. 338 ; 
Welch V. Knott,é Kay & J. 747; Leatker Cloth Co. Case, Cox, Trade- 
mark Cas. 223. 
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Ihere is no évidence in this case that his compétition interfered with 
the business of Clark & Benefiel, or Stephens, their suecessor, or 
that he was the cause of the subséquent abandonmentof the business 
by tbem, but if it be once conceded that a person may acquire a gôod 
title to a trade-mark by appropriation, without the consent of the 
lawful owner, it would enable a manufacturer, by the use of large 
capital or superior energy, to drive competitors out of business, by 
seizing their trade-marks, and usingthem for that verypurpose, pro- 
vided tbe lawful owner is unable or unwilling to assert his rights by 
resort to the courts. We think that no court would hesitate to pro- 
nounce against a title so obtained. We find it difficult to distinguish 
such a case, in principle, from the one under considération, as it 
might be impossible to prove that the lawful owner was compelled 
to discontinue by reason of such compétition. 

We see no objection to the défendant availing itself of this défense. 
To maintain their bill for an infringeraent the plaintiffs are bound 
to show an exclusive right to the use of this trade-mark. If it ap- 
pears that the words were in common use to designate the article 
of manufacture, or if the exclusive right to use them was vested in 
another. we apprehend that the plaintiffs are no more entitled to an 
injunction than is the patentée of an invention who fails to show that 
he is the first and original inventor of the thing patented. Wolfe v. 
Ooulard, 18 How. Pr. 6é; Manhattan Mcdicine Co.v, Wood, 14 0. G. 
519; Congress é E. S. Co. v. High Rock Co., 57 Barb. 526. 

In this respect, both stand in the position of a plaintiff in eject- 
ment, who must recover upon the strength of his own title, and not 
upon the weakness of the defendant's. Indeed, it is a good défense 
to an ordinary action of replevin that the right to the possession of 
the property is in a third person. Dermott v. Wallach, 1 Black, 96; 
Sckulenburg v. Harriman, 21 Wall. 44. The fact that défendant has 
no better right to the use of the trade-mark than the plaintiff would 
certainly not entitle the latter to an injunction. 

Upon the whole we hâve corne to the conclusion that the plaintiffs 
never acquired an exclusive right to the use of the words "anti-wash- 
board," and that their bill should be dismissed. 
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Atchison Savings Bank ». Templar and others. 

TempiiAB and another v. Atohison Sayings Bank and others. 

(Circuit Court, D. Kansas. February 15, 1886.', 

1. Paktnhbship — Dissolution — Appeaeancb in Suit. 

The entering of an appearance in. a suit by a partner, after a dissolution of 
tbe flrm and an assignaient for the beueflt of créditera, will net bind the otlxer 
partners.! 

2. SaMB — JUDGMBNT ObTAINBD ON SUCH APPBARANOB. 

Where a judgment lien on real estate bas been obtained under such appear- 
ance, the lien may stand, but ail proceedings to enforce the same sbould be 
stayed until tbe non-appearing partner can plead to tbe merits and make any 
proper défense he may bave to the original action. 

L. C. Slavens and James Humphrey, for T. J, Templar and B. F. 
Johnston. 

Cook é Gossett and W. W. Guthrie, for Atchison Savings Bank and 
others. 

FosTBR, J. The main question submitted for décision is presented 
in both thèse cases together. The first is a creditor's bill by the 
Atchison Savings Bank against Templar, Johnston, and others, alleg- 
ing that the bank obtained a judgment in this court on a cross-bill, 
in the suit of Jarboe v. 'Templar, against said défendants, iu June, 
1881, for $10,525,44, and which is still unpaid, and seeking to sub- 
ject certain real estate to the payment thereof. In this case Templar 
and Johnston plead that said judgment is void for want of jurisdic- 
tion of the défendants; that no service of summons was made, nor 
did défendants, or either of them, enter appearance in said proceed- 
ings. The other suit is an original bill of Templar and Johnston 
against Jarboe, the Atchison Savings Bank, aud others, seeking by 
direct proceedings to vacate said judgment for the same reasons be- 
fore stated. 

Said Templar and Johnston were partners under the name and 
lirm of T. J. Templar & Co., engaged in building an elevator, and in 
the grain business, in Atchison. Said firm became largely indebted 
to différent parties, and D. M. Jarboe & Co. and others took légal 
proceedings to collect their debts, and enforce their liens on the ele- 
vator property. Messrs. Mills & Wells, attorneys of this court, en- 
tered a voluntary appearance for Templar & Co. to the original writ 
of Jarboe & Co., and also tothe cross-bill of the savings bank. This 
appearance was entered for the firm at the instance and by the au- 
thority of B. F. Johnston, one of the partners. Those proceedings 
resulted iix varions judgments against Templar & Co., and among 
them the judgment of said savings bank. 

So far as Johnston ia concerned, his plea has no foundation to 

'See note at end of case. 
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stand on. He authorized Mills & Wells to enter the appearance, 
and he is as absolutely bound by the proceedings as if he had been 
served with summons. 

The question whether Templar is personally bound by that appear- 
ance is more difficult to détermine. The status of the partnership at 
that time — whether dissolved or still in existence — bas an important 
bearing in the case. This partnership agreement was not in writing, 
and its exact terms and limitations are left quite indefinite by the 
testimony. It appears to bave been made some time in 1879, to 
construct and operate a grain elevator at Atchison. It seems to hâve 
been a partnership at will, and one which either party could termi- 
nateatwill. Pars. Partn. 402-405. About the thirtiethof May, 1880, 
T. J. Templar failed in business at Kansas City, and made an assign- 
ment of his interest in this eoneern to Armour Bros., and about the 
same time Johnston, in view of said failure, transferred the elevator 
property to E. A. Park, cashier of said savings bank, to whom said 
firm was largely indebted. It seems tbis failure and assignment, and 
transfer of the property, pretty eflFectually terminated the object for 
■which the partnership was formed. An assignment by one partner 
to a third person works a dissolution of the firm. Pars. Partn. 400, 
and cases cited. So in some cases insolvency or bankruptcy of one 
partner or of the firm works a similar resuit. Pars. Partn. 469. Both 
the partners testify that the failure ended the partnership, and, as a 
matter of fact and légal resuit, such, in my opinion, was its effect. A 
partner cannot substitute his assignée or grantee as a partner in his 
Btead. 

The entering of the first appearance by Mills & Wells, by author- 
ity of Johnston, was about three months subséquent to the failure 
and transfer, and the appearance to the eross-bill of the bank was 
some months later, and after ail expectations of prosecuting the bus- 
iness for which the firm was created had passed and gone. It ap- 
pears from the évidence, that Templar gave no consent to thèse ap- 
pearances in said suits, and he swears he knew nothing of it, or of 
said judgment, until several years afterwards. I think, so far as he 
is concerned, the case cornes fairly within the rule establisbed by the 
suprême court in Hall v. Lanning, 91 U. S. 160, and he is not bound 
by the appearance. Indeed, the court in that case question the right 
of one partner to enter an appearance for his copartner, without spé- 
cial authority, even during continuance of the firm. The case of 
Phelps V. Brewer, 9 Cush. 39Ô, is to the same eflfect; but a rule estab- 
lisbed by the suprême court is sufficient, and I do not care to diseuss 
the décisions pro and con on this question to which my attention bas 
been called by eounsel. 

Now, under the circumstances, what order should, in equity and 
good conscience, be made ? The judgment in controversy is not of a 
foreign jurisdiction, but is a judgment of this court. The appearance 
of the party was entered by an officer of this court under the author- 
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ity of one of the partners. I assume ail parties acted in good faith. 
Eelying on this appearanoe, the bank made no effort to make service 
of summons, although Templar was frequently within the jurisdic- 
tion of the court. On this judgment the bank bas made a levy, and 
obtained a contingent lien on real estate, and seeks to subject it to 
the judgment. The défendant bas not set out bis défense^ and on a 
hearing his défense may entirely fail. There are précédents to jtis- 
tify the court in refusing to extinguish this lien, but to order a sus- 
pension of proceedings on the judgment until the défendant Templar 
can plead to the merits, and prove any just défense he may hâve to 
the original action. Such proceedings are recognized in Hall v. Lan- 
ning, supra, p. 167; also Denton v. Noyés, 6 Johns. 296; Grazebrook 
V. McCreedie, 9 Wend. 437 ; and such •will be the order in thèse cases. 

NOTE. 

After dissolution one partner cannot appear for his coçartner in a suit brought against 
the partners, though upon a firni indebtediiesa. Loomis v. Pearson, Harp. (S. C.) 470 ; 
Haslet V. Street, 2 McCord, 311. Nelther can he aoknowledge service of process so as to 
bind his copartners. Duncan v. Tombeckbee Bank, 4 Port. (Ala.) 184 ; Demott v. Swaim, 
6 Stew. & P. 293. Even before dissolution, one partner cannot confess judgment, or 
BUbmit to arbitration, so as to bind his copartners. Stead v. Sait, 3 Bing. 101 ; Adains 
V. Bankart, 1 Ororap., M. & R. 681 ; Karthaus v. Ferrer, 1 Pet. 222 ; Story, Partn. g 114 ; 
Pars. Partn. 179, note; Colly, Partn. g§ 469, 470; Freem. Judgm. § 232; 1 Amer. Lead. 
Cas. (5th Ed.) 558. 

It was said by the suprême court of Pennsylvanîa recently that a confession of judg- 
ment by a former partner against a flrm, while good as against the partner confessing 
it, will not bind property assigned by the firm to a remaining partner undei terms of 
agreement to pay firm debts. Mair v. Beck, 2 Atl. Kep. 218. 



CoNNECTiouT MuT. LiFE 1n8. Co. ». Bbab and others.* 
(dreuit Court, E. D. North OaroUna. February 4, 1886.) 

1. LiPB Insubaiîce— Equity— Canceilation. 

A court of equity will not set aside a contractfor life insurance during the 
life of the assured, on the ground that it has been rendered void by some- 
thing not appearing on the face of the policy, and which can be proved by 
extrinsic évidence. 

S. Same — Discrétion. 

As the assured, who is now intemperate, may ref orm, and live out the ordi- 
nary expectation of life, this is not a case for the ordinarjr exercise of the 
discretionary power of a court of equity to order a cancellation, even if such 
power hère existed. 

In Equity. 

Reade, Busbee é Bushee, for complainants. 
Russell é Ricatid, for défendants. 

Seymoub, J. This is a bill for the cancellation of a policy of in- 
surance upon the life of the défendant S. Bear, in favor of the other 

> Beported by John W. Hinsdale, Esq., of the Raleigh bar. 
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défendants, and the relief prayed for is put n^on two grounda : First, 
an alleged false représentation of his habits witb respect to the use 
of spirituouB liquors made by him in his application; and, second, 
an impaired condition of health caused by habituai drunkennesa sinca 
the issuance of the policy. 

The évidence does not prove the alleged fraud which constitates 
the first cause of action. 

Upon the second, it tends to show that the health of the défendant 
has been seriously impaired by the use of intoxicating drinks; that, 
if he shall continue in his présent course of life, it is not probable 
that he will live to the âge of ordinary expeclation; and that, if he 
reform, nothing that has yet occurred will prevent his attaining to it. 
There is sonae évidence teuding to show a récent change in'his habits. 

The contract of insurance contains a condition that, "if the in- 
sured shall become so far intemperate as to impair his health," the 
policy "shall become and be null and void." The court is of the 
opinion that the insured has become so far intemperate as to impair 
his health, and the question for détermination is whether the plain- 
tiff is entitled to relief in equity. It cannot be granted on the ground 
of fraud, for that has not been proved. The action must rest, if sup- 
ported at ail, on the jurisdiction of a court of equity to déclare and 
establish & right. 

The question is whether, during the life of the assured, a court of 
equity will set aside a contract of insurance, on the ground that it 
has been rendered void by something not appearing on the face of the 
policy, and which can be proved by extrinsic évidence. There are 
many reasons, which may be, and some of which hâve been in this 
case, urged in support of such action. The ordinary course of juries, 
in suits against insurance companies; the force with them of the ar- 
gument that a company, having received the premiums during the life 
of the insured, ought not in justice to refuse payment after his death; 
the convenience of trying, while the évidence is easily accessible, the 
issue of the misconduct of the assured, — are inducements which 
would be very powerful were I passing upon the question as a legis- 
lator. As a judge, I am bound by précèdent. No case can be cited 
in which a policy has been set aside during the life of the assured on 
the ground of a forfeiture occurring after the making of the contract. 
In Insurance Co. v. Bailey, 13 Wall. 616, a doubt is expressed as to 
whether it could be done in a case of a policy fraudulently obtained. 
In theory, if not in practice, the légal remedy is complète. The com- 
pany may avail itself of it when sued. No division of the powers of 
courts of equity includes such a source of jurisdiction. A bill of peace 
can be brought only to avoid multiplicity of actions; a bill quia iimet, 
except in certain cases under state statutes, only by one in posses- 
sion of land, to remove a cloud in his title. This action is of the 
iirst impression, falling, as I hâve said, under no recognized title of 
equity. 
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There is farther objection to it. If the court could grant the relief 
asked, it would corne within ita diseretionary power. Since, in a 
case like this, it doea net, and in the nature of things cannot, appear 
that the défendant may not reform, and live out the ordinary expec- 
tation of life, it is not, as matter of law, in the opinion of the court, a 
proper case for the exercise of the diseretionary power to oïder a 
cancellation, even if such power existed. 



Cktjikshank V. FoDETH Nat. Bank. 
(Circuit Court, 8. D. New Yorh. February 13, 1886.) 

New Tkial — Veediot not Sustained by Evidence — Province of Coitet. 

The weight of the évidence is for the jury, if there is any to support plain- 
tifE's case; but whether there is any or not is for the court. 

At Law. 

W. Hildreth Field, for plaintiff. 

David Willcox, for défendant. 

Wheeler, J. The plaintiflf was in the employ of a mercantile 
house in New York, at $6,000 a year. The défendant had $48,- 
531.07 of commercial paper of western firms, some months overdue 
and unpaid, in the discharge of which one Thacker was interested. 
The plaintiff's employers had $13,544.90 of like paper, and two 
other banks of the city enough more to make $90,376.05 in ail. The 
plaintiff was informed by Thacker that he wished to get this paper 
taken up through a mercantile house, and not through attorneys, 
and a proposition to pay $17,000 in cash, and to give $3,000 in se- 
cured notes and unsecured notes for the balance, was left with him. 
This proposition was taken by the plaintiff to ail the others, who 
agreed to accept it, and then to the officers of the défendant, who 
/efused. They mentioned terms to the plaintiff which they would 
advise acceptance of, if made. The plaintiff communicated thèse 
terms to Thacker, who came, and, in Company with plaintiff, had an 
interview with the defendant's officers on the subject. Afterwards 
he sent a proposition of 25 per cent, in cash, and the balance in un- 
secured notes, and the plaintiff took this to defendant's officers. 
They told him to get another firm, who held $11,000 of similar pa- 
per, to pool their olaim, and the proposition would be aceepted. He 
got that firm to do so by paying them $250, and the proposition 
was aceepted. The amount of the 25 per cent, of the Aurhole was sent 
by Thacker to the défendant, and placed to his crédit. The $250 paid 
oiït by défendant was deducted ; the proportion of each was computed ; 
Thacker's checks, payable to the order of the plaintiff, were drawn 
for the respective shares, except that of défendant, and indorsed by 
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the plaintîff toeaoh, leaving defendant's share in its hands; and the 
$250 was sent to the plaintiff. The plaintiff elaimed a commis- 
sion for his services, which the défendant refused to pay, and this 
suit was brought. The plaintiff's testimony tended to show that he 
expected pay of défendant while he was doing what he did do, al- 
though he said nothing whatever to the defendant's officers about it. 
The defendant's testimony tended to show that they did not expectto 
pay him anything, nor that any pay would be elaimed. The j'ary 
were instructed, in substance, that if the plaintiff performed any serv- 
ices at the request of the défendant in procuring this settlement, he 
would be entitied to recover reasonable compensation for such serv- 
ices; and that if he performed services without request, under such 
circumstances that the officers of the défendant would be given fairly 
to understand that the services were to be paid for, he would be en- 
titied to recover fair compensation for such services. 

The défendant, on this motion for a new trial, does not claim 
that thèse instructions were not correct a,e propositions of law, but 
does insist that there was no sufficient évidence to bear out a finding 
that there were any valuable services performed by the plaintiff for 
the défendant, or that there was anything to give the défendant to 
understand that the plaintiff was to be paid by the défendant. On 
carefully reviewing the testimony, it seems to fairly amount to no 
more than that the plaintiff took the propositions of Thacker to the 
défendant, to get them accepted if he could. It does not show that 
he was operating in the interest of the défendant to procure the most 
that he could from Thacker; but rather that his business with 
Thacker was to shape the propositions to the lowest terms which the 
défendant would aceept. A letter which the président of the défend- 
ant gave to the plaintiff to show that the last proposition was ac- 
cepted, and which the plaintiff took and acted upon, sets forth 
somewhat the position of the plaintiff, and how it was understood. 
It reads : 

"B. Oruikf<ha7ik, Esq., New York — Dbak Sik: You are hereby notifled 
that I will aceept the offer of settlement for certain notes issued by J. Ste- 
vens, Jr., as arraiiged with you, on the basis of the letters of Mr. Newton 
Thacker of February 20th and March 14th. 

"Yours, very truly, O. D. Balpwin, Près." 

The plain import of this is that the plaintiff had been acting on 
one side and Baldwin on the other, and not both on the side of the 
bank and Thacker on the other, in effecting this arrangement. As 
the case stood upon this trial, there was nothing fairly tending to 
show that the plaintiff performed any services for the défendant, 
either on request or any implied understanding that they were to be 
paid for, or under circumstances which would give the officers of the 
défendant to understand that they were being performed for pay. 
The weight of the évidence was for the jury, if there was any to sup- 
port the plaintiff's case; but whether there was any or not is for the 
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court. The verdict doea not appear to rest oa any sabatautial évi- 
dence. 
Motion for new triaF grauted. 



Btbee V, Oregon & C. Et. Co. 
(Cfireuit Court, B. Oregm,. February 19, 1886.) 

1. Grant to THE Ohegon & Califohnia Railwat Company bt the Act o» 
1868. 

The grant of lands and the right of way to th.e Oregon & Calif ornia Kailway 
Company by the act of July 35, 1866, (14 St. 339,) and the act of June 25, 1868, 
(15 8t. 80,) construed to be (1) a grant of the odd sections of land within 10 
miles on each side of the Une of the road, not otherwise appropriated or dis- 
posed of under the laws of the United States prior to the deflnite location of 
said Une, on condition that the road is completed by July 1, 1880, forabreach 
of which condition the grantor alone can claim a forfeiture; (3) the grant of 
the right ôf way absolute, to take effect on the detlnite location of the Une of 
the road from the passage of the act of 1868, as against any person claiming 
under a aettlement of appropriation subséquent to the passage thereof, with- 
out condition, save that which the law tacitly annexes to the grant of any 
Buch franchise, the liability to be lost or forfeited for non-user, ascertained 
and determined in a judicial proceeding institutedby the govemmeut for that 
purpose. 

3. Samb. 

The déclaration in section 8 of the act of 1868, that, in case the road is not 
completed by the time prescribed, "this act shall be nuU and void," taken in 
connection with the context, that the lands not patented to the company at the 
date of any suc.h f allure "shall revert to the United States," and the gênerai 
purpose of the act, and the policy of congress in passing it, amounts to noth- 
ing more than a déclaration that the lands are granted on the condition that 
if the road is not completed in due time, the portion thea remaining unpat- 
ented or unearned may be reclaimed by the United States. 

Action to Eecover Damages. 

Edward B. Watson and James F, Watson, for plaintiff. 

E. C. Bronaugh, for défendant. 

Deadt, J. This action was brought in the circuit court of the 
state, for Jackson county, to recover damages for an alleged injury 
to a water ditch. The défendant answered, denying sundry alléga- 
tions in the complaint, and then set up a title or right of way in itself 
over the locus in quo, under an act of congress, to which défense the 
plaintiff demurred. Thereupon the cause was removed by the de- 
fendant to this court, as one arising under a law of the United States, 
where the questions arising on the demurrer were argued by counsel. 
It is alleged in the complaint that the défendant is a corporation 
duly organized under the lawa of Oregon; that on September 3, 1883, 
the plaintiff was the owner in fee of an undivided half interest in a cer- 
tain water ditch and right, sitnated on the south side of Rogue river, 
in said county, and in the possession thereof as tenant in common 
with Daniel Fisher, when he and said Fisher, in considération of 
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$250 paid them by the défendant, conveyed to it the right to enter 
on said ditch, and construct and operate its railway over the eame, 
on condition, however, that it would not impair or obstruct the use 
or enjoyment of said ditch by said grantors, to which condition the 
défendant assented, and entered into possession of the premises in 
pursuance of said deed and subject to said condition; that, notwith- 
standing, the défendant construoted its road across said ditch in such 
a manner as to permanently obstruct and destroy the same ; and that 
the défendant bas appropriated said ditch to its exclusive use, so as 
to prevent the flow of water therein where said road crosses the same, 
to the damage of plaintiff $7,000. It is stated in the défense in 
question that the défendant was incorporated to construct and oper- 
ate a railway and telegraph Une from Portland to the southern bound- 
ary of the state ; that by section 3 of the act of July 25, 1866, (14 St. 
240,) entitled "An act granting lands to aid in the construction of a 
railway and telegraph Une from the Central Pacific Railway, in Cali- 
fornia, to Portland, Oregon," there was granted to the défendant the 
right of way through the public domain, to the extent of 200 feet in 
width wherever its road might be located on said lands; that the 
ditch, at the point alleged to be injured, was located and dug and is 
situated on the public domain, where, on July 25, 1866, the défend- 
ant, by virtue of the grant aforesaid, had the right to locate its road, 
in doing which, and in constructing and operating the same, it be- 
came necessary for the défendant to appropriate 200 feet in width of 
the land over which said ditch was located, and construct and oper- 
ate its road thereon, and that any injury which was done to said ditch 
was the resuit of such construction and opération, and not otherwise; 
that on May 17, 1879, said Fisher attempted to appropriate the land 
in question to bis use under the mining laws of the United States, and 
thereafter constructed said ditch over said "right-of-way land," which 
is the only claim said Fisher ever had or made thereto, and the plain- 
tiff claims under said Fisher, and never had or made apy other claim 
to the premises than the one so derived; and that the défendant took 
nothing by said deed from the plaintiff, for that it then owned, by 
virtue of said grant, ail the right and property pretended to be con- 
veyed thereby. The causes of demurrer assigned to this défense are : 
(1) It does not state facts sufficient to constitute a défense; (2) the 
plaintiff is estopped, on the facts stated, from claiming the right of 
way under said act of July 25, 1866 ; and (3) the défendant forfeited 
its right of way under said grant by its failure to complète its road 
over the same on or before July 1, 1875. 

By section 2 of the act of 1866 there was granted to the défendant, 
to aid in the construction of its road, every alternate section of the 
public lands, designated by odd numbers, to the amount of 10 such 
sections per mile, not otherwise disposed of by the United States, with 
the right to sélect, from the odd sections within 10 miles of each side 
of said grant, lands in lieu of any that may be disposed of prior ta 
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the location of the line of said road. And by section 3 there was 
granted to it the right of way over the public lands, to the extent of 
100 feet on each sida of the road, where the same maypassover said 
lands.- By sections 6 and 8 of said act itis provided that uniess "the 
whole" of the road is completed before July 1, 1876, the "act shall 
be nul] and void, and ail the lands not conveyed by patent to said 
Company" at the date of said failure "shall revert to the United 
States;" but by the act of June 25, 1868, (15 St. 80,) the time for 
completing the road was extended to Jnly 1, 1880. 

It is nowhere directly stated that the road was not completed within 
the time prescribed by congress, but it is fairly inferable that such is 
the case from the fact stated in the complaint and not denied in the 
défense, that on September 3, 1883, the défendant took a deed from 
the plaintiiï giving the former the right to construct and operate ita 
road at a point between the termini thereof, across the ditch of the 
latter. And it is a matter of such common notoriety that the road 
was not constructed south of Eoseburg until after 1880, and it is not 
yet quite completed to the southern boundary of the state, that the 
court may well take judicial notice of the fact ; and on the argument 
it was practically admitted. 

This act is a présent grant, but the particular sections that pass to 
the Company uuder it cannot be ascertained until the route is deflnitely 
located; but, when ascertained, the title attaches from the date of the 
act. It is also a grant made on a condition subséquent, — that the road 
shall be completed by a prescribed time, — but no one can take advan- 
tage of a breach of this condition but the government, — the grantor, — 
and in the nature of things it can only do so by judicial proceedings 
authorized by law, or a législative resumption of the grant. This 
well-settled rule of law concerning the opération of a condition sub- 
séquent annexed to an estate in lands in fee, and the effect of a breach 
thereof, bas been uniformly applied by the suprême court to the 
grants of the public lands made by congress in aid of the construction 
of railways, with the condition annexed that they should be completed 
within a specified time. Railroad v. Smith, 9 Wall. 97; Schulenberg 
V. Harriman, 21 Wall. 60; Leavenworth Ry. Go. v. TJ. S., 92 U. S. 
740; Missoîiri Ry. Co. v. Kansas Pac. Ry. Go., 97 U.^ S. 496. 

But counsel for the demurrer contend that the language of the act 
of 1866 is peculiar, and that by opération of section 8 the act be- 
comes "null and void," at once and in toto, wbenever and as soon as 
there is a breach of the condition concerning the completion of the 
road. But the gênerai expression "this act shall be null and void" 
is qualified by the words immediately foUowing: "And ail the lands 
not conveyed by patent to said company, * * * at the date of 
any such failure, shall revert to the United States." This shows how 
far and for what purpose the àct would, in such contingency, become 
"null." Certainly it would not become "null" as to the lands already 
patented under it, or earned in pursuance of it. In other words, it 
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is to become "null" only so far as to allow the grantor to résume the 
grant, on a failure to comply with the condition, and then only as to 
the lands remaining unpatented or unearned; and but for this quali- 
fication the grant might hâve been wholly resumed or forfeited for any 
failure to comply with the condition, even in the construction of the 
last mile. And thia construction of the section is in harmony with 
the gênerai purpose of the aet and the poliey of congress in making 
the grant. 

In the leading case of Schulenberg v. Harriman, supra, the act mak- 
ing the grant did not, it is true, déclare that the same should become 
"nuil and void" on a failure to comply with the condition and com- 
plète the road; but it did provide what, in my judgment, is but the 
légal équivalent, in this respect, of section 8 of the aet of 1866, 
namely: "If said road is not completed within ten years, no further 
sales shall be made, and the lands unsold shall revert to the United 
States;" and so thereafter the act would «©ase to bave any force or 
«ffect, and practically would be "null." 

Nor did the failure to complète the road by July 1, 1880, in any 
view of the matter, cause the act of 1866 to become "null" as to the 
right of way. The grant of the right of way is a separate and dis- 
tinct matter from that of the lands to aid in the construction of the 
road. The reversion or forfeiture provided for in section 8 of the act 
of 1866 does not include the right of way, but is limited to the 
"lands" remaining unpatented or unearned at the time of the fail- 
ure. The grant of the right of way is without condition, except that 
which the law tacitly annexes to ail such easements, — the liability to 
be lost or forfeited for non-user, ascertained and determined in a 
judicial proceeding instituted by the government for that purpose. 
But it is also a pret<ent absolute grant, and takes efîect, when the 
line of the road is located, from the date of the act, as against any 
intervening claim or settlement whatever- Whoever settled on or 
appropriated for any purpose, under any law of the United States, 
any portion of the public laifds on the possible line of this road, after 
July 25, 1866, did so subject to this grant of the right of way to this 
défendant. 

It appears from the défense that the plaintif never was the owner 
of the land in question, but that it bas been occupied or appropriated 
by him, and those under whom he claims, since May, 1879, under 
the act of July 26, 1866 (14 St. 253,) entitled "An act granting the 
right of way to ditch and canal owners over the public lands and for 
other purposes." But this occupation commenced long after the 
passage of the act granting the right of way over this land to the de- 
fendant, and is subordinate thereto; and this is so without référence 
to the fact that the act, under which the ditch was dug, is one day 
îater in time than the other; for no one can claim any right, under 
that act, to any particular place or pièce of ground prier to his occu- 
pation or appropriation of the same thereunder. 
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The eonclasioD hère reached, in regard to the natare and effect of 
the grant of the right of way to the défendant, is fuUy sustained by 
the suprême court in Railway Co. v. Alling, 99 U. S. 474, and Bail- 
way Co. V. Baldwin, 103 U. S. 428. In the latter of thèse cases Mr. 
Justice FiELD suggests the reasons why grants of land in aid of the 
construction of railways hâve generally been made subject to the right 
of appropriation by individu als under the pre-emption and other like 
laws of the United States between the date of the act making the 
grant and the fixing of the limits and opération of the grant by the 
definite location of the Une of the road ; while those of the mère right 
of way hâve been made absolute, and to take effect from the passage 
of the act, as against any location, claim, or settlement made after 
the date of the grant and before the deûnite location of such right. 
He says : 

"The grant of the right of way • * * contains no réservations or ex- 
ceptions. It is a présent absolute grant, subject to no conditions except 
those necessarily implied, such as that the road shall be constructed and used 
for the purposes designed. Nor is there anything in the policy of the govern- 
ment with respect to the public lands which would call for any qualification 
of the terms. ïhose lands would not be the less valuable for settlement by 
a road running through them. On the oontrary, their value would be greatly 
enhaneed thereby. The right of way for the whole distance of the proposed 
route was a very important part of the aid given. If the company eould be 
compelled to purchase its way over any section that might be oceupied in ad- 
vanee of its location, very serious obstacles would be often imposed to the 
progress of the road. Tor any loss of lands by settlement or réservation, 
other lands are given, but for the loss of the right of way by thèse means, 
10 compensation is provided, nor could any be given by the substitution of 
another route. " 

In the construction of this ditch on the possible Une of the defend- 
ant's right of way from Portland to the southern boundary of the 
state, the parties engaged therein took the risk that such Une might 
be located on, along, or across the same, in which case their right, 
under the ditch and canal act of 1862, must so far yield to the prior 
and better right of the défendant under the railway act of the same 
year, Doran v. Central Pae. Ry. Co., 24 Cal. 259. In this case the 
court say : 

"The grant by congress of the right of way over any portion of the public 
land to which the United States hâve title, and to which private rights hâve 
not been attached, under the laws of congress, vests in the grantee the fuU 
and complète right of entry for the purpose of enjoying tlie right granted, 
and no person claiming in his own right any interest in the lands can prevent 
the grantee from entering in pursuance of his grant, or can reco ver damages 
that may necessarily be occasioned by such eptry." 

But the plaintiff contends that the défendant is estopped, by the 
acceptance of the deed of September 3, 1883, from asserting its prior 
title to the promises under the act of 1866 granting it the right of way 
over the same. It is a well-established rule of law that, ordinarily, 
a vendee is under no obligation to support his vendor's title, and 
therefore he is not estopped to deny the same except in a fôw cases 
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where his conduct in bo doing would be répugnant to his acoeptance 
of the grantor's deed, or a claim made under it. Socitty, etc., v. 
Pawlet, 4 Pet. 506; Blight v. Rochester, 7 Wheat. 547; Croxali V. 
Shererd, 5 Wall. 287; Merryman y.Bourne, 9 Wall. 600; Sparrow v. 
Kingman, 1 N, Y. 242; Coakley v. Perry, 3 Ohio St. 344; Stark v. 
Starr, 1 Sawy. 24; Bigelow, Estop. 294. 

This is a peculiar case, and my attention has not been called to 
one tbat is its exact parallel. Àt tbe date of bis deed, tbe plaintiff'a 
ditch was constructed along and across the premises, but the légal 
rigbt to the use and possession thereof, for tbe purpose of its incor- 
poration, was in tbe défendant. From tbe date of the definite loca- 
tion of the line of tbe defendant's road, tbe plaintifE bad no rigbt or 
easement to or in the land within tbe defendant's right of way, and 
was, to ail intents and purposes, a naked trespasser thereon. He 
tberefore bad notbing to sell or convey to the défendant. His pos- 
session, if any, was merely constructive. Under thèse circumstances, 
tbe parties apparently supposing tbat tbe plaintiff bad acquired some 
rigbt to flow tbe water over the premises, the défendant purchased 
the privilège of constructing and operating its road across and along 
the ditch for $250, and on the further condition tbat it would not 
thereby obstruct or impair tbe same. But tbis condition or covenant 
being incident to and dépendent on tbe conveyance of some right in 
the premises to the défendant, if tbe latter is at liberty to show tbat 
nothing passed by sucb conveyance, the condition or covenant is lef»' 
without considération or support and falls to the ground. But if 
there is any good reason in law or justice, notwitbstanding the want 
of title in the plaintiff, that the défendant sbould keep tbis condition 
or covenant, it will be estopped to show a want of consideratiou from 
tbe plaintifE. But tbe plaintiff bas really parted with notbing, nor 
bas the défendant obtained anytbing from bim, althougb it bas paid 
the plaintiff $250. The ditch was dug on what turned out to be the 
defendant's right-of-way land, and the plaintiff, in consenting to al- 
low it to construct and operate its road thereon, surrendered nothing 
to wbicb it had any légal rigbt. Tbe conveyance was altogether an 
idle and superfluous act, and whatever rûisapprehension of tbe parties, 
as to their rights in the premises, may bave induced it, in légal effect 
it is a mère nullity. 

The case of Holden v. Andrews, 38 Cal. 119, is somewbat analogous. 
Holden, being in possession of a tract of tbe public land, sold or 
abandoned tbe same to Andrews for a specified sum, to be paid iû 
the future. Andrews failed to pay, and Holden brought an action to 
recover the possession of the land, in which he had judgment. Op 
the trial tbe défendant offered to prove that since the sale be bad ac- 
quired tbe title from the United States under the bomestead law, 
which wàs not allowed, on tbe groun'd tbat he was estopped from 
setting up the after-acquired title from the United States without first 
surrendering tbe possession obtained by bis purchase from the plftin- 
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tiff. On appeal the judgment waa reversed aud a new trial ordered. 
The opinion of the court was delivered by Mr. Justice Sa.wybr, who 
said: "We think this is not a case that falls within the raie. The 
plaintiff did not prétend to hâve any other title thau bj naked pos- 
session." 

In Goakley v. Perry, supra, the court says : 

"The décisions in this country, in which the grantee and those claiming 
under hini were held to be estopped to deny the title of the grantor, were 
cases in which the grantee received and held possession under the eonveyance, 
and relied upon it as his source of title, and not where the grantee held the 
title under a prior and independent eonveyance." 

Hère the défendant derived nothing from the plaintiff, and does 
not rely on his eonveyance as a source of title, but does rely on a title 
derived from the United States prior to such eonveyance. On the 
whole, my judgment is that this case is not an exception to the rule 
which allows a vendee to deny his grantor's title, and from the facts 
Btated in this défense it clearly appears that the défendant took noth- 
ing by the eonveyance from the plaintiff, and is therefore not bound 
to keep the condition or covenant therein concerning the plaintiff 's 
ditch. 

The demurrer muât be overruled ; and it is ao ordered. 



Tbescott V. City of Wateeloo.* 
{Circuit Court, if, U. lowa, E. D. November Term, 1885.) 

Municipal Corporation — Imprisonment under Void Obdinancb — Actioit fok 
Falsb Imprisonment. 

A party who has been arrested for violation of an unconstitutional munic- 
ipal ordinance, requiring a license fee to be paid by non-resident peddlers, 
and, on conviction, bas served eut his fine in prison, cannot maintain an ac- 
tion against the municipal corporation for false imprisonment. 

At Law. Demurrer to pétition. 

Blum à Blum, for plaintiff. 

C. W. Mullan, for défendant. 

Shieas, J. The questions submitted to the court are presented by 
a demurrer to the pétition. The plaintiff avers that for the pasttwo 
years he has been a citizen of the state of Illinois; that the défend- 
ant is a municipal corporation, created under the laws of the state oi 
lowa; that it has législative authority to license and regulate can. 
vassers and peddlers; and that, in pursuance thereof, in February, 
1884, it adopted an ordinance as foUows : 

"PEDDLEES AND HAWKEE3. 

"Proprietors of dollar stores and gift enterprises, and ail persons transientlj 
remaining in the city, selling, or oflering for sale, in anymanner, any goods. 

'Eeported by Eobertson Howard, Esq., of the St. Paul bar. 
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wares, or merchandise at retail, either in any teraporary place o£ business, or 
traveling about the city, shall pay such sum as the mayor shall détermine in 
each particular case." 

— That said ordinance is unconstitutional and void; that in February» 
1884, the plaintilï, while engaged in peddling spectacles from door to 
door in said city of Waterloo, without having a license therefor, was, 
by order of the mayor of said city, arrested for so doing, fined, and 
imprisoned for non-payment of such fine, causing damage to plaintif, 
for which judgment is sought in this action. ïo this pétition a dé- 
marrer is interposed, on the ground that the facts alleged do not show 
a cause of action against the city. 

In the cases of MarshalUown v. Blum, 58 lowa, 184, S. C. 12 N. 
W. Eep. 266, and Town of Pacific Junction v, Dyer, 64 lowa, 38, S. 
C. 19 N. W. Eep. 862, the suprême court of lowa held that ordinances 
discriminating in favor of the résidents of the city or town, against 
résidents of other states, or against résidents of other sections of 
lowa, were void. 

Not questioning that the ordinance adopted by the city of Water- 
loo cornes witbin the ruling thus made, and is therefore void, eounsel 
hâve discussed the question whether the city can be held liable for 
damages to the plaintiff under the state of facts alleged in the péti- 
tion. It will be borne in mind that the plaintiff could, by proper 
action on bis part, bave defeated the assessment of a fine against him 
for selling without a license. If the décision in the police court was 
adverse to him in this particular, he could, by appeal, bave carried 
the case to a higher court, and thereby bave caused the reversai of 
the judgment assessing a fine against him. Had he paid the fine un- 
der protest, he might bave reeovered the same in a proper action. 
He did not pursue either of thèse courses. Having undertaken to 
peddle goods without a license, and having been arrested for a viola- 
tion of the ordinance, he suffered a fine to be entered against him, 
and, rather thau appeal or pay the fine in money, he discharged the 
fine by suffering imprisonment under the provisions of the state stat- 
ute. He now seeks to recover damages against the city on the ground 
that the ordinance is void because it discriminâtes in favor of the 
résidents of the city. 

The suprême court of lowa, in repeated décisions, affirms, as the 
law of the state, the gênerai rule that the police régulations of a city 
are not made and enforced in the interestsof the city in its corporate 
capacity, but in the interest of the public, and that consequently the 
city is not liable for the acts of its olficers in enforcing such régula- 
tions. Ogg V. Lansing, 35 lowa, 495; Galwell v. City of Boone, 51 
lowa, 687; S. C. 2 N. W. Eep. 614. The régulation and control of 
peddlers, hawkers, proprietors of dollar stores, gift enterprises, and 
the like, as provided for in the ordinance passed by the city of Wa- 
terloo, is a police régulation, within the meaning of the rule laid down 
in the cases cited. 

v.26F.no.8— 38 
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Again, the action of the city in adopting the ordinanoe in question 
was, upon its part, a législative act, and the exercise of a right of 
sovereignty primarily belonging to the state, but by the state dele- 
gated to the city. JPor errors of judgment in the exercise of such 
powers the cities are not liable in their corporate capacity. Fowle v. 
Alexandria, 3 Pet. 398; Duke v. City of Rome, 20 Ga. 635; Ogg V. 
Lansing, 35 lowa, 495. 

The demurrer to the pétition is therefore sastaiued. 



WiLET for Use, etc., v. Bobotjgh of Towanda. 
{Oireuit Court, W. D. Pennsyhania. February 17, 1880.) 

CONTRACT IN BeHALF OF PkOFOSED CORPORATION— PbELIMIIÎAHT AoRBBMBNT 

— Subséquent Adoption qv Contract. 

The défendant and W. (who professedly acted in behalf of a corporation to 
be organized) executed an agreement under seal, providing for the érection, 
by the proposed corporation, of water-works; the défendant covenanting to 
pay to such corporation for the use of water a certain sum of money yearly, 
and it was stipulated that the agreement should inure to the exclusive beneiit 
of the proposed corporation, and should be adopted and executed by it within 
SO days from the date of its letters patent, or else the agreement should be 
void. The contemplated corporation having been created, within the pre- 
Bcribed time adopted the agreement. and formally executed the same under its 
corporate seal. In an action for subséquent breaches of the defendant's said 
covenant, brought by W. for the use of the corporation, held, that the agree- 
ment between the défendant and W. was preliminary, and was superseded by 
the completed contract between the défendant and the corporation, which 
ensued upon the adoption and exécution of the agreement by the latter, and 
that the right of action was in the corporation and not in W. 

At Law. Action of covenant. 

John F. Sanderson and John N. Califf, for the demurrer. 

W. B. Rodgers and John S. McCleave, contra. 

AoHESON, J. It is quite trùe that where the citizenship of the 
plaintiff gives jurisdiction, and the légal right to sue is in him, the 
court will not inquire into the citizenship of the party beneûcially in- 
terested in the claim. The question presented, then, is whether Solon 
L. Wiley is invested with such légal right. To détermine this, re- 
sort must be had to the written agreement declared on; and, as the 
scope thereof is indicated by the opening paragraph, it may be well 
to quote it at length : 

"This agreement made this twenty-eighth day of October, A. D. 1879, be- 
tween the borough of Towanda, in theconntyof Bradford, and state of Penn- 
sylvania, party of the ârst part, in pursuance of a resolution adopted by the 
town counoil of said borough on the twentieth day of October, A. D. 1879, 
and Solon L. Wiley, for and on behalf of the corporation to be organized in 
pursuance of the act of assembly of Pennsylvania approved the twenty-ninth 
day of April, 1874, and its suppléments, for the supply of water to the pub- 
lic, party of the second part; and this contract shall only inure to the beneflt 
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of such proposed corporation, and shall be adopted by resolution of the proper 
offlcers of the aaid proposed corporation, and be diily executed on its part 
witiiin thirty days f rom tlie date of its letters patent, or else tliis agreement 
shall be void. " 

Hère foUows the defendant's covenant (for the breach of which this 
suit is brought) to "pat^ to said proposed corporation," for the use of 
water to be furnished from 50 fire-hydrants, etc., the yearly sum of 
$2,500, etc. The agreement then proceeds in the language following : 

"And the said party of the second part hereby covenants and agrées, on 
its part, that it will erect and maintain a good andsufflcient System of water- 
works for said borough for protection agaiust flre, and for domestic and other 
purposes," etc. 

In setting forth in détail the varions things to be done by the party 
of the second part, the word "they" is sometimes empioyed, but man- 
ifestly the proposed corporation is meant, and Wiley does not bind 
himself personally to do or observe anything. Besides being executed 
by the défendant, the agreement was signed and sealed by Wiley. 
The plaintiff's déclaration, however, recites that "the said Tow^anda 
"Water-works Company did also, by resolution of its board of direct- 
ors, and by its proper officers, adopt the said indenture, and did duly 
exécute the same on its part within thirty days from the date of its 
letters patent," and, upon an inspection of the agreement itself, the 
formai exécution thereof by the Towanda Water-works — by the signa- 
tures of its proper ofBcers, and the affixing thereto of its corporate 
seal — appears as of December 6, 1879. 

Such being the admitted facts, how can the présent action be main- 
tained? It may be conceded, indeed, that where a covenant is en- 
tered into between two parties for the benefit of a third, the action 
thereon must be brought in the name of the party to whom it is made, 
and not by him for whose benefit it is made, Strohecker v. Graiit, 
16 Serg. & R. 237. No doubt the gênerai rule is that one not a party 
to a deed inter partes cannot sue upon any contract contained in it. 
De Bolle v. Pennsylvania Ins. Go., 4 Whart, 68; Dicey, Parties, 118. 
But is not the corporation, the Towanda Water-works, a party to the 
instrument in suit ? Has it not adopted the agreement, and set its 
corporate seal thereto, and this in pursuance of one of its express pro- 
visions? Now, a party who adopts a contract made in hîs behalf, 
by the ratification is bound by it the same as if he were an original 
party. Whart. Ag. § 73. Obviously, the intention of the parties to 
the original agreement hère was that, touching the whole subject-mat- 
ter thereof, the ultimate contract should be between the borough of 
Towanda on the one side, and on the other side a corporation created 
with authority to erect the contemplated water-works, Nothing can 
be plainer. Wiley assumed no personal obligation whatsoever, and 
he was expressly excluded from any individual benefit. Moreover, it 
was a fundamental condition of the agreement that if the proposed 
corporation, within thirty days from the date of its letters patent, did 
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not adopt and duly exécute the contraet, the agreement should be 
void. The true view of the case, then, it seems to me, is this : that 
the agreement between the borough of Towanda and Wiley was pre- 
liminary, and was superseded by the completed contraet which en- 
sued upon the adoption aud exécution of the said agreement by the 
ïowanda Water-worka Company. Thereby direct and complète con- 
traet relations sprang up between the two corporations. The pur- 
pose of Wiley's intervention had thus been fulfilled, and the prelimi- 
nary agreement (at least in so far as he is coneerned) is functus of- 
ficio. Cheshrough v. New York é E. R. Go., 13 How. Pr. 559. 

It will be perceived that the defendant's co venant is not to pay to 
Wiley, but directly to the corporation; and hence the suggestion that 
the interest of the corporation is équitable, the légal right being in 
Wiley, is without force. It may be well to add that the breaehes of 
covenant complained of occurred after the corporation had executed 
the agreement. It is not pretended that there was any prior breach, 
norindeed could there hâve been. 

I am of opinion that the sole right of action is in the Towanda 
Water- Works ; but, even if Wiley's relation as a party to the instru- 
ment in suit would require the use of his name as a plaintifif, still the 
joinder of the corporation, which is also a party to the indenture, and 
the real party in interest, as co-plaintifif, would surely be necessary. 
Dicey, Parties, 119. 

The demurrer must be sustained. 



Richelieu & O. Nav. Co. v. Boston Marine Ins. Co. 
{Circuit Court, E. D. Miehîgan. January 13, 1886.) 

Marinb Insurance— Action on Polict— Protbst as Evidence. 

In an action upon a pollcy of marine insurance, the protest, a copy of which 
was served with the proofs of loss, as the basia of the plaintifE's clâim for the 
sum insured, was held admissible on behalf of the défendant. 
Samb — Pbotest not Attachbd to Phoofs of Loss. 

The-fact that such protest is not actually attached to the proofs of loss is 
immaterial, if it is referred to and described therein so that it may be identi- 
fled. 
Samb— Statement Madb by Mastkb to Notart. 

Statements of the master made at the time the notary was reducing the pro- 
test to writing, explanatory of certain words used therein, are admissible as 
part of the res geatœ. 
Samb — Vbssel Bound by What Law op Navigation. 

A Canadian steamer, navigating Canadian waters, between two Canadian 
ports, is bound to comply with the statute of Canada with respect to the nav- 
igation of her waters; and an American insurance company, carrying a policy 
upon such steamer, must be held to hâve contemplated its requirements. 
Samb— NBaLiGENCE not Amounting to Basratky. 

In the absence of an express stipulation in the policy, the underwriter is 
liable for losses resulting from négligence not amouating to barratry. 
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6. Same— ViOLATiox DP Statutort Obligation. 

The violation of a statutory obligation, or a proved neglect to conform to 
the requirements of good seamanship, followed immediately by a diaaster, 
raises the presumption that such neglect caused or contributed to it. This 
rule applies as well to actions upoa policies of Insurance as to actions for nég- 
ligence. 

7. Samb — Dbpeotite Compass — Unlawpol Spbbd in Fog. 

A steamer provided with a defective compass, while running, in violation 
of law, at full speed in a fog, stranded upon a well-known reef . ffeM. that 
the violation of law and the unseaworthiness of the steamer raised the pre- 
sumption that the strauding was the conséquence of négligence and unsea- 
worthiness, and were the proximate causes thereof . 

8. SamB— KîTOWLBDGE OP UNDERWRITEB. 

A steamer equipped with a defective compass is unseaworthy, and, go far 
as such lunseaworthiness is a défense to the underwriter, it is immaterial 
whether it is known to the owner or not. 

On Motion for New Trial. 

This was an action upon a policy of insurance, whereby the défend- 
ant insured the steamer Spartan in the sum of 1 10,000 against ail 
losses oecasioned by périls of the sea, "excepting ail périls, losses, 
misfortunes, or expenses conséquent upon and arising from or caused 
by the following or other legally excluded causes, viz. : Damages 
that may be done by the vessel hereby insured to any other ves- 
sel or property; incompetency of the master or insufficiency of the 
crew, or want of ordinary care and skill in navigating said vessel, 
and in loading, stowing, and securing the cargo of said vessel ; rot- 
tenness, inhérent defects, overloading, and ail other unseaworthiness; 
theft, barratry, or robbery." At the time of the loss, the Spartan 
was in the service of the Owen Sound Steam-ship Company, which 
had chartered her from the plaintiff in this case. The loss occurred 
June 19, 1883,, while the steamer was bound upon her trip from Sil» 
ver islet, upon the north shore of Lake Superior, to Owen sound, 
Ontario. When she left her port of departure, the weather was fair, 
and the steamer took a direct course for Whitefish point by way of 
Passage island, Midway between Silver islet and Passage island a 
dense fog arose, which continued more or less thick until the time of 
the stranding. She passed Passage island in safety, and about 8 
o'clock in the evening of the IBth was put upon a course which should 
hâve carried her about seventeen miles south of Caribou island. 
Her navigation was left in charge of the second mate, Mr. Harbottle, 
who remained on wateh until about half-past 1 o'clock in the morn- 
ing of June 19th. Capt. McGregor, the master, had retired to his 
berth about 8 o'clock in the evening, after committing the charge of 
the vessel to Mr. Harbottle, and giving that officer the following 
written instructions for the navigation of the steamer: "If it con- 
tinues thick at 10 o'clock p. m., keep her S. E. by E. until 3 a. m. ; 
then keep her S. E. by E. ^ B. small, etc. If it clears, continue on 
your course S. E. by E. ^ E." The fog continued dense during the 
second mate's watch, and the steamer, under the instructions given, 
was run at full speed on the prescribed course, which was a quarter 
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of a point more soutberly than usual. About half-past 1 o'elock the 
first mate, Mr. Waggoner, came on watch, and relieved Harbottle, 
the second mate. ïhe vessel was then running at full speed. The 
weather was thick, and the fog dense, and so continued ail night. 
She continued to run, at the rate of about 13 miles an hour, in a fog 
so dense that "you could not see anything, — you could not see the 
iength of the boat," — as Waggoner stated it, until about 2:20 a. m., 
Bomewhat less than an hour after the change of watch, when she 
stranded on Caribou island, and brought up about 400 feet from the 
shore. The weather was still so thick that the land could not be 
seen. There was no lookout maintained on the steamer, and on 
soandings taken, and the testimony indioated that "if the vessel had 
been running at half speed she might hâve been backed off." The 
défenses were that the losses were occasioned (1) by the want of or- 
dinary cars in the navigation of the vessel ; (2) by her unseawortbi- 
ness in running with a détective compass. The jury returned a ver- 
dict for the défendant. The plaintiS moved for a uew trial upon the 
grounds stated in the opinion of the court. 

F. H. Canfield, for plaintiff. 

H. H. Swan, for défendant. 

Brown, J. It is insisted that the court erred — 

1. la admitting the protest made by the master and crew after the 
Spartan had been gotten off and taken to Windsor. The protest was 
admitted under the foilowing ciroumstances : Plaintiff put in évi- 
dence the proofs of loss served upon the défendant. Thèse proofs re- 
cited that " the said vessel, in the prosecution of a voyage, ran ashore 
on the north-east shore of Caribou island, and became a wreck and 
total loss, and was duly abandoned by her owners to the insurers, 
as will appear by certified copies of the protest of her master and 
marinera heretofore served on you hère with." We think it clear that 
in an action on a policy of insurance the protest is not admissible on 
behalf of the plaintiff. It is true there are several American cases 
which hold otherwise, but the weight of authority is decidedly the 
other way, The protest stands in the same position as any other déc- 
laration made in the interest of the party offering it. It is not so 
clear, however, that it may not be put in évidence by the defei^dant, 
though the better considered cases hold that it stands in the light of 
an ordinary admission made by an agent, which is not compétent as 
against the principal unless it be part of the res gesta. But where 
the protest is served with the proofs of loss, and made, in part, the 
basis of plaintiff's claim against the company, we think he should be 
held as so far making the statements his own that it should be ad- 
mitted against him. It is true, a contrary ruling was made by the 
king's bench in Sénat v. Porter, 7 Term K. 158; but, notwitkstand- 
ing the positive opinion of Lord Kenyon and his associâtes, the pro- 
priety of this décision may well be questioned. Indeed, we find iÇ 
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difficultto reconcile it with Insurance Co. v. Newton, 22 Wall. 33, iu 
which the proofs of loss consisted of affidavits giving the time, place, 
and circumstances of the insured's death, and the record of the find- 
ing of the jury upon the coroner's inquest. Thèse were held admis- 
sible on behalf of the défendant. Whilo the affidavits showed the 
fact of death, they also showed that the deceased committed suicide. 
It was held that, as they were intended for the action of the company, 
the iatter bad a right to rely upon their truth, and that, unless cor- 
rected for mistake, the insured was bound by them. " Good faith 
and fair dsaling required that the plaintifif should be held to repré- 
sentations deliberately made, until it was shown that they were made 
under misapprehension of the facts, or in ignorance of material mat- 
ters subsequently ascertained." 

The fact that the protest was not attached to the proofs of loss is 
immaterial, for a paper referred to and deseribed in a written instru- 
ment, so that it may be identified, is thereby made a part of the in- 
strument the same as if it were incorporated with it. In re Com'rs 
Washington Park, 62 N. Y. 131 ; Tonnele v. Hall, 4 N. Y. 140. 

The case of Sénat v. Porter was followed by the same judge in 
Christian v. Coombe, 2 Esp. 490, and is usually cited by the elemen- 
tary writers upon marine Insurance as settling the law upon that sub- 
ject. But the tendency of tLe American and some of the more récent 
Bnglish cases is to bold that, wherever a party bas offered or made 
use of the statements of a third person in any légal proceeding as the 
basis of a claim against another, it may be used as an admission 
against him; thus, in Brickdl v. Hulae, 7 Adol. & E. 454, affidavits 
of third persons, used by a party on motion before a judge, were held 
to be admissible in évidence in a subséquent action against the party 
80 using them. The case of Atkins v. Elwell, 45 N. Y. 753, was an 
action brought to recover damages sustained by the plaintiffs by the 
fraud of the défendant on the sale of a ship to them. After the pur- 
chase, the ship was sent by the plaintiffs to San Francisco; but, en- 
çountering bad weather, she put into Rio Janeiro in distress, where a 
protest was made by the master before the consul. The défendant 
expressly denied making any représentations as to her soundness, and 
offered in évidence the protest, as showing the statements of the 
master as to the soundness and condition of the ship at the time of 
the disaster. The court held it to be admissible. "It was a solemn 
instrument," said the court, "made by their agent, for their beneût, 
in the course of bis duty. It was used by them in a matter of im- 
portance to them and others. It was used by them upon a question 
which was at issue in the action then upon trial, viz., the condition 
of a vessel at a time at which they in this action allège that she was 
unsound. How much weight should be given to it ia not the point 
hère. Whatever weight it had, the défendants were entitled to, as 
its statements, adopted by the plaintiffs, and used by them for their 
beneût in one instance, could not be repudiated by them in another." 
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See, also, 1 Phil. Ev. 449 ; Pafapsco Ins. Co. v. Southgate, 5 Pet. 622. 
In Marine Ins. Co. v. Stras, 1 Munf. 408; Patterson v. Insurance Co., 
3 Har. & J. 71; and Doherty v. Farris, 2 Yerg. 73, — the protest waa 
offered by the plaintifif, and of course was ruled out. 

In the view we hâve taken of this question, the fact that the master 
was not the servant of the plaintiff, but of the Owen Sound Steam- 
ship Company, becomea immaterial, since the plaintiiï, by making the 
protest a part of the proofs of loss, bas adopted and made it its own. 
It is not admitted at ail upon the principle of agency. 

2. The fact that the words "fogs and defective compass" are not 
contained in the written part of the protest setting forth the facts of 
the disaster, but are interlined in the printed part, does not affect the 
admissibility of the protest ; but we think it meets the objection made 
to tue statements of the master at the time the protest was made. 
The witness Waggoner, in answer to the question whether, at the 
time the protest was made, the attention of the master was called to 
the fact that the compass was defective, was permitted to answer that 
the master said that the compass was "a little out," and that he laid 
the disaster solely to the compass. This testimony was objected to 
upon the same ground as the protest, viz., that it was the admission of 
an agent after the event, and not a part of the res gestce; and that it 
was not admissible to contradict the testimony of Capt. McGregor, be- 
cause his attention had not been called to it upon cross-examination. 
But we think it was compétent, in connection with the fact of making 
the protest, to show that the attention of the master was called to the 
subject of the defective compass, and that the words "fogs and defect- 
ive compass" were inserted in the protest with his knowledge. The 
statements were made in giving instructions to the notary with respect 
to the protest, which was in itself an officiai act, and strictly within 
the Une of the master's duty, and hence thèse statements do not fall 
within the ruling in Packet Co. v. Clough, 20 Wall. 628, or Insurance 
Co. V. Mahone, 21 Wall. 152, and the numerous other cases, wherein 
admissions made after the event, and not in connection with the perr 
formance of any officiai act, were excluded. We think the admissi- 
bility of this testimony is rather controlled by the cases of Kirkstall 
Brewery Co. v. Furness Ky. Ce, L. E. 9 Q. B. 468; Railrond Co. v. 
Butman, 22 Kan. 639; Xenia Bank v. Stewart, 114 U. S. 224; S. C. 
5 Sup. et. Eep. 845; Morse v. Connecticut R. Co., 6 Gray, 450; Dow- 
dall V. Pennsylvania R. Ce, 13 Blatchf. 403. In ail thèse cases the 
statements related to a past transaction, but they were made in con- 
nection with an act itself within the scope of the agent's duty, and 
were admitted upon that ground. In this case the admission is no 
broader than the statement of the master upon the stand that he 
could account for the loss in no other way; but it shows that his at- 
tention was directed to that feature of the case at the time the pro- 
test was made, and that it was not inserted by the notary upon his 
own motion. Indeed, he testihed that he had the words inserted 
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himself. Under thèse circumstances, it is difûcult to see how thb 
plaintiff was prejudiced by its admission. If we suppose it to hâve 
been ruled out, the testimony of the master as to the defective condi- 
tion of the compass would still remain, and the gênerai purport of the 
évidence would be the same, even' if the testimony were technically 
incompétent. The plaintifif suffered no injury by its admission, and 
has therefore no légal cause for complaint. Cooper v. Coates, 21 
Wall. 105 ; Allen v. Blunt, 2 Wood & M. 128. 

3. Objection was aiso made to the admission of the Canadian stat- 
ate requiring moderate speed in a fog, upon the ground that it was 
intended to apply only to cases of collision, and also because the stat- 
utes of Canada are not enforceable in this court. The objection is 
without force. The act is entitled "An act to make better provision 
respecting the navigation of Canadian waters;" and, while it is in- 
tended primarily to lay down certain régulations for the prévention 
of collisions, the provisions of the act are gênerai, and require the 
observance of the régulations under ail circumstances. We are 
cited to no authority that acts of this description, and they are uni- 
versal in ail maritime countries, are limited in their application. In 
the Case of Kestrel, 4 Asp. 435, the act was treated as obligatory in 
a proceeding to suspend the certificate of the master of a vessel for 
his négligence in permitting her to be stranded. The Spartan was 
a Canadian vessel, and was navigating Canadian waters between two 
Canadian porta, and was bound to comply with the laws of Canada, 
and the insurers must be held to hâve contemplated this requirement 
in issuing the policy. 1 Phil, Ins. Dec. 736; Peters v. Warren Ins. 
Co., 14 Pet. 99, 112. So far, however, as the question of speed is 
concerned, the point is hardly worth discussing, as the Canadian stat- 
ute is the same as our own upon the subject. Indeed, thèse rules of 
navigation are now recognized as gênerai laws of the sea, and con- 
«tituting a kind of international code. The Scotia, 14 Wall. 171. 

4. It is further claimed that the court erred in charging the jury 
that, "as the Spartan was violating the statute laws of Canada in 
running at full speed in a dense fog, plaintiff must show affirmatively 
that neither the speed of the steamer nor the defects of the compass 
could hâve caused or contributed to the stranding of the steamer, and 
that the burden of proving a loss' of this kind is upon the plaintiff. 
There is no presumption that the loss was caused by a péril insured 
against by the défendant." This charge is claimed to hâve been er- 
roneous, because it puts the burden of proof upon the wrong party. 
There is no doubt of the correctness of the gênerai proposition that, 
in the absence of a spécifie stipulation in the policy, the insurer is 
liable for losses resulting from négligence not amounting to barratry. 
1 Pars. Ins. 534, note; Waters v. Merchants' Louisville Ins. Go., 11 
Pet. 213; National Ins. Co. v. Webster, 83 111. 470; Fireman's Ins. 
Co. V. Poioell; 13 B. Mon. 311; Gitizens' Ins. Co. v. Marsh, 41 Pa. 
St. 386 ; Bush v. Royal Exch. Assur. Co., 2 Barn. & Aid. 73; Walker 
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V. Maitland, 5 Barn. & Aid. 171; Bishop v. Pentland, 7 Barn. & C, 
219. 

In the American cases it is broadly held that the underwriters are 
liable for losses occasioned by négligence. In the English cases it is 
discussed in a somewhat misleading manner as a question of remet© 
and proximate cause, as if the insurer would not be liable if the nég- 
ligence were the immédiate cause of the loss; but we find no case 
holding direetly that he would not be so liable. The true distinc- 
tion seems to hâve been between cases of accidentai or négligent 
stranding, and those wherein the stranding was one of the ordinary 
and expected incidents of the voyage. Hearne v. Edmunds, 1 Brod. 
& B. 3H8; Bishop V. Pentland, 7 Barn. & C. 219; Rayner v. God' 
inond, 5 Barn. & Aid. 225. In the latter class the insurers would not 
be liable. 

In this case, however, there is an express exception of ail périls 
and losses occasioned by the want of ordinary care and skill in nav- 
igation, and ail unseaworthiness. In this connection we understand 
it to be thelaw that the violation of a statutory obligation, or a proved 
neglect to conform to the requirements of good seamanship, foUowed 
by a disaster, raises the presumption that such neglect contributed 
to it. This bas been reiterated so many times in collision cases as 
to hâve become elementary. Lownd.Col. 88; The Oenesee Chief,12 
How. 447, 463; The De Soto, 5 ïïow. 465; The Pennsylvania, 19 
Wall. 136; The Fenham, L. E. 3 P. C. 212; The Lion, 1 Spr. 44, 
40; The Northern Indiana, 3 Blatchf. 92, 106; The Léo, 11 Blatchf. 
225; The Voorwarts é Khédive, 5 App. Cas. 894, 900. In Taylor v. 
Harwood, Taney, 437, 444, the chief justice stated, in gênerai terms, 
that "the omission of a known légal duty is such strong évidence of 
négligence and carelessness that, in every case of collision happening 
under such circumstances, I should hold the offending vessel as alto- 
gether at fault, unless clear and indisputable évidence established the 
contrary." We understand this principal to be of gênerai applica- 
tion in ail actions where the question of négligence is involved. Shear. 
& E. Neg. § 484. In Jetter v. New York .d H. B. R., 2 Keyes, 154, 
a charge that a street car proeeeding at a rate forbidden by the city 
ordinances would render the company liable, because in such case 
the accident would be the resuit of their violating the city ordinances, 
was held to be proper, notwithstanding the décision to the contrary 
in Broivn v. Buffalo d; S. L. R. R., 22 N. Y. 191; relied upon by the 
plaintiff hère. See, also, Massoth v. Delaware é H. C. Go., 64 N. 
Y. 524; Langhoffv. Milwaukee R. Go., 19 Wis. 489; Hayes v. Mich- 
igan Cent. R. Go., 111 U. S. 228; S. C. 4 Sup. Ct. Eep. 369. AU 
the authorities are reviewed in an elaborate opinion in Grey's Ex'r 
Y. Mobile Trade Go., 55 Âla. 387, and the case of Brown v. Railroad 
Ce, 22 N. Y. 191, distinctly repudiated. 

The seventh section of the Canadian statute, already referred to, 
provides expressly that, in case of any damage to person or property 
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arising from the non-observance by any vessel or raft of any of the 
rules prescribed in the act, "such damage shall be deemed to bave 
been occasioned by the willful default of the person in charge of such 
raft, or of the deck of such vessel at the time, unless the contrary be 
proven or it be shown to the satisfaction of the court that the circutn- 
stances of the case rendered a departure from the rules necessary." 

It is claimed, however, that this rule, enforced so often in cases of 
collision and in actions for négligence against carriers, should not be 
applied in actions upon policies of insurance, for the reason that the 
carrier is not exempted if his négligence contributes to the loss, not- 
■withstanding the loss itself may be occasioned by a péril of the sea, 
■while the insurer is liable wherever a péril of the sea contributes to 
the loss, though the ship may bave been placed in such péril by the 
négligence of the insured. If this were true as a universal proposi- 
tion, the exception in the policy of périls and losses conséquent upon 
and arising from or caused by want of ordinary care and skill, would 
be of little or no avail, for no matter how gross the négligence or how 
direct the loss conséquent thereon, if a péril of the sea intervened tn 
produce the disaster, the company would be liable. The exception 
is not only of ail "losses and misfortunes," but of ail "périls" caused 
by négligence. ïhe inference frotn this is that the company would 
be exonerated notwithstanding the immédiate loss be by a péril of the 
sea, if such péril arose from négligence or unseaworthiness. It is not 
intended, in this connection, to impugn the authority of the numer- 
ous cases which hold that, where the négligent aot bas ceased to op- 
erate at the moment of the disaster, such disaster shall be referred to 
the péril, rather than to the négligence. Examples of such are Mor- 
rison v. Davis, 20 Pa. St. 171; Denny v. New York Cent. R. Co., 13 
Gray, 481; Daniels v. Ballantine, 23 Ohio St. 532; Railroad Co. v. 
Reeves, 10 Wall. 176; Sauter v. Baymore, 7 Pa. St. 415. But where 
the négligent act continues to be operative up to the very instant of 
the loss, we find it difficult to escape the conclusion that it is a "péril" 
caused by négligence, and by négligence alone, even if the loss itself 
were to be attributed to the péril rather than to négligence. 

The case of Waters v. Merchants' Louisville Ins. Ce, 11 Pet. 213, 
is a leading case upon the question of proximate and remote cause, 
The policy was gênerai, containing no exception of this kind, and the 
court held the company not liable for barratry, though liable for nég- 
ligence, and that a loss by fire, intentionally set by the master and 
the crew, was a loss by barratry. "Such a loss," says Mr. Justice 
Story, "is a péril and loss attributable to the barratry as its proxi- 
mate cause, as it concurs, as the efficient agent, with the élément eo 
instanti when the jury is produced. If the master or the crew should 
barratrously bore holes in the bottom of the vessel, and the latter 
should thereby be filled with water, and sink, the loss would prop- 
erly be deemed a loss by barratry, and not by a péril of the sea or 
rivers, though the flow of the water should eo-operate in producing 
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the sinking." This language appears to be somewhat in confliet 
■with that used by the English courts, with respect to proximate and 
remote cause, in Busk v. Royal Exch. Assur. Co., 2 Barn. & Aid. 73; 
Walker v. Maitland, 5 Barn. & Aid. 171, and Bishop v. Pentland, 7 
Barn. & C. 219. In the subséquent case of Insurance Co. v. Trans- 
portation Co., 12 Wall. 194, 199, it is said that, "when one of several 
successive causes is sufficient to produce the effect, (for example, to 
cause a loss,) the law will never regard an antécédent cause of that 
cause or the causa causans. In such a case, there is no doubt which 
cause is the proximate one, within the meaning of the maxim. But 
when there is no order of succession in time, when there are two 
concurrent causes of loss, the predominating efficient one must be re- 
garded as the proximate when the damage done by each cannot be 
distinguished." 

It is only within a comparatively few years that the clause exempt- 
ing the underwriter from the conséquences of négligences has been 
introduced into marine polioies, and hence cases involving the con- 
structing of this clause are not numerous ; but we take it that wherever, 
under the ordinary form of a policy, the insurer would be exonerated 
from the conséquences of a péril occasioned by barratry, he would, 
under this clause, escape liability if the péril were occasioned by the 
négligence of the master and crew, and that this is a question for the 
jury in each case. Milwaukee Ry. Co. v. Kellogg, 94 U. S. 469. This 
appears to bave been the construction given to a similar provision by 
Mr. Justice Woods in Levi v. New Orléans Ins. Ass'n, 2 Woods, 63, 
which was an action upon a policy to recover a loss resulting from a 
collision occasioned by the négligence of the pilot of the insured ves- 
sel. The fault committed by the vessel was in the non-observance 
of a rule or custom of the river, that ascending beats should run un- 
der the points near the shore, so as to avoid the current, while de- 
Bcending beats foUowed the main channel of the river, so as to take 
advantage of the current. The policy provided that the boats should 
be navigated "free from any loss or damage by barratry, or by the 
négligence of those in charge of the boat, at or before the time of any 
accident or disaster;" and it was held that, as there was négligence 
in the management of the insured vessel at the time of the collision, 
there could be no reeovery. 8ee, also. St. John v. American Mut. Ins. 
Co., 11 N. Y. 519; Lund v. Tyngsboro, U Cush. 563; Butler v. Wild- 
man, 3 Barn & Aid. 398. 

In Thompson v. Hopper, 6 El. & Bl. 937, which was an action upon 
a time policy, it appeared the plaintifï sent the ship to sea in an un- 
seaworthy state, and caused her to anchor in the offing in that state. 
While there, she was oaught in a storm, and driven ashore. There was 
évidence from which the jury might hâve drawn the conclusion that, 
although the unseaworthiness was not the immédiate cause of loss, 
the loss would not hâve occurred if the ship had been seaworthy when 
Bhe went to sea. It was held that the défense was made out if the 
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misconduct of the plaintiff occasioned the loss, though it was net its 
immédiate cause. In delivering the judgment. Lord Campbell ob- 
served : 

"Is it to be said, then, that, to exempt the assurera from liability, the mis- 
conduct of the assured must be the direct and proximate cause of the loss? 
We think that, for this purpose, the misconduct need not be the causa oausans, 
but that the assured cannot recover if their conduet was causa sine qua non. 
In that case they hâve brought the misfortune upon themselves by their own 
misconduct, and they ought not to be indemnifled. The very object of in- 
suranoe is to indemnify against fortuitous losses which may occur to men 
who conduet themselves with honesty and with ordinary prudence. If the 
misconduct is the eflacient cause of loss, the insurers are not liable." 

In lonides v. Universal M. Ins. Go., 14 C. B. (N. S.) 279, a policy 
of insurance on a ship-load of coffee contained the words : "Free of 
capture, seizure and détention, and ail the conséquences thereof, 
and of any attempt thereat, and free from ail conséquences of hos- 
tilities, riots, and commotions." The ship was wrecked on Cape 
Hatteras, where there was a light-house, the light of which, however, 
had been extinguished by the Confédérales. A large portion of the 
cargo might hâve been saved had not the Confederates prevented it. 
It was held that there was a total loss, by périls of the sea, of that 
portion of the cargo which could not hâve been saved, notwithstand- 
ing the hostile extinguishment of the light, but that the loss of that 
part which might bave been saved but for the interférence of the Con- 
federates was a conséquence of hostilities, within the exception of the 
policy, and therefore, as to that portion, the insurers were not liable. 
The case is a very instructive one upon the subject of proximate and 
remote cause, and apparently is in full accord with that of the su- 
prême court in the case of Waters v, Merckants' Louisville Ins. Co., 
11 Pet. 213. 

We see nothing inconsistent with thèse cases in the subséquent 
ones of Dudgeon v. Pembroke, 1 Q. B. Div. 96, S. C. 2 App. Cas. 
284, and West India, etc., Co. v. Home, etc., Ins. Co., 6 Q. B. Div. 
51. Nor are we much impressed with the distinction drawn in 
one or two cases between actions upon bills of lading and upon poli- 
cies of insurance, with respect to the liability of the défendant for 
losses occasioned by a péril of the sea. This distinction seems to be 
repudiated in the case of The Portsmouth, 9 Wall. 684, and even if 
Sound, is without force in the construction of the policy in this case. 
Few of the English cases are of any value, as their policies do not 
seem to contain the proviso exempting the underwriter from périls 
and losses occasioned by négligence and nnseaworthiness. 

We hâve found it impossible to reconcile our views, as to the 
proper construction of this policy, with the opinion of the Illinois 
court of appeals in Greenwich Ins. Co. v. Raab, 11 Bradw. 636, in 
which it was held, under a policy of this description, that the under- 
writer was liable notwithstandiug the loss was produced by the want 
of care in the navigation of the vessel. The cases of the National 
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Ins. Co. T. Wehster, 83 111. 470, and the others cited in support of 
this conclusion, are net controlling, as the policies in none of them 
contained this provision. We thinkthe learned court was misled by 
the language of the early English cases. 

We hâve no criticism to make of Western Ins. Co. v. Cropper, 32 Pa. 
St. 351, and Commonwealth Lis. Co. v. Cropper, 21 Md. 311, as the 
question in each case was as to the extent of the liabilityof the Com- 
pany under what was known as the "steam-boat clause." The opin- 
ions throw no light upon the présent controversy. 

Upon the whole, we hâve corne to the conclusion that there was no 
error in the instruction complained of . If there be any significance 
at ail to the exception of périls and losses caused by négligence or 
unseaworthinesB, they surely ought to suÊ&ce for the exonération of 
the underwriter in a case where a steamer, equipped with a compass 
known to be defective, is driven in a dense fog, with unabated speed, 
and in direct violation of a local statute, upon an island lying but 
eight miles off her usual track. To say that, under such circum- 
stances, tbe négligence or unseaworthiness was not the proximate or 
efficient cause of the péril or loss seems to us a distinction toc subtile 
and refined for the ordinary appréhension. It is difficult to conceive 
of a loss by négligence or unseaworthiness, unconnected with a sea 
péril. But under this policy, if the péril be so produced, the subsé- 
quent loss is within the exception. The question as to the cause of 
the loss was fairly left to the jury, and we see no reason to differ f rom 
their finding. 

5. That the court erred in charging the jury that "if there were any 
defects in the compass, known or unknown, rendering it unsafe or 
unsuitable for use in Lake Superior, and the stranding of the vessel 
was caused by or conséquent upon or arose from such defects in the 
compass, the vessel was not seaworthy for Lake Superior navigation, 
whatever her fitness for navigation elsewhere, and the plaintifif can- 
not recover." It may be assumed that there is no implied warranty 
of seaworthiness in a time policy, and the mare fact that the vessel 
was unseaworthy would not preelude a recovery in case of a loss un- 
connected with the defect ; but the policy contains an express excep- 
tion of liability for losses occasioned by this cause, and whether it 
was known or unknown would be immaterial. The exception amounta 
to a warranty that the loss shall not be caused by unseaworthiness, 
and the ignorance of the owner of the defect in the compass would 
not affect his right to recover. The Olenfruin, 5 Asp. 413 ; Work v. 
Leathers, 97 U. S. 379 ; 1 Pars. Ins. 337, 368. 

This covers ail the points made in the briefs of counsel. The mo- 
tion for a new trial must be denied, and judgment will be eutered 
upon the verdict. 
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United States ». Mitchell. 

{BùMet Cowrt, N. D. JSTew York. February S8, 1886.) 

CoNBui/— Suit on Vice-Consul's Bond foe Monby Paid as Salabt op Consui., 

AND HOT PaID OVEB. 

M., a vice-consul in Japan, being left in charge of the consulate during the 
absence of the consul, drew on the treasury a draft for expenses and salaries, 
Including $362.78 for salary of the consul, and this amount was duly credited, 
but subsequently disallowed. The consul received his salary from the gov- 
ernment and resigned. The amount paid to M. was never, so far as appeared, 
paid over to the consul, and the government brought suit on M.'s bond, to 
recover the amount. Éeld, that it was entitled to recover. 

The défendant Tyas from July 1, 1871, to October 1, 1874, vice- 
consul at Kanagawa, Japan. This action is upon a bond, signed by 
him as principal ; one of its conditions being that he should account 
for and pay over ail moneys received by him in his officiai capacity. 
On the twenty-second of October, 1873, Charles 0. Shepard, the con- 
sul, returned to this country, on leave, giving instructions to the de- 
fendant to take charge of his affairs during his absence. On the 
twenty-seventh of November foUowing, Shepard resigned. It was the 
cnstom at the consulate, when the feea received were insufficient to 
pay salaries and other expenses, to draw upon the secretary of the 
treasury for the balance. On the second of June, 1874, such a draft 
was drawn. An account acoompanied it. Among other itpms were 
the following: 

1874, March 31. To salary of Mr. Shepard, late consul, from Octo- 
ber 1 to 31, 1873, inclusive, $252 72 

To salary of Mr. Shepard, late consul, from November Ist to 27th, 

inclusive, at one-half the salary of the consulate, - - $110 06 

It is to recover this sum, ($362.78,) paid to the défendant while 
acting consul, on account of the salary of the late consul, Shepard, 
that this action is brought. The account was examined by the fifth 
auditor, and in August, 1874, the item was apparently allowed as 
properly paid to and received by the défendant. The mistake was 
soon after oorrected, and in September, 1874, the following entry ap- 
pears in the treasury accounts: "Salary of G. 0. Shepard, adjusted 
with the late consul, erroneously charged by vice-consul, $362.78." 
In June, 1874, the same sum appears in Shepard's account as cred- 
ited him by the fifth auditor. The défendant swore, in substance, 
that no demand was made upon him till the commencement of this 
suit, in February, 1885. In the letter of the acting comptroller of 
December 11, 1884, he refers to the fact that the défendant and his 
sureties "bave ignored the repeated requests of this office for pay- 
ment of the balance due to the United States," 

Martin I. Townsend, U. S. Atty., for plaintiff, 

H. J. Swift, for défendant. 

CoxE, J. The facts are substantially undisputed. In June, 1874, 
the défendant received from the plaintiff $362.78. This money did 
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not belong to the défendant. Upon no possible tlieory hacl he a right 
to retain tt as his own. Shepherd resigned in November, 1873. 
Assuming that the défendant could lawfully draw, six months there- 
after, for Shepard's salary, or retain tlie amount from the fées re- 
ceived at the consulate, it is entirely clear that he could oniy do this for 
the purpose of paying the amount to Shepard. If he paid Shepard it 
■would probably afford a sufficient answer to the présent claim upon 
bim. But the payment to Shepard was a défense to be pleaded and 
proved. Upon this record there is no word of évidence that the de- 
fendant bas ever parted with the money. For aught that appears he 
may bave it at the présent time. It is argued on bis behalf that the 
presumption is that he paid it to Shepard. Is this so? When 
the draft was drawn in June, 1874, Shepard was not consul and not 
at the consulate. During the same month, June, 1874, the auditor 
seems to bave allowed the amount to Shepard in his acoount with the 
government. This necessarily occurred before the draft could hâve 
reached this country, and wlien Shepard and the treasury ofScers 
were ignorant of the defendant's action. If inferences are to be in- 
dulged in, is it probable that Shepard, baving received crédit for his 
salary at the treasury, would again reeeive it from the défendant? 
When defendant's draft reached this country, the United States owed 
Shepard nothing, and never owed him anything thereafter. Shepard 
could not bave taken the money from the défendant without knowing 
that he had no right to reeeive it. The presumption would certainly, 
in the absence of proof, be against such a questionable transaction. 

Permission was given to the défendant, at the trial, to amend his 
answer, and prove payment to Shepard, but he did not avail himself 
of this opportunity. The case, as it appears upon the proof now be- 
fore the court, is a simple one. A., residing in New York, owes B., 
residing in Buffalo, $100. A. sends the money to C, also residing 
in Buffalo, and reçoives a receipt acknowledging that he (C.) bas re- 
ceived |100 to hand to B. In the mean time B. goes to New York, 
and receives payment directly from A. Ts there any reason why 0. 
should not return the money ? There is no presumption that he bas 
paid the money to B. If he bas done so in good faith, he should 
prove it. So, in tbis case, the défendant received $362.78 from the 
plaintiff to pay to Shepard. Before he could, in the ordinary course 
of business, bave paid Shepard, the latter received the amount from 
the plaintiiï. If the défendant legally disposed of the sum so re- 
ceived, he should bave proved it. Having failed to do so, no reason 
is seen why he should not now pay it back. 

The length of time in bringing this action would be fatal in a case 
between individuals, but not so where the United States is the party 
plaintiff. 

The plaintiff is entitled to the judgment demanded in the com- 
plaint. 
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WoLFF and others v. Spalding, Collector, etc. 
{Circuit Court, N. D. lUinois. December Term, 1885.) 

CusTOMS DuTiES— Castings op Iron, Pabt op Ice-Machinb, held to be "castingg 
of iron, not otherwiee provided for, " and dutiable at one and one-fourth cents 
per pound, under the tariff act of March 3, 1883. 

At Law. 

Percy L. Shuman, for plaintiffs. ,^ 

R. S. Tuthill and Ghester M. Dawes, U. S. Attys., for défendant. 

Blodgett, J. Plaintiffs imported certain cast-iron plates pertain- 
ing to and intended for a part of an "ice-machine." They were 
charged with duty at 45 per cent, ad valorem, under clause 216 of 
Heyl's Compilation, as a manufacture of iron not otherwise pro- 
vided for. The plaintiffs claim thèse goods are dutiable, under clause 
157 of Heyl, at one and one-quarter cents per pound, as "castings of 
iron not specially enumerated or provided for." The proof shows 
the plates in question to be heavy cast-iron plates, intended as part 
of an "ice-machine." They were not fitted and ready to be put into 
the machine without further work upon them, and therefore cannot 
be said to be a manufacture of iron; but they fall apparently and 
appropriately, it seems to me, under the description of "castings of 
iron not specially enumerated and provided for," under section 2502, 
as amended by the act of March 3, 1883, Schedule C. Thèse duties 
having been paid under protest, and appeal prosecuted and suit 
brought in apt time, I think the plaintiffs are entitled to recover. 

The issues are found for the plaintiffs. 



Mandel and others v. Spalding, Collector, etc. 

(Circuit Court, N. D. Illinois. December Term, 1885.) 

O08TOMB DuTiBS — SiLK Akbasbnb hdd to be dutiable at 80 per cent, ad valorem, 
as silk thread, under Schedule Jj of tariff act Mardi 3, 1883. 

At Law. 

Percy L. Shuman, for plaintiffs. 

R. S, Tuthill and Ghester M. Dawes, U. S. Attys., for défendant. 

Blodgett, J. The plaintiffs imported a class of goods known ta 
the trade as "arrasene." It was classed by the collector as a manu, 
facture of silk, under the last paragraph of Schedule L, § 2502, ap 
amended by the act of March 3, 1883, and charged at 60 per cent. 
ad valorem. Plaintiff claims it is dutiable, as silk thread, at 30 per 
cent, ad valorem, under paragraph 381 of Heyl's Compilation of th« 
v.26F.no.8— 89 
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Eevenue Law. The goods in question are a manufacture formed of 
two or more strands or threads of silk, with short cross-threads in- 
terlaced or voven so as to make a kind of fringed thread or embroid- 
ery yarn, and the proof shows that the only use of thèse goods is for 
an embroidering thread or yarn. I think, therefore, that while it 
is not produced by spinning in the manner of ordinary thread, and has 
passed through another prodess in order to produce it in the condi- 
tion it now is, at the same time, as its only use is for embroidering 
thread, it should be properly classed as silk thread, and charged with 
30 per cent, ad valorem duty. The issue is therefore fouud for the 
plaintiffs. 



Procter and another ». Spalding, Collector, eto. 

{Circuit Court, JV. D. Minois. December Tenn, 1885.) 

CusTOMS DnTiES — Steel Pickb, etc., A«M to be "track tools, " and dntiable at 
two and one-balf cents per pound, under Scbedule C, tariff act March 3, 1888. 

Ât Law. 

Percy L. Shuman, for plaintiffs. 

R. S. Tuthitt and Cheater M. Dawes, U. S. Attys., for défendant. 

BijOdgbtt, J. The plaintiffs imported a quantity of steel picks, 
spike hammers, or mauls, for driving spikes, and clawed bars. They 
were classed by the collector as a manufacture of metals, under 
clause 216 of Heyl's Compilation, and charged with duty at 45 per 
cent, ad valorem. Plaintiffs claim they should hâve been classed as 
"track tools," and charged with duty at two and a half cents per pound, 
under clause 165 of Heyl's Compilation. The proof shows that the 
goods in question are known to the trade as "track tools," and used 
mainly by the railroad companies in laying and repairing railroad 
tracks, although some of them are used to some extent for mining 
purposes. I conclude, therefore, that under the proof the proper 
commercial désignation of thèse goods is "track tools," and that they 
fall properly within the provisions of clause 165, as contended, and 
should hâve been charged with duty at two and a half cents per 
pound. 

The issue is fouud for the plaintiffs. 



the sïockton ladndhy qase. 6,11, 

The Stockton Latjndry Case. 
In re Tie Lot. 

(CireuU Court, B. Califomia. February 16, 1886.) 

1. CONSTITUTIONAIi LAW — FotfBTBKNTH AMENDMENT— CiTT ÛBDINANCB — DtTB 

Pbocebb of Law— Pritim)gb8 and Immunitibs of Citizbnb op Uiîitbd 
States— Equal Protection of Laws. 

A city ordinance that makes it an offense for any person to carry on a laun- 
dry where clothes are washed for pay, within the habitable portion of the 
city, is unconstitutional. 
3. Habbas Cokpus —Violation dp Usconstitotional City Ordinance — Rbt. 
St. U. s. § 753. 

A party who is beld in custody for tbe violation of a city ordinance that is 
in conflict with the f ourteenth amendment to the United States constitution 
is eutitled to be discharged on habeas corpu». 

On Habeas Corpus. 

R. W. Bennett, for petitioner. 

F, H. Smith, City Atty. of the City of Stockton, and Alfred Clarhe, 
for respondent. 

Sawyer, J. The petitioner is in custody upon a charge of violat- 
ing the provisions of an ordinance of the city of Stockton, wbich reads 
as foUows : 

"Section 1. The establishment of public laundries and public wash-houses, 
where clothes and other articles are cleansed for hire, within those portions o£ 
said city, other than the portions hereinafter especially mentioned, being in- 
jurious and dangerous to public health and public safety, and prejudicial to 
the well-being and comfort of the community, it shall be unlawful for any 
person or persons to establish, maintain, carry on, or conduct, or cause to be 
established, maintained, carried on, or conducted, any public laundry or public 
wash-house, within any portion of the city of Stockton other than that por- 
tion of said city lying west ôf Tule street and south of Mormon channel." 

"Sec. 7. Any person violating any of the provisions- of this ordinance shall 
be punished by a fine of not more than flve hundred dollars, or by imprison- 
ment not exceeding three months, or by both such fine and imprisonment." 

This ordinance is much broader in its scope than any heretofore 
considered by this court. It absolutely and unconditionally forbids 
the keeping of a laundry for washing clothes for hire, at any point 
within the inhabited, and even within the habitable, part of the city 
of Stockton; the remainder of the city being in the uninhabitable 
marshes and sloughs. The isolated position of the laundry, the char- 
acter of the structure, and the perfection or imperfection of the ap- 
pliances for rendering the opération safe and f ree from unwholesome- 
ness and oSensiveness to the sensés are not factors to be considered 
under the ordinance. Ail must go, safe or unsafe. healthy or un- 
healthy, offensive or not offensive. It makes no différence what the 
character of the work is. No décision of any court in this state or 
elsewhere bas been brought to the notice of the court holding an or- 
dinance so sweeping and exclusive in its provisions to be valid, since 
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or even before the adoption of the fourteenth amendment to the na- 
tional constitution. In my judgment, the Case of Vick Wo, 9 Pac. 
Eep. 139, recently deeided by the suprême court of California, cited 
the other day in Wo Lee's Case, ante, 471, does net reach it, either in 
its faets or the principles involved. This ordinance does not regu- 
late, — it extinguishes. It absolutely destroys, at its chosen location, 
an established ordinary business, harmless in itself, and indispensa- 
ble to the comfort of civilized communities, and which cannot be so 
conveniently, advantageously, or profitably carried on elsewhere. On 
the other hand, it appears to the court that it is fully covered by the 
case of Yates v. Milwaukee, deeided by the suprême court of the United 
Btates, 10 Wall. 505, which is authoritative. In that case the court 
says : 

"The mère déclaration by the city council of Milwaukee that a certain 
structure fa wharf] was an encroachment or obstruction did not make it so; 
nor eould such déclaration make it a nuisance unless it infact had that char- 
acter. It is a doctrine not to be tolerated in this country that a municipal 
corporation, without any gênerai laws, either of the city or of the state, within 
which a given Structure can be shown to be a nuisance, can, by its mère déc- 
laration that it. is one, subject it to rem,oval by any persan supposed to be ag- 
grieved, or even by the city itself. This would place every house, every busi- 
ness, and ail the property of the city at the uncontrolled wiïl of the temporary 
local authorities." 

If the rural city of Stockton, which, as usual in such cities, is, in 
the greater part, not compactly built up, has authority to prohibit, 
within its inhabited limite, the washing of clothes for hire, — not only 
a useful but an absolutely necessary occupation in any civilized com- 
munity, — it is because it has the power to déclare that occupation 
and every other that may be followed by civilized man to be a public 
nuisance, without regard to the question whether it is in fact a nui- 
sance or not. That is just what the suprême court of the United 
States says it cannot do. If the city of Stockton can prohibit the 
washing of clothes for hire within its inhabited and habitable limits, 
it can prohibit the washing of clothes by any citizen, for him or her- 
self, anywhere within the city of Stockton. Washing /or hire cannot 
make the opération a nuisance if it be not otherwise a nuisance. One 
may cook his dinner in such manner and under such conditions as to 
render the opération extremely dangerous, and constitute it a nui- 
sance. Unfortunately, this necessary and ordinarily harmless act 
has sometimes been so performed as to be dangerous. Does it fol- 
low from this fact that ail the inhabitants of the city of Stockton may, 
under the police power of the state, be lawfully prohibited from cook- 
ing their meals within the habitable limits of that city? It is not ap- 
parent why they may not be thus prohibited if this ordinance be valid 
under the power invoked, or any other power. Indeed, if this ordi- 
nance be valid, it is difficult to perceive what rights the people of Cal- 
ifornia hâve which a municipal corporation is bound to respect. Of 
course, ho one can in fact doubt the purpose of this ordinance. It 
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means, "The Ghinese must go;" and, in order that they shall go, it 
is made to eneroach upon one of the most sacred rights of citizens of 
the state of California, — of the Caucasian race as well as upon the 
rights of the Mongolian. It should be remembered that the same 
clause in our constitution which protects the rights of every native 
citizen of the United States, born of Caucasian parents, equally pro- 
tects the rights of the Ghinese inhabitant who is lawfuUy in the conn- 
try. When this barrier is broken down as to the Ghinese, it is equally 
swept away as to every American citizen; and in this instance the 
ordinance reaches American citizens as well as Ghinese résidents. 

This occupation is not a nuisance per se, nor one that is prima 
facie a nuisance, — like a slaughter-house, a house for the manufac- 
ture or storage of gunpowder or dynamite, or many others that might 
be mentioned. It can only become a nuisance upon gross négligence 
or carelessness, or gross imperfections in the arrangements and ap- 
pliances by means of which it is carried on. It is one of the most 
common, ordinary, and necessary employments, in which every one 
may engage, as of common right, upon terms of equality, not only as 
to this employment, but upon terms of equality with those who en- 
gage in any other ordinary, necessary, or useful occupation. Gleau- 
liness is necessary to civilization, — necessary to the health, comfort, 
and happineas of a civilized people. Without it, every man, woman, 
and child would individually, him or herself, become a nuisance to 
his or her neighbor. The right to labor in this or any other honest, 
necessary, and in itself harmless calling, where it can be the most 
conveniently, advantageously, and profitably carried on without in- 
jury to others, is one of the highest privilèges and immunities secured 
by the constitution to every American citizen, and to every person 
residing within its protection. 

In Ward v. Maryland the United States suprême court observes : 
"Beyond doiibt thèse words [privilèges and immunities] are words of very 
comprehensive raeaning ; but it will be sufflcient to say that the clause plainly 
and unmistakably seeures and protects the rights of a citizen of one state to 
pass into any other state of the Union for the purpose of engaging in lawful 
commerce, trade, or business without molestatîon, to acquire personal property, 
to take and hold real estate," etc. 12 Wall. 430. 

So, in the Slaughter-house Cases, Mr. Justice Field remarks upon 
thèse terms : 

"The privilèges and immunities designated are those which of right belong 
to citizens of ail free governments. Cltarly, among thèse must be pîaned the 
right to pursue a lav^ul employment in a lawful manner, without other re- 
straint than such as equally affects ail persans." 16 Wall. 97. 

Justice Bradley, in discussing the question as to what is embraced 
in the privilèges and immunities secured to citizens, among other 
equally pointed and emphatic déclarations, says : 

"In my judgment, the right of any citizen to foUow whatever lawful em- 
ployment he chooses to adopt {submitting himsélfto ail lawful régulations) ia 
one of the most valuable rights, and one whioh the législature of a state can- 
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rUDt invade, whether restraîned by its own oonstitution or not." 16 Wall. 113, 
114. 

He also enumerates, as among the fundamental rights embraced 
in the privilèges and immunities of a citizen, ail the absolute rights 
of individuals classed by Blackstone under the three heads : "The 
right of Personal security, the right of persoual liberty, and the right 
of private property." Id. 115. And in relation to thèse rights he 
says: 

"In my view, a law which prohlbits a large class of citizens from adopting 
a lawful employment, or from foUowing a lawful employment premounly 
adopted, does deprive them of liberty, as well as propeity, without due pro- 
cess oflaw. Their right ofchoioe is a portion oftheir liberty. Their oeciir 
pationis their property. Such a law also deprives those citizens ofthe equal 
protection of the laws, contrary to the last clause of the section. " Id. 122. 

And Mr. Justice Swayne supports this view in the foUowing éloquent 
and emphatic language : 

"Life is the gift of Qod, and the right to préserve it is the most sacred of 
the rights of man. Liberty is freedom from ail restraints but such as are 
Justly imposed by law. Beyond that Une lies the domain of usurpation and 
tyranny. Property is everything which has an eaxhangeable value, and the 
right of property inoludes the power to dispose ofit aooording to the will of 
the owner. Labor is property, and, as such, merits protection. The right to 
makeit aoailable is next in importance to the rights oflife and liberty. It 
lies, to a large extent, at the foundation of most other forms of property." 
16 Wall. 127. See Parrott's Case, 6 Sawy. 373; S. C. 1 Fed. Rep. 481. 

ïhe police power is invoked to sustain this ordinance, but the po- 
lice power only extends to the régulation of the necessary pursuits of 
man, 80 that they shall not become, in their mode of exercise, un- 
healthy, noisome, dangerous, or otherwise destructive or injurions to 
the common interests of the community. It does not extend to the 
destruction or driving to inconvénient and unprofitable localities of 
necessary or useful occupations, carried on in such manner as to be 
harmless. It is not easy to define the police power by gênerai terms, 
in advance, so that it will embraoe every case that ought to be em- 
braced, and exclude every case that ought to be excluded. In the 
récent case of New Orléans Gas-light Co. v. Lonisiana Light d Heat, 
etc.. Go., 6 Sup. et. Eep. 252, the suprême court observes: 

"In the Slaughtei'-house Cases, 16 Wall. 62, it was said that the police 
power is from its nature incapable of any exact définition or limitation; and 
in Stone v. Mississippi, 101 U. S. 818, that ' it is easier to détermine whether 
particular cases corne within the gênerai scope of the power than to give an 
abstract définition of the power itself, which will bein ail respects accurate.'" 

And the court then added : 

"Définitions of t?ie police power must, however, be taken subject to the con- 
dition that the state cannot, in its exercise, for any purpose whatever, en- 
eroach upon the powers of the gênerai government, or rights granted or se- 
eurédby the suprême laws ofthe land, * * * [and, under color of the 
police power"] objects not within its scope oannot be secured at the expense of 
the protection afforded by the fédéral constitution." 6 Sup. Ct. Kep. 258. 
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It does not appear to me to be difficult to détermine that this 
sweeping, exclusive, destructive, prohibitory ordinance, inaking it an 
offense to pursue one of the most ordinary and neoessary occupations, 
withoat regard to the manner of its pursuit, or the character of the 
appliances with -which it is carried on, is not within the police power 
of the state. To hold otherwise would, in my judgment, clearly be, 
under color of the police power, to take in "objecta not within its 
scope" which "cannot be secured at the expense of the protection af- 
forded by the fédéral constitution," and to "encroach upon * * * 
rights granted and secured by the suprême law of the land," which 
the suprême court says cannot be done. If the foregoing extraets 
from the opinions of the justices of the suprême court give a correct 
idea of the privilèges and immunities protected by the constitution of 
the United States, then this ordinance in question, it seems to me, 
violâtes that clause of the fourteenth amendment which says: "No 
state shall make or enforce any law which skall abridge the privilèges 
or immvnities of citizens of the United States;" for this ordinance 
does absolutely prohibit, not only Chinese, but citizens of the United 
States, from following, within the inhabited part of the city of Stock- 
ton, under any circumstances, one of the most ordinary, necessary, 
and, when properly conducted, harmless, occupations of civilized 
man. 

Under the same définitions, this ordinance also violâtes the clause 
which secures the personal liberty of the citizen. Bo, also, as the 
laundrymen bave already fitted up their laundries suitably for the 
purpose, and estabiished their business, to now drive them out to in- 
convénient and unsuitable localities would be to limit thp use of their 
property and convert it to other purposes and uses to which it is un- 
fitted, and, to that estent, deprive them of their property and its use 
withont due process of law, in violation of the last clause of section 
2 of said amendment. So, also, to thus drive the laundrymen un- 
conditionally out of Stockton, while other parties are entitled to wash 
clothes not for hire, and where other parties are entitled to pursue 
other ordinary and no more necessary or less harmful occupations, 
is to deprive them of the equal protection of the laws, within the 
meaning of the same inhibitory clause. Thus it seems clear to my 
mind that this ordinance violâtes the constitution of the United States 
in ail the particulars indicated, and that it is utterly void. If so, the 
petitioner is "in custody in violation of the constitution of * * * 
the United States," within the meaning of section 753 of the Eevised 
Statutes, and he must be discharged. 

The respondent relies upon article 11, § 11, of the state constitu- 
tion, to sustain the ordinance, which provides that "any county, city, 
etc., may make and enforce within its limits ail such local police, 
sanitary, and other régulations as are not in conjiict with gênerai laws" 
also the first clause of section 524 of the Acts of 1883, relating to 
cities of the class in question, giving power "to pass ordinances not in 
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coiiflict wîth the constitution and laws of the state or of the United 
States;" and section 530, authorizing the common council to define 
nuisances. Laws 1883, pp. 211-214. But if the views presented 
are correct, this ordinance is not a "régulation," but a "destruction," 
of a lawful business, at the location selected for carrying it on, and 
does not fall within the police power of the state, and is "in conflict 
with gênerai" and the suprême "law" of the land, — the national con- 
stitution, — and is not within any lawful power so conferred by either 
the state constitution, or statutes of the state. 

In pursuance of the views expressed, the petitioner must be dis- 
charged; and it is so ordered. 



United States v. Wabner and another, împleaded, etc. 
iGircuit Court, S. D. HTm York. February 13, 1886.) 

1. National Banks— Indiotment—Aiding and Abetting Dibeotob in Misap- 

PLTING FXTNDS OF BaNK. 

An indictment seeking to charge défendants with aiding and abetting a dl- 
rector of a national bank in misapplying the funds of the bank, must state 
facts showing a misapplication of money of the bank committed by the di- 
rector. 

2. Samb— Misapplication op Funds — Overdbaft bt Dibectoe. 

A director of a national bank, who, knowing that he has no money to his 
crédit in the bank, and no right to draw money therefrom, obtains money 
from the bank to which he has no right, by means of an overdraf t, made with 
intent to defraxid, and converts the same to his own use, in fraud of the bank, is 
guilty of a misapplication of the funds of the bank. 

Benedict, J. The brief in behalf of the government, submitted 
yesterday, fails to point out any way of escape from the difificulty in 
the indictment, in its présent form, which was apparent at the time 
of the oral argument. That difficulty is that the indictment contains 
no averment of a conversion by Ward of the money of the association 
which the indictment states was paid by the association to Warner. 
The indictment seeks to charge the défendants, Warner and Work, as 
aidera and abettors of Ferdinand Ward in a willful misapplication by 
Ward of the money of the Marine Bank, of which association Ward 
was at the time a director. An indictment of this character, as ail 
concède, to be good against the défendants, Warner and Work, must 
state facts showing a misapplication of the money of the association 
committed by Ward. 

The suprême court of the United States, in 17. S. v. Britton, 107 
0. S. 666, S. C. 2 Sup. Ct. Eep. 512, has expressly declared a con- 
version of the funds of the association by the party charged to be a 
neeessary ingrédient of the offense of misapplying the funds by an 
officer of the association. Aceording to this décision, an essential 
fact to be averred and proved in this case is the conversion by Ward 
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of the moneys in question. This essential fact the indictment omits 
to state. Tiiere is a statement that Ward intended that he and War- 
ner and Work should convert to their own use the money in question, 
but there is no statement that such a conversion by Ward was there- 
after efifected. This omission, under the décision referred to, must 
be held fatal ; and for this reason, therefore, there must be judgment 
for the défendants, Warner and Work, upon the demurrer. 

The argument made at the hearing upon the demurrer was not 
confined to matters of form, and omissions capable of correction, 
but assumed a wider scope, and renders it proper for me, at this 
time, to say for the information of counsel, that I do not assent to 
the proposition that no offense against the laws of the United States 
is committed by a director of a national bank who, knowing that he 
has no money to his crédit in the bank, and no right to draw money 
therefrom, obtains money from the bank to which he has no right, 
by means of his overdraft, made with intent to defraud, and couverts 
the same to his own use in fraud of the bank. In my opinion, the 
statute is not confined to acts done by an ofïïcer of the bank in the 
exercise of power acquired by means of his office. Its intention was 
to punish certain acts, which it describes, when such acts are dune 
by one holding the relation to the bank of président, director, cash- 
ier, teller, clerk, or agent. Among the acts enumerated is the act 
of misapplying money of the association, and, as I conceive, a con- 
version, by a director, of money of the bank of which he has ac' 
quired the possession or control by means of hia overdraft, drawn 
without right and with intent to defraud, would eonstitute a misap- 
plication of money of the association, within the meaning of the 
statute. Such act would, moreover, involve a violation of duty on 
the part of the director. 

The présent indictment, as already pointed eut, does not state 
such a case, and for the reasons given cannot be upheld. What has 
been said applies as well to the counts for abstraction, as to the 
counts for misapplication. I see nothing in the point made that 
each count in the indictment is really two counts. 

Let there be judgment for the défendants upon the demurrer. 
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PoHT and others v. T. G. Eichaeds Hardware Co.* 
{Okouii Court, D. Oonneatieut. February 11, 1886.) 

1. Patents foe Inventions— Design Patents. 

A claim for "a new and original design for a curtain and loop, consisting 
of an ornamental metallic cliain, in connection with a curtain adapted to be 
gathered to the side of the window and be held by said chain, substantially 
as described, " construed to be, so far as the chain is concerned, for any orna- 
mental metallic chain used to loop curtains. 

2. Samb— Patentable Design. 

If the substitution of any metallic loop for a silk or woolen loop for cur- 
tains is a " design, " within the meaning of the statute, (which point was raised 
but not decided,) it is clear that it is net a patentable design. 
8. Samb — Substitotion op Matbhial. 

The mère substitution of one material for another, in the construction of or 
for the purpose of an ornament, the ornament to be of any approved form, 
cannot properly be patentable. There is nothing which the law deems "new" 
in a mère change of that sort. 

In Equity. 

Wm. Edgar Simonds, for plaîntiffs. 

Frank L. Ilungerjord, for défendant. 

Shipman, J. This is a bill in equity to restrain the infrîngement 
of deaign patent No. 11,947, issued to Edgar S. Gergason, A.ugu8t 17, 
1880, for a curtain and loop. The complainant having made profert 
of the patent, the défendant has demurred upon the foUowing grounds : 

"(1) That it appears upon the face of the letters patent recited in the said 
complainant'a bill of complaint that the commissioner of patents exceeded his 
jurisdiction in granting and issuing said letters patent. (2) Beciiuse it ap- 
pears upon tlie face of the letters patent, recited in the said complainant's 
bill of complalnt, that said invention or digcovery, if any such there be, is 
not a design witiiin the meaning of the aci of congress in such case tnade and 
provided, and cannot be protecled by letters patent therefor; that is to say, 
the alleged design is not a * new and uselul design for a manufacture, bust, 
statue, alto-relievo, or bas-relief;' nor a 'new and original design for the 
printing of woolen, silk, cotton, or other fabrics;' nor a ' new and original 
impression, ornament, pa eut, print, or picture, to be printed, painted, cast, 
or otherwise placed on or worked into any article of manufacture;' nor a 
' new, usef ul, and original shape or configuration of any article of manufact- 
ure.' (3j Because the claim of said design letters patent does not cover any 
patentable invention, but is for matters and things whicli do not involve 
patentable novelty, in view of the well-known prior act, of which the court 
will take judicial knowledge." 

The spécification describes the patented design as foUows: 
"Heretofore curtains hâve been looped back at the sides, by meang of corda 
or braids, oinamental or otherwise, which hâve been attactied to tlie sides or 
casing of the window or door, and passed around tlie folds of the material. 
Thèse loops hâve been made of silk or woolen, or of an in t'erior material cov- 
ered with silk or woolen, and hâve been of a perisliable nature, soon becom- 
ing frayed and moth-eaten. The leading feature of my design consists in 
looping back a curtain by means of an ornamental chain in the place of the 

iReported by Charles C. Linthicum, Esq., of the Chicago bar. 



POST V. T. C. KICHARDS HARDWARE CO. 619 

customary cord. The eurtain is of that class which is gatheçed to one side 
and looped. The chain consists of a séries of links, with a ring at each end, 
whieh rings are passed over an ornamental hook attached to the side of the 
casing of the window or door to which the curtains are applied. One end of 
the chain can be perinanently united to the hook if desired, as it is only nec- 
essary to unhook one end to loop or unloo^ the curtains. * * * My in- 
vention is especially adapted to curtains made of heavy, rich, and ornamental 
silk or woolen goods, and particularly to those which are hung upon metallic 
bars or supports at the top, the whole presenting a superior syrametry and 
flnish, much more élégant than when the curtains are looped back by cords 
in the customary manner. The chains can be made of a variety of orna- 
mental forms, and with a high degree of flnish, and will retain their beauty 
for an almost unlimited period of time," 

The elaim is for "a new and original design for a eurtain and loop, 
consisting of an ornamental metallic chain, in connection with a eur- 
tain adapted to be gatbered to the side of the window, and be held 
by said chain, substantially as described." 

It will be observed tbat no new form or shape or fold is giveu to 
the eurtain, and that the loop bas no new form, shape, or impression ; 
but, on the contrary, it may hâve a variety of forms. It is the old 
loop of silk or woolen; but it is made of métal. Nothing is requi- 
site except that it shall be metallic and shall be ornamental. Tbe 
patent is for any ornamental metallic chain used to loop curtains. 

The plaintiffs urge, with truth, that the metallic chain is in pleas- 
ing contrast with the eurtain, and bas, in connection with tbe car- 
tain, a beauty of appearance, and is an ornament to the eurtain, and 
that "the thing invented or produced, for which a [design] patent is 
given, is that which gives a peculiar or distinctive appearance to the 
manufacture or article to which it may be applied, or to which it gives 
form." Gorham Co. v.White, lé Wall. 511. It is therefore claimed 
that the patented thing is a "design," within themeaningof thestat- 
ute. It is not clear tbat the substitution of any metallic loop for a 
silk or woolen loop is a "design" of the character which the statute 
contemplâtes; but, without deciding that question, it is clear that if 
such a change can properly be called a design, it is not a patentable 
design. The mère substitution of one material for another, in the 
construction of or for the purposes of an ornament, tbe ornament to 
be of any approved form, cannot properly be patentable. There is 
nothing which the law deems "new" in a mère change of that sort. 

The demurrer is allowed. 
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Alabastine Co. V. ErcHARDSoN and othera.'^ 

(Circuit Court, D. Massachusetts. February 33, lf:86.) 

Patents for Inventions — Lawft4 SaIjE oi" Patbnted Article. 

Where, by agreement, a sale by a manufacturer of a patentée! article îs rat- 
ifled and made lawf ul, the vendee of such article may lawf uUy resell, and 
tliere is no violation of the rights secured by the patent. 

In Equity. On motion to dissolve restraining order. 

W. B. H. Dowse and J. R, Bennett, for complainant. 

0. M. Shaw and A, Hemenway, for respondents. 

Gabpentbr, J. This is a bill to restrain infringement of letters 
patent No. 161,591, dated Àpril 6, 1875, and issued to Melvin B. 
Ghurch, for "improvement in kalsomine," and letters patent No. 255,- 
937, dated April 4, 1882, and issued to said Ghurch for improvement 
in "plastic material." An application was heretofore made ex parte 
to Judge CoLT for a restraining order. At the hearing before him 
there was évidence to show that the respondents, who are traders in 
Boston, sold in the market, on the eighteenth of January, 1886, 
a package of kalsomining compound, manufaetured by the Ânti-kal- 
somine Gompany of Michigan, and that the compound contained in the 
package was so made that the sale was an infringement of the claims 
of the above-stated letters patent. It was further shown that the 
complainant, in March, 1885, filed a bill in equity, in the circuit court 
for the Western district of Michigan, against the Anti-kalsomine 
Gompany and others, charging infringement of said letters patent No. 
255,937, by the manufacture of the compound above referred to, in 
which suit a final decree was entered, by consent, on the seventeenth 
of October, 1885, perpetiially enjoining the respondents, and granting 
other relief. On this state of the proof the restraining order was 
granted. 

Motion is now made on affidavits to dissolve the restraining order, 
and this motion bas been heard by me, at the request of Judge Colt, 
who is engaged in the hearing of other causes. At the hearing on 
this motion it was proved, on behalf of the respondents, and not de- 
nied by the complainant's proof s, that the package of kalsomine sold 
by the respondents, and whose sale constitutes the infringement 
charged in thia bill, was sold and delivered by the Anti-kalsomine 
Gompany to the respondents on or before September 28, 1885; that 
is to say, before the entry of the final decree in the suit in Michigan. 
It aiso appeared that, at the same time with the entry of that decree, 
there was an agreement made by the complainant and the respond- 
ents in that suit, which provides as foUows : 

"ïlie said Alabastine Company * * * does herein and hereby release 
and discharge the parties above naraed, and each of thein, f rom ail claims for 

'Eeported by Charles G. Jlnthicum, Esq., of tlie Ohicago bar. 
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profits and damages whlch might hâve been recovered by it in said cause; 
and does further release and discharge the parties above named, and each of 
them, from ail claim for past damages, on aecountof aclaimed past infringe- 
ment of any of the parties described in the bill of complaint in the cause 
above referred to, and ail claim for past damages by reason of past infringe- 
ments of any of the letters patent mentioned in the said bill of complaint 
against persons, firms, or corporations who hâve heretofore purchased or sold 
goods of the said parties above named, manufactured and sold prior hereto, 
in violation of any of the said letters patent; and does covenant and agrée 
to discontinue, within flfteen days hereafter, without préjudice or cost to 
either party, ail suits heretofore commenced by it against ail persons whomso- 
ever on account of any alleged past infringements of any of the patents de- 
scribed or referred to in the bill of complaint in said cause; and also on ac- 
count of having herelofore purchased goods of or dealt with the said défend- 
ants, or any of them, in the purchase and sale of goods heretofore manufact- 
ured and sold by said parties above named." 

I think the effect of this agreement is to ratify and make lawful 
the sale of the package in question by th»^ Anti-kalsomine Company 
to the respondents. If that sale is to be taken to be lawful, then it 
follows that the vendees might lawfully resell the goods, and there 
would be no violation of the rights of the complainant under the pat- 
ent. The complainant, however, objects to this conclusion because 
of the foUowing faets : It appears that, at the time the suit in Michi- 
gan was pending, there were also suits pending in other courts for 
infringements of the patents, by selling the infringing goods, and that 
one of thèse suits was against tbe respondents in this suit. It is 
further claimed that there was a gênerai agreement for the compro- 
mise of the whole dispute, and the settlement of ail the suits, and 
that to this gênerai agreement the respondents were parties, and the 
complainant refers, for proof of this agreement, to the foUowing worda 
in the afûdavit of the respondent Charles Eichardson : 

"I further dépose and say that the package of anti-kalsomine sold by our 
said flrm * * * was a package that our firm had on hand at the time a 
certain compromise was entered into with the Alabastine Company, the An- 
ti-kalsomine Company, Seeley Brothers, M. B. Church, and ourselves, by rea- 
son whereof our flrm consented to the dismissal of a suit in equity, then pend- 
ing between our said flrm and the Alabastine Company, as appears on the 
records of the United States circuit court for Massachusetts." 

Assuming it to be proved, then, that there was this gênerai agree- 
ment, and that the release above recited was exeouted in pursuauce of 
that agreement, the complainant eontends that the true intent of that 
release was to discharge ail claims for goods theretofore sold to per- 
sons who were not parties to the agreement, but that it was not 
intended to hâve the efifect to validate sales theretofore made be- 
tween the parties to the agreement, in such manner that the goods so 
sold might lawfully be respld by the vendee. I do not think the 
transaction can bear this construction. I am not willing to say that, 
in conséquence of the facts above recited, the respondents hère are 
privies in interest to the release. But even if they are to be so con- 
sidered, I do not think the words of the release are to be limited in 
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the mauner claimed by the complainant. By that înstrament the 
Alabastine Company releaaed to the Anti-kalsomine Company ail 
claims which they had against that company by reason of the man- 
ufacture and sale of the patented article, and also ail claims whicb 
they had against ail other persons who had purchaaed or sold the 
same article when manufactured by the Anti-kalsomine Company. 
This latter-named clause of the instrument, perhapg, does not oper- 
ate as a release to thèse respondents, even if, as the complainant 
contends, the respondents are to be treated as if they were privies to 
that instrument; but it seems to me that the release amounts, at 
least, to an agreement that the purchase by the respondents, from 
the Anti-kalsomine Company, of the package in question, shall be 
taken to hâve been a lawful purchase. If, then, they purchased it 
lawf ully, if follows that they became the lawful owners as against this 
complainant. I will not say that there might not be an agreement 
that the respondents should remain the lawful owners of the goods, 
and at the same time should remain liable to a suit for infringement 
if they used them or sold them to others; but the existence of an 
agreement of this character ought not to be found by means of infer- 
ences which are in any degree doubtful. It ought to be established 
by express words or by necessary implication. I find no évidence of 
such an agreement in this case. The restraining otder, therefore, 
ought to be dissolved. 



HoLT V. Kendall and others.' 
(Circuit Court, N. D. lUinoi». June 8, 1885.) 

1. Patents for Inventions — Invaliditt of P.BTssnB. 

Weymouth's reissued letters patent, No. 10,072, dated April4, 1883, for an 
improvement in hay-knives, are void by reason of not being for the same in- 
vention specified in the original of March 7, 1871. 

2. Same— CoHSTBticTiON of Patent — Description of the Invention. 

Where the gênerai description of the nature of an invention, in the begin- 
nîng of a spécification, is not a description of the invention itself, it should 
be read in connection with the spécifie directions as to the manner in which 
the device to which it refers is to be made, and the peculiar characteristics 
which it is to possess. 

In Bquity. 

Jcsse Cox, Jr., and B. F. Thurston, for complainant. 

Fletcher de Wanty, for défendants. 

Blodgett, J. This is a bill for an injunction and acoounting by 
reason of the alleged infringement, by défendants, of reissued patent 
No. 10,072, dated April 4. 1882, issued to George F. Weymouth, as- 

■Eeported by Charles C. Linthicum, Esq., of the Ohieago bar. 
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signor to complainant, for an "improvement in hay-knives,"the orig- 
inal patent having been issued March 7, 1871. 

The défenses set up are (1) that the reissued patent is void on the 
ground that the daims of the original patent hâve been unwarranta- 
bly expanded, and are for a différent device than that deacribedin the 
original; (2) that the original patent and the reissued patent are void 
for vyant of noveity; (3) that the défendants do not infringe. 

In his spécifications in the reissued patent, the patentée says: 
"My invention consists in a hay-knife containing the features of con- 
Btruction hereinafter set forth and claimed." He then proceeds to 
describe his hay-knife as a blade having one of its edges outwardly 
curved, upon which cutting projections are formed, which are sharp- 
ened on those edges nearest the blade point. Thiâ blade is provided 
virith two handles, which are set off at one side of the blade at rigbt 
angles to the edge, in such manner as that the hands of the operator 
vrill not strike against the sides of the mowasthe blade is thrustinto 
the mow when the knife is used; it being intended that the knife is to 
be thrust endwise into the mow or stack, and worked back and forth, 
or up and down longitudinally, iike a saw, cutting in its forward or 
downward stroke, by the short knives or saw-like teeth set upon the 
outward edges of the blade. By reason of the curvature given to the 
blade, thèse cutting teeth form a stepped séries of knives, so to speak, 
arranged upon the blade, and retreating, one behind the other, from 
the point to the heel of the blade ; and the claim is': 

"A hay-knife, the blade whereof is provided with suitable handles, and h as 
an outwardly curved edge provided with serrations intégral with the blade, 
and sharpened ou their edges nearest to ttie blade-point, substantially as set 
forth." 

It is admitted that the défendant manufactures and sells a hay- 
knife, the edge of which is indented or sealloped with a séries of 
semi-oval notches, sharpened throughout their entire edges, so that 
the knife is equally adapted to cutting when being drawn upward or 
thrust downward; and the handles are placed at right angles to the 
edge of the blade. 

The original device is described in the spécifications as foUows : 

"My invention consiats of a long, flat pièce of steel, in the shape of aswôrd, 
excepting the handle, with little knives on one edge, from the handles tO 
the point, the tvro handles standing out on one side, with which I thrust the 
knife perpendicularly into the hày, Working it up and down, as I would a 
saw. « * * Imake my knife about one iheh in width, and one^fourthoï 
an inch in thickness at the handle, and quite thin at the point, and crooked 
edgewise, Iike a broadsword, With tooth-like knives, about an inch long on 
the outer edge or curve, their points inclining towards the point pf the knife. 
* * . * The purpose of the inclination of the knife-teeth, or Jittlé kniveS, 
is that they may feed thômaelvea." 

And the claim of thé original patent was for "the improved; ha]^ 
kiïifè^ ^ove desoribed, consÎBtiug of . the curved blade, A, ha»iûg koifft- 
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edged serrations, B, and handles, C, C, placed as shown, ail substan- 
tially as specified." 

It eertainly does not require a very close criticism of the claim of 
the reissued patent to see that it is made to cover a device not covered 
by the original patent. The claim of the original patent eertainly 
required that the points of the knife-edged serrations or teeth should 
incline downward, towards the point of the blade, and that the short 
or lower side of thèse teeth should form a slightly acute angle with 
the line of the blade. This form of constructing the teeth, and their 
relation to the line of the blade, is so clearly indicated by the draw- 
ings and model as to leave no doubt as to how the patentée intended 
to shapehis blade, and the teeth upon the blade. The original claim 
also required the handles to be "placed as shown," and undoubtedly, 
under this requirement, the patentée was restricted to a knife with 
the handles placed as shown in his drawing and model, and it covered 
no other kind of knife; while the claim of the reissued patent allows 
the blade to be provided with "suitable handles," and simply requires 
that the curved edge shall be provided with serrations, but whoily 
omits any spécifie directions as to bow the handles shall be placed, 
and any direction as to the shape of the serrations, or the direction 
of their points. There is no room for doubt that the claim of the 
reissued patent would cover a différent knife from that covered by 
the claim of the original. Under the original patent only a knife 
with serrations of the particular shape shown and described was pro- 
tected, while the reissued patent allows any shaped serrations, if they 
are only intégral with the blade, that is formed by cutting or notch- 
ing into the blade. 

It was argued with much ingenuity upon the hearing that the orig- 
inal patent covered a knife like that manufactured by the défendant, 
because the patentée says: "My invention consists of a long, flat 
pièce of steel, in the shape of a sword, excepting the bandle, with lit- 
tle knives on the edge, from the handles to the point, and two handles 
standing out on one side." But this gênerai description of the nat- 
ure of his invention is not the description of the invention itself, 
as contained in the spécifications further on, and which not only 
instruct the publie how to make a knife like that invented by the 
patentée, but also give spécifie directions as to certain characteris- 
tics which the knife must possess, among which is that of requiring 
the points of the teeth to point towards the point of the blade; and 
the spécifie reason is given why thèse teeth should bave this incli- 
nation. If only the original patent was now in force, it seems to 
me there could be no doubt that the défendants could manufacture 
and sell their hay-knife, with the notched or scalloped edge, with im- 
punity, as the défendants' handles are not placed as shown in the 
original patent, and the points of the teeth do not incline towards the 
point of the blade. Thèse limitations upon his invention in the orig- 
inal patent may hâve been unoalled for by the state of the art at the 
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time the original patent was issued, and the inventer may hâve unnec- 
essarily limited the scope of his device by his description; but the 
proof shows that he was content with his patent as originally issued 
for upwards of 11 years, and only obtained this reissue after the de- 
fendants' knife had been brought upon the market, and become a dan- 
gerous competitor. 

If the essential feature of Weymouth's invention was the notched 
blade, and by a reissue complainant conld cover a blade with teeth or 
serrations of any shape, he might also, with equal propriety, hâve cov- 
ered any shaped blade, and could yet reissue so as to cover a siraight 
blade. It therefore seetns to me that this reissue cornes clearly 
within the late cases in the suprême court hfeiding that a patent cannot 
be reissued with expanded claims, unless it is done within two years 
from the date of the original patent. Mahn v. Harwood, 112 U. S. 
354; S. G. 6 Sup. Ct. Rep. 174; Union Metallic Cartridge Co. v. 
United States Cartridge Co., 112 U. S. 624; S. G. 5 Sup. Ct. Rep. 
47.5; Torrent Arms Lumber Co. v. Rodgers, 112 U. S. 659; S. G. 5 
Sup. Ct. Rep. 501. 

Without examining, then, or definitely passing upon the question 
of novelty raised in the pleadings and proof, it is sufficient to say 
that î feel compelled, under the authorities and testimony in the 
case, to hold this reissue void, upon the ground that by it the orig- 
inal patent bas been unduly expanded and enlarged. 

The bill is dismissed for want of equity. 



Haines v. Pbok and another.' 
{Circuit Cov/rt, 8. D. New Tork. February 18, 1888.) 

1. Patents for Intentions — VoiD Reissub. 

Reissued letters patent No. 4,361, of May 2, 1871, to John P. Haines, for im- 
provement in oil-cups, are void because for a différent invention from the 
original. No. 93,820, of July 20, 1869. 

2. Samb— Excuse fob Delat in Appiving for Reissue. 

The excuse that patentée was ignorant of the laws pertaining to letters pat- 
■ ent is wholly insuflBcient. 

On Demurrer. 

Frédéric H. Betta, for complainant. 

Charles E. Mitchell and Morris W. Seymour, for défendants. 

CoxE, J. The complainant is the inventor of an improvement in 
oil-cups, for which letters patent No. 92,820 were granted July 20, 
1869, and reissued. No. 4,361, May 2, 1871, 21J months thereafter. 
The application for the reissue was filed in January, 1871. The de- 

'Keported by Charles C. Linthicum, Esq., of the Chicago bar. 
v.26F.no:'8— 40 
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fendants demur to the bill on the foUowing grounds : First, departure 
from the original invention ; second, unlawfui expansion of the claims ; 
third, want of novelty, in view of prior devices, of which the court 
will take judicial knowledge. 

In the original the inventor déclares : 

"The invention consista in providing tlie shank of the nozzle with a left- 
hand acrew-tliread, by which it is secured to the body of the can, and with a 
right-hand screw-thread to receive the nozzle-covering cap, so that when the 
cap is reuioved, there will be no danger of also unscrewing the nozzle." 

Thèse words are not found in the reissue. On the contrary, he 
there asserts that his invention consists : 

"First, in an article made up of three parts never before combined in an 
oil-can. It consists, secondly, in a peculiar construction of the body to ren- 
der it smooth, pliable, and not irksome to the person of the party carry- 
ing it." 

The claims of the original and reissue are hère placed side by aide. 
The italics in each show the matter not found in the other : 

ORIGINAL. RBISSUE. 

"As a nev) article of manufacture, "1. As an article et manufacture, a 

the pocket oil-can, when the shank, pocket oil-can, formed of a round 

a, of Us nozzle, B, is provided loith body, A, nozzle, B, and cap, C, com- 

the left-hand screw-thrtadfltting into hîned as described. 

a corresponding female sorevhthread "2. In an oil-can adapted to be oar- 

in the mouth of the body, A, and ried in the pocket, a. hody. A, formed 

with a right-hand screw-thread, h, of thin elastia métal rounded into an 

adapted to receive the cap, C, iii which ovalform, and having its sides held 

a similar female screw-thread is apart by an inner spring, as speci- 

formed, ail operating as described, fied." 
for the purpose specifled. " 

It will be observed that in the original the claim is for an oil-can 
provided with a nozzle, having a left-hand screw-thread, and a cover 
or cap having a right-hand screw-thread, so that the unscrewing of 
the cap willnot tend to remove the nozzle also. In other words, the 
original invention was confined, both in the description and the claim, 
to the reverse screw-threads of the nozzle and the cap. The original 
claimed the screw-threads and nothing else. The reissue claims 
everything but the screw-threads. 

No one would infringe the original who did not use the right and 
left hand scréw-threads. On the contrary, any one using a round- 
bodied pocket oil-can, with a nozzle and a cap, would infringe the 
first claim of the reissue, no matter how the nozzle was fastened to 
the can, or the cap to the nozzle. A can that would infringe the 
originftl would. nOt iiifringe the reissue, and a can that would infringe 
the" rei^sue would not infringe the original. They relate to essentîally 
digèrent devices. The original îs as silent as to the inner spring, 
the thin elastic métal, the oval forn}, and the combination of the 
round body, the nozzle, a«nd. the cap, as the reisaue is as to the re- 
versed screw-threads. In Russell v. Dodge, 93 U. S. 460, the court 
say: \ ■■■■■.''■■■' ■ ■"' ■:■" ■" ■ • ' " 
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"And, as a reissue could only be granted for the same Invention embraced 
by the original patent, the spécification could not be substantiaUy changed, 
either by the addition o£ new matter or the omission of important particu- 
lars, 8o as to change the scope of the invention as originally claimed." . 

The spécification hère is open to both criticisms, — new matter has 
been added and important particulars omitted. If the inventor had 
entertained the same idea of the scope and character of his invention 
in July, 1869, that he did in May, 1871, it is hardly possible that he 
could hâve been so unfortunate in making himself understood. No 
man of ordinary intelligence would retain for 18 months a patent 
which describes and claims a device bearing hardly a trace of re- 
semblance to his invention, There is no escape from the conclusion 
that the three-part oil-can was an af ter-thought ; that the object of 
the patentée in 1871 was to obtain a patent for a difierent invention 
from the one described and claimed hy him in 1869. 

Eegarding the second ground of demurrer it may be said that the 
moment the patentée opened his patent he saw that, both in the de- 
scription and the claim, he had limited his invention to the screw- 
threads. It was then his duty to act. It was not a case of an in- 
volved or intricate description. If there was a mistake, the veriest 
tyro in invention must hâve perceived it. The excuse advanced by 
the complainant, that he did not discover his error because he was 
ignorant of the laws pertaining to letters patent, is wholly insuifficient. 
The case cannot be distinguished from Wollensak v. Reiher, 115 U. 
S. 96, S. G. 6 Sup. Ct. Eep. 1137, and the other décisions of the su- 
prême court s^ince Jannary, 1882. 

The demurrer is sustained. 



Knapp V. Benediot and another.* 
(Circuit Court, B. Connecticut. February 13, 1886.) 

1. Patents -bovl Inventions— iNPRtNOBMKNT. 

To a bill for infringement of letters patent No. 180,233, of Aprîl 8, 1877, to 
Henry F. Knapp, for means for relieving stranded vessels, the only défense 
was non-infringement. The défendant had used thp same methods for reliev- 
ing a vessel, which had been in fréquent use since 1860 for removlng sandy 
obstructions, and theirefore fuld that he did not infringe. 

2. SAMB— JUDICIAL NotiCE. 

The court is pe;mitted to avail itself of common knowledge in regard to 
mattera of science, (Brown v. Piper, 91 U. 8. 37.) and by that knowledge to de- 
fine the scope of a patent. 

In Equity. 

Edwin, U. Brown, for plaintiff. 

Rufùi S. Pickett, for défendants. 

' '•Eeported*by Charles C. Linthicum,E3q.,0f the Chicago bar. 
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Shipman, J. This is a bill in equity to restraîn the alleged infringe- 
ment of letters patent No. 189,233, granted to the complainant, April 
3, 1877, for an improvement in means for relieving stranded vessels. 
Thé only défense which is set up in the answer is non-infringement. 

The invention is thus described in the spécification of the patent : 

" This invention consists in certain novel means of manipulating a stranded 
vessel, so that she may be relieved with facility; and consists in introducing 
within lier liold one or more main tubes, which are tapped at intervais by 
small pipes, that are made to pass ont through small apertures in the bottom 
of the vessel on either or both sides of the keel, and are fltted air or water 
tight for the purpose of forcing water through the entire arrangement of 
pipes, so as to soften the sand, as well as to lubricate the contact or friction 
of the sand or mud against the outside slsin of the vessel, and thus enable her 
to move more readily by means of warping-lines. As vessels that run ashore 
on sandy coasts are rapidly ♦ banked up ' with sand by reason of the peculiar 
action of the sea, it is an important feature of this invention that such bank- 
ing up can be largely avoided, as well as redueed, by the means herein de- 
scribed; also the running action of the sea will, at times, eut away the sand, 
«te , from under a portion of a stranded vessel, leaving her to rest on an un- 
even foundation, which causes her to not only strain badly, but to frequently 
be the cause of her breaking to pièces. ïhîs resuit I propose to avoid by soft- 
ening and washing or blowing away the sand from under that part of the 
vessel that is not already eut away bythe action of the sea, so as to securean 
even foundation aud bottom for her along her whole length. Again, vessels 
that go ashore on sandy beaciies most frequently take a position broadside 
to the sea, and, as their flotation is facilitated by getting them end to the sea, 
this may be accomplished by ejecting the fluid into the sand, under the star- 
board side forward, and port side aft, or vice versa, according fo the circum- 
stances of her position, ail in order that she may be gradually slewed around, 
as desired. " 

The first claim is as foUows : 

"(1) The process herein described of relieving stranded vessels, bycausing 
them to float in a fluid or semi-fluid, by means of forcing continuons streams 
of fluid, immediately around its bottom, into the sand or mud in which the 
vessel is embedded or lies, for the purpose of washing away and softening 
the sand, while at the same time a latéral movement or strain is imparted 
to the vessel by means of warping-lines or équivalent means, wherebyit ma}' 
be moved into deeper water, substantially as and for the purpose set fortli." 

On January 9, 1884, the Bobert Morgan, a new schooner of 552 
tons, which was commanded by the défendant Crossley, went ashore, 
broadside, on the beach at Atlantic City. A contract was made with 
a wrecking company to put the vessel afloat, and opérations to that 
end commenced about the middle of February, which, prior to May 
24th, resulted in slewingthe schooner around with her stern towards 
the océan. The captain thought that there was wreokage or some 
hard substance under the vessel which prevented her progress. He 
had seen on the beach at Atlantic City, the sinking of piling or posts 
by the aid of a stream of water forced into the sand at the bottom of 
the post, and had also been shown by the managers of the water- 
works company the effeet of a stream of water upon sand, and he 
thought that the obstruction could be removed or sunk in the sand 
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as the resuit of a similâr pJentifu] injection of water through a noz- 
zle under the vessel. He therefore contraeted with the Atlantic City 
Water-works Company to lay pipes and hose to the schooner, and to 
furnish him water through the pipes. The ends of thèse pipes were 
thrust into the sand under the vessel, to the depth of seven or eight 
feet, and water was let into the hose from the city hydrant for four 
days from May 24th to May 27th. The conséquence was that the 
sand under the vessel was in a semi-fluid state, the vessel sank some 
feet, and if there was any wreckage it disappeared. The use of the 
water was objected to by the wrecking company, and was discontin- 
ued. On May 24:th the log-book says that. the sand was eut ont 
about 30 feet, and the vessel was moved nine inches. The log of 
May 26th says as follows : 

• "8 p. m. Vessel started to roll, roUing slightly for about an hour,/and for 
the first time sinçe she came ashore. Bolling caused by the three streams of 
water amid-ships. * « * Moved altogether this tide 15 feet." 

On June llth the vessel was got ofp from the beach. 

As the court is permitted to avail itself of eommon knowledge in 
regard to matters of science, {Brown v. Piper, 91 D. S. 37,) and by 
that knowledge of the state of the art to define the scope of the pat- 
ent, such knowledge in regard to the use of a jet of water through a 
pipe and nozzle, for the purpose of lowering piles into sandy founda- 
tions, and of removing sandy obstructions, shows that the défendant 
did nothing except what had been in fréquent use sitice 1860, and did 
not infringe the patent. 

The bill is dismissed. 



Marchand v. Emken.* 
{Circuit Court, 8. D. New York. February 18, 1886.) 

1. Pateînts pob Inventions— Manupactube of Htdhogbn PBROxroB. 

Thë-first claim of letters patent No. 273,569, of March 6, 1883, for an im- 
provement in the manufacture of hydrogen peroxide, is void for want of pat- 
entable novelty. 

2. Samb— Substitution of Machine pob Hand Poweb. 

It does not constitute invention to stir, by a well-known and simple me- 
chanical device, a liquid which had before been stirred by hand; and hence 
the mère substitution of a revolving screw, driven from a power shaft, for 
paddies operated by hand, for stirring such liquid, is uot patentable. 

In Equity. 

B. F. Lee and W. H. L. Lee, for complainant. 

Marshall P. Stafford, for défendant. 

CoxE, J. The complainant is the owner of letters patent No. 273,» 

' Keported by Charles C. Linthicum, Esq., of the Chicago bar. 
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569, granted Mareh 6, 1883, for an improvem'ent in the manufacture 
of hydrogen peroxide. 

The claim in controversy is as follows : 

"(1) ïhe method of making hydrogen peroxide by cooling the acid solution, 
imparting thereto a continuous movement of rotation, as well in vertical as 
in horizontal planes, — sucli, for example, as imparted by a revolving screw 
in a réceptacle, — and adding to said acid solution the binoxide in small quan- 
tities, while maintaining the low température, and the rotary or eddying 
movements, substantially as described." 

The défenses are lack of novelty and invention, and non-infringe- 
ijent. 

The invention, as stated in the spécification, relates to the manu- 
facture of hydrogen peroxide, or oxygenated water, by the addition, 
of barium, mixed with water, to an acid ; and it consists in impart- 
ing to the acid a movement of rotation, the time required for Chem- 
ical reaction being thereby lessened, while the reaction itself is more 
complète. To effectuate this purpose the spécification describes and 
the drawing illustrâtes an apparatus consisting of a caldron sur- 
rounded by a jacketing vessel which contains the cooling médium, 
and an automatic stirrer provided with helieoidal blades, and sus- 
pended so as to revolve near the bottom of the kettle. The claim is 
for this process of making hydrogen peroxide. The application was 
three times rejected, and was finally allowed by the examiners-in- 
chief in a qualifiéd form, upon the theory that there was, as tothis 
particular liquid, something magical in the motion imparted by a 
screw. It is not pretended that the oomplainant discovered hydro- 
gen peroxide, or the method of adding barium mixed with water, 
from time to time, to the diluted acid, or the necessity for stirring or 
agitating the liquid. Neither did he invent the obliquely bladed 
screw, the hemispberical réceptacle, the jacketing vessel, or any part 
of the apparatus described in the spécification. Ail this was old 
and well known. The patent itself illustrâtes how extremely circum- 
scribed was the theater of invention. This is demonstrated by plac- 
ing side by side two statements taken from the spécification, the first 
describing the prior process, and the second the patented process. 

"Heretofore hydrogen peroxide has "The [jacketing] vessel, B, being 
been made by adding the barium or filled with the cooling médium, the 
calcium binoxide, mixed with water, proper quàntities of acid and water 
to the diluted acid; the binoxide be- are placed in the réceptacle, A. The 
ing added from time to time in small screw, C, is put in motion, and the 
quàntities, the vessel in which the binoxide of barium or calcium, In the 
opération is conducted being set in a state of a more or less thiek emulsion 
refrigerating médium, and the liquid or milk, is added in small quantifies, 
being agitated or stirred to facilitate The revolving screw imparts a move- 
the reaction. The stirring has been ment of rotation more or less rapid to 
performed by hand." the liquid, producing eddies therein, 

and constantly changing the material, 
and the chemical reaction takes place 
very regularly and completely." 
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If the word "machiuery" were substituted for the word "hand" at 
the end of the first quotation, the description of the old method would 
answer as well for the new. The question, then, seems to be nar- 
rowed down to this : Does it constitute invention to stir by a well 
known and simple mechanical device what had before been stirred by 
hand ? The complainant desired to manufacture in large quantities 
what had before been produced chieûy in the laboratory. He knew 
how hydrogen peroxide had been made, — every step in the formula 
was familiar. A mixture that needed stirring and a vessel provided 
with a revolving stirrer were ready at bis hand. He put the former 
into the latter. This was ail. The object of agitating the liquid, 
while making hydrogen peroxide, is to keep the barium, which is three 
times as heavy as water, suspended in the aoid, so that its particlea 
may corne in contact with the particles of acid. Wbether they corne 
in contact while going round, rising, settling, or remaining stationary 
«an make no différence. Divest the case of the air of mystery with 
which it is environed, and it seems simple enough. The complain- 
ant's predecessors knew that to keep the barium up in the solution 
they must stir it. The complainant knew this. Unlike them, how- 
«ver, he manufactured on a scale large enough to make it essential 
to employ a power shaft. - The oar-shaped sticks which formerly went 
round and round by hand now go round and round by machinery. 

Perhaps the clearest statement of the invention, from complain- 
ant's standing-point, is found in the évidence of the witness Hedrick. 
He says : 

"The method * ♦ * set eut in the complainant's patent * * * is 
based upon réactions well known in the art, and diseovered by Thenard. 
* * * The dilute acid is given a movement which has never before been 
imparted to it in the manufacture of hydrogen peroxide, and which the pat- 
entée claims as new in that art. * * * The liquid is thrown out towards 
the circumference of the vessel at the bottom, rises at the aides," retuins to 
the center, and then descends, to be again thrown out at the bottom, while 
at the same time it is carried round and round." 

Which, being reduced to still simpler language, means that the ma- 
chine will stir large quantities of the liquid more thoroughly than the 
hand-worked paddies. He who wishes the sugar and cream which 
he puts into his cotïee to be difïused uniformly through the mixture 
is quite likely to stir it with a spoon. Should the same individual 
hâve occasion to provide coffee for a régiment of soldiers, he might, 
to save time and labor, place it in a kettle provided with a stirrer 
like complainant's, but to found upon such action a claim for a new 
process of making coffee would probably be thought absurd. 

The prêteuse that the complainant has diseovered some occult and 
wonder-working power in the motion of a screw revolving in the bot- 
tom of a tub is not sustained by the proof. Wbether the contents of 
the tub be oxygenated water or soap or lye or tartaric acid, the action 
will be the same. That rotary, eddying motions in liquid will resuit 
from the revolving screw; that the liquid will rise highest at the 
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periphery oî tbe tub, and thu3 bave the tendency, at the top, to fall 
towards the center, — were well-understood opérations of centrifugal 
force. 

As every device, apparatus, formula, law of nature, motion, and 
ingrédient adopted by the complainant was old» the patent must be 
held invalid, unless it can be said that giving to oxygenated water a 
weil-known rotary motion springs "from that intuitive faculty of the 
mind, put forth in the searoh of new résulta or new methods, creating 
what had not before existed, or bringing to light what lay hidden from 
vision." No such faculty has been tasked in giving form to this pat- 
ent. There is hère no sufficient foundation upon vrbich to rest a 
elaim whieh, if construed as broadly as the complainant insista it 
should be, practically makes ail pay tribute who stir the mixture in 
question by machinery; and by hand also, provided substantially the 
same movement can be produced by hand stirring, — and this seems 
to be a disputed question upon the proof. The complainant's claim 
to be enrolled upon the list of inventors is based upon propositions 
too theoretical and visionary for acceptance. He has but caught a 
bubble from "the advancing wave of improvement." 

As the foregomg considérations must dispose of the cause, it is 
deemed unnecessary to consider the question of infringement. It 
would seem, however, in view of the fact that the claim, if upheld at 
ail, must be confined within exceedingly narrow limifcs, that grave 
diflSculties confront the complainant upon this branch of the case. 
The défendant uses a tub in which revolves a shaft, set with flat 
blades, at right angles to the shaft. The only action of the stirrer 
is to make the liquid go round and round. In order to produoe vio- 
lent agitation, he projects, from a vertical cleat fastened to the side 
of the tub, two horizontal boards extending nearly to the center. As 
the shaft revolves, the lower blades pass under the lower board, a,nd 
the upper blades pass between the boards. It would seem doubtful, 
at least, whether the motion thus produced is at ail analogous to that 
described in the patent. It is difficult to discover that which the ex- 
aminers aptly liken to the movement of the smoke ring. li can 
hardly be said that there la a "ring vortex" in defendant's tub. 

The bill is dismissed. 



BOLÂND V. THOMPSON. 633 

BoLAND V. Thompson.' 
(Circuit Court, S. D. New York. February 18, 1888.) 

1. Patents fok Inventions— Void Reisstje. 

The flrst claim ot reissued letters patent No. 9,586, granted to Claude N. 
Boland, February 23, 1881, for an improvement in glove sewing machines, is 
■void; such claim not being found in the original, the application having been 
flled two years, two months, and eight daj'S from the date of the original, and 
the rights of the public having intervened. 

2. Samb— Excuse fob Delat in Appltinq fob Rbisbtjb. 

The patentée was a foreigner, unfamiliar with the Bnglish language, and 
was ignorant that the claim in controversy had been omitted from the origi- 
nal patent until a fortnight before the application for the reissue. Held, that 
thèse f acts were not sufflcient to excuse the delay. 

3. Samb— RiGHTs of the Public— Dutt op the Coubts. 

To every patent the public is an indirect party. It is for the advantage of 
the whole people that ail meritorious inventions shall be protected; but it is 
clearly the duty of the courts to see to it that thd public is not required to pay 
tribute for that which may be fairly considered as abandoned by the inventer. 

4. Samb— Bbmedï fob Rejbction by Patent-Office, Appbai., not Reissue. 

The claim in controversy was presented in the original application and twice 
rejected. The applicant knew of the rejection, and his solicitors acquiesced 
in such ruling. ÈM, that the proper course to secure the claim was to aç- 
peal, and that there was no such inadverteuce, accident, or mistake as enti- 
Ued the patentée to a reissue. 

In Equity. 

James A. Whitney, for complainant. 

W. H. L. Lee and B. F. Lee, for défendant. 

CoxE, J. This is an equity action founded upon reîssiied letters 
patent No. 9,586, granted to Claude M. Boland, February 22, 1881, 
for an improvement in glove sewing machines. The original letters 
patent, No. 202,695, were dated April 23, 1878. The application for 
the reissue was filed July 1, 1880, two years, two months, and eight 
days from the date of the original. The invention consists-in sub- 
stituting, as a support for the outer feed disk, a bent arm, projecting 
from the upper part of the casing of the machine, for the upright or 
curved eolumn resting upon the extended base of the casing; the ad- 
vantage being that a free space is thus left beneath the disks, per- 
mitting material of any size to be sewed upon the machine. The 
original contained four claims. The reissue contains five. The four 
claims of the original are substantially repeated in the reissue, and a 
new one added. It is this new claim, the first of the reissue, which 
alone is in controversy. It is in the following words : 

"(1) In a sewing-maehine, the combination of two feed disks, D, D^, ar- 
ranged in horizontal position and in contact, and a bent arm, D^, which sus- 
pends and serves as a journal for the outer disk, whereby a free space is left 
beneath the latter, as ahown and described." 

The spécification attached to the original application, filed by the 
inventer, September 22, 1877, contained a claim similar to the one 
just quoted. It is in thèse words: 

•Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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"(1) In a glove sewing machine, the combination of an intermittently re- 
volving feed-disk, with a second feed-disk, torming frictional contact there- 
with, and turning on the ehd of a curved supporting arm arranged, above 
the feed-disks, to leave a free space below the same, substantially as and for 
the purpose set forth." 

This €lq,im was rejected by tHe examiner on the fifteenth of Nôvem- 
ber, 1877, upon référence to the Polmateer patent of November 23, 
1875, and a few days thereafter it was amended, and again presented 
astollows: 

"(1) ïhe feed-disks, D, D', arranged With reSpeèt to the remainder of ma- 
chine, and their curved support, D^, to leave a subjaçent spaçe for handling 
the work, as.shown and described." 

The claim, as amended, was agaih rejected oh the twentieth qî No- 
vember, 1877, the référence being the same. The complainont knew 
of the action of the examiner in this respect, and wrote to bis solicit- 
ors on the seventh of December, 1877, reiterating the dehiand that 
the first claim referred to should be retained. He also had fréquent 
consultations with them through an interpréter. The first claim of 
the reissue had therefore been the matter of discussion between the 
complainant and his solicitors, and between the solicitors and the 
officiais of the patent-office. It had been deliberately rejected, and 
the ruling was acquiesced in by the solicitors, December 14, 1877. 
In the spring of 1880 the défendant commeuced the sale of the in- 
fringing machines. Besides the defendant's, other rights intervened; 
the ari-angement of the feed-disks being shown in English and Amer- 
ican letters patent granted to Wolienberg and Priesner, the lattef be- 
ing dated August 6, 1878. The complainant, on discovering that he 
could not maintain a suit against the défendant upon his original 
patent, promptly applied for a reisaue. 

Upon thèse faets, can the reissue be sustained? The impression 
obtained on the argument was that the complainant had made a mer- 
itorious invention, and the record has been examined with care to dis- 
cover, if possible, some theory upon which the patent can be lawfuUy 
upheld ; but it is thought that there is no way of f airly distinguish- 
ing the case in hand from the well-known adjudications upon this 
subject. No proposition can be advanced in support of the reissue 
that does not find an apt and ready answer in the language of the 
courts. Every avenue of escape is closed. Among many authorities, 
the foUowing hâve been selected as particularly applicable and dé- 
cisive of the questions involved : Wollensak v. Reiher, 115 U. S. 96 ; 
S. G. 5 Sup. (Jt. Eep. 1137; Coon v. Wilson, 113 U. S. 268; S. G. 5 
Snp.Ct.Eep. 537; Mahn y. Harwood, 112 V. S. 365; S.C.5Sup.Ct, 
Eep. 174; Leggett v. Avery, 101 U. S. 256; Miller v. Brass Go., 104 
U.S. 350; New York Beltïng dt PacUng Co.y. Sibley, 15 Fed.Eep.386 ; 
Amheim'v. Fingter, 24 Fed. Eep. 276 ; In re Hatehman, 26 0. G-. 738. 

Great stress is laid upon the factthat the complainant isaFrench- 
man, and unfamiliar with the English language. He was, it is said, 
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ignorant that the claim in dispute had been fiually omilted antil a 
fortnight before the application for the reissue. Should such ex- 
cuses be accepted by the courts? Thèse questions must be deter- 
mined upon broad and gênerai principles. ïhe march of the law 
cannot be arrested or diverted from the broad and traveled highway, 
to deal specially with each isolated and peouliar transaction. No 
two cases are preoisely similar, and the rule should not be changed 
because of slight variations upon the facts. Ignorance of domestio 
law is never an excuse, nor is ignorance of fact, when it is trace- 
able to the culpable négligence of the party who seeks relief. Were 
it otherwise; inadvertence and mistake would be synonymous with 
willful and intentional neglect. ïo hold that the complainant's fail- 
ure to understand our language exonérâtes him, would lead logic- 
ally to the conclusion that a patent might legally be reissued to a 
foreigner which would be held invalid if reissued, in like ciroum- 
stances, to an American. There was enough in this case — far more 
than ordinarily appears — to put the complainant on his guard; to in- 
duce him, at least, to hâve his patent read, and, if need be, explained, 
in order that he might ascertain the fuU extent of the government 
grant to him; Instead of purauing this obviously prudent course, 
he waited supinely for over two years, and now, when other righta 
hâve intervened, he answers the charge of lâches by saying that he 
did not know what his patent contained. The law will not permit 
him to do this. To every patent the public is an indirect party. It 
is for the advantage of the whole people that ail meritorious inven- 
tions shall be protected, but it is clearly theduty of the courts to see 
to itthat the public is not required to pay tribute for that which may 
be fairly considerôd as abandoned by the inventer. 

But, irrespective of the question of lâches, Leggett v. Avery, Arn- 
heim v. Finster, In re Hatchman, New York Belting é Packing Go. v. 
Sihley, Makn v. Harwood, supra, and Shepard y. Carrigan, 6 Sup. 
et. Eep. 493, (Sup. Court, February 1, 1886,) are authorities for 
the proposition that when a claim has been examined and rejeeted 
by the commissioner, the rejection acquieaced in by the patentée, or 
his solicitor, and the patent reissued without the claim, there is no 
inadvertence, accident, or mistake which entitles the patentée to a re- 
issue. His remedy is by appeal. 

The bill is dismissed. 
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Hddntjt V. Lafatette Hominy Mills and othera.* 
{Circuit Oowrt, D. Indiana. Febrnary 23, 1886.) 

i. Patents fob Inventions — Hominy Mills. 

In a suit on reissued letters patent No. 10,057, ot March 7, 1882, to Théo- 
dore Hudnut, it was shown that one of the alleged infringing machines was 
made in accordance with an earlier patent, and therefore heid that such ma- 
chine was not an infringement. 

2. Same— Reissue with Enlabged Olaims. 

It is not compétent for a patentée, by a reissue of his patent, procured af ter 
a delay of more than 10 years, to so enlarge the scope of his invention as to 
cover devices, patented in the mean while, which were not embraced in the 
original. 

In Equity. 

C. P. Jacobs, for complainant. 

McDonald, Butler é Mason, for défendants. 

Woods, J. Suit for infringement of reissued letters patent No. 
10,057, issued to the condplainant, for an improvement in hominy 
mills, March 7, 1882. Besides denying the novelty of the complain- 
ant's invention and the validity of his reissued letters, the défendants 
also deny infringement. 

There are two machines, somewhat différent from each other, which 
the défendants are shown to hâve made or used, and which consti- 
tute the alleged infringements. One of thèse is known in the record 
of the case as the "Sinker- Davis Machine," and the other as the 
"Burns Machine." The first-named machine, in the partieulars in 
which infringement is alleged, is made in substantial conformity with 
letters patent No. 57,()05, dated August 28, 1866, issued to J. A. 
Welsh, and therefore cannot be regarded as an infringement of com- 
plainant's patent, which was issued some years later. The other ma- 
chines in question are shown to hâve been made in conformity with 
letters patent No. 247,882, issued to Edward E. Burns, and dated 
October 4, 1881. This date is earlier than that of thé reissued let- 
ters sued upon, but later than the dates of complainant's original let- 
ters and the first reissue ; the original letters being dated December 
26, 1871, and the first reissue, (numbered 5,520,) bearing date March 
22, 1873. 

Now, conceding their validity as inventions, it seems to me quite 
évident that the Burns patent, or a machine made under it, does not 
mfringe any claim, either of the original letters of the complainant or 
of the first reissue, beeause the combination specified in each claim 
thereof included the "arms, I," which are not found in the Burns de- 
vice. The third and fourth claims of the second reissue, however, 
omit ail express référence to the "arms, I," and the question arises 
whether or not thèse claims are valid, and bave been infringed by 
the défendants. 

•Reported by Charles C. Lînthioum, Esq., of the Chicago bar. 
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By the dates already given, ît appéars that this reîssue was taken 
more than ten years affcer the date of the original letters, and nearly 
nine years after the date of the first reissue, and some months after 
the granting of the Burns patent. The oomplainant's original inven- 
tion and first reissue, as I construe them, not only embraoed in every 
claim the "arms, I," but, by force of the spécifications, were confined 
to a particular mode of adjustment; that is to say: 

" The cutters, which consist of steel plates, G, with the inner point of the 
cutting edges, H, projecting over a true circle struck from the axis of the 
shaft, are bolted to the arms, I, between them, and thèse arms are bolted to 
the lugs, F, on the plates, being laid across s'aid plates tangentially, " etc. 

And in the first reissue it was added that "thèse holders [arms, I] 
constitute part of the cutters, and act, by reason of their curved shape, 
very effectively, in connection with the stationary cutters of the case, 
in cutting or breaking grain." Other eflFects and beneflts of this ad- 
justment are shown in évidence. Besides omitting the arms or hold- 
ers entirely, the knives in the Burns device were so shaped, and fast- 
ened direetly to the lugs in such manner, as to aocomplish, in some 
partieulars, direetly opposite results or effects to those of the oom- 
plainant's machine. 

Upon this state of facts, I do not think it was compétent for the 
complainant, by a second reissue of his patent, procured after so long 
a delay, to so enlarge the scope of his invention as to cover devices, 
patented in the mean while, which were not embraced in the original 
letters. 

Bill dismissed for want of equity. 



The Lotus No. 2.* 
Walkeb and others v. The Lotus No. 2. 
(District Oowrt, 8. D. Alabama. January 27, 1886.) 

1. Shtps astd Shipping — Homb Port— Enrôlement of YessbIi. 

The Word "port, " as used in the System of laws relating to the importation 
of merchandise, has a restricted meaning, and is applicable only to a place 
for the collection of duties on imports; but when not so used, it has a wider 
and an entirely différent meaning. 
a. Samk— "Home Port" Dbfinbd. 

In the latter sensé it means, not a port of entry only, but may mean also the 

Elace of résidence of the owner. The "home port" of a vessel, therefore, may 
e a port of entry, or it may be a port or place other than a port of entry. 
8. Same — Vessel, whbrb Enrolled. 

The location of the custom-house détermines the place of enrollment; but 
when' the place of enrollmer.t and of résidence of the ownera of the vessel 

'Reported by Théodore M. Etting, Esq., of the Fhiladelphia bar. 
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diflfer, the latter will be conaidered the "home port," even thouçh the place 
of enrollment is in another state, if the f acts of ownership and résidence were 
known or miffht hâve been known to the material-man. 

In Admiralty. 

Georpe M. Duskîn and H. T. Toulmin, for libelants. 

J. T. Overall and D. P. Beator, for mortgagees. 

Bruce J. We are met at the threshold of this case with the ques- 
tion, what was the home port of the vessel the Lotus No. 2? She 
■was owned by the Columbus Packet Company, a corporation organ- 
ized under the laws of the state of Mississippi, with its place of 
business at Columbus, in that state. This company executed to the 
Columbus Insurance & Banking Company, of that place, a mortgage 
upon the vessel to secure a debt whioh had been contracted to put 
new machinery and repairs upon the vessel. The mortgage bears 
date April 12, 1884, and it was received for record in the coUector's 
office, custom-house, Mobile, April 14, 1884. The vessel was en- 
rolled in the custom-house, Mobile, and bill of sale from John Doyle 
of Columbus, Mississippi, to the Columbus Packet Company was re- 
ceived for record, custom-house. Mobile, July 6, 1883. After the 
exécution and record of the mortgage, the vessel continued to be en- 
gaged as a carrier of freight and passengers, navigating the ri vers 
between the cities of Mobile, Alabama, and Columbus, Mississippi, 
and, while at the port of Mobile, certain parties, in the regular course 
of trade, and at the request of the master of the steam-boat or other 
agent, f urnished the steam-boat with certain supplies, a statement of 
which accompanies the libels, and it is alleged that the supplies were 
necessary for the furnishing and fitting of said steam-boat to enable 
her to perform her voyage or voyages, and were founded on the crédit 
of the steam-boat, and that thèse bills hâve not been paid. There 
are a number of thèse claims for which the steam-boat was libeled 
in this court, June 3, 1885. The vessel was sold under the order of 
the court, and the question arises in the case upon exceptions filed to 
the report of the clerk of the court, to whom the case was referred, 
raising the question of the priority of claims upon the f und in the reg- 
istry of the court. The mortgagees, the Columbus Insurance & Bank- 
ing Company, claim that they shall be paid next after the payment of 
the claims which are strictly maritime, about which no question ia 
made, and the parties who furnished the steam-boat with supplies 
hère in Mobile claim that they are entitled to priority of payment, not- 
withstanding the fact that thèse claims accrued after the exécution 
and record of the mortgage in the custom-house at the port of Mobile. 
The claim of priority of payment on the part of the mortgagees is 
based upon the proposition that the port of Mobile is the home port 
of the Lotus No. 2, and that, therefore, the supplies were furnished, 
not on the crédit of the vessel, but on the crédit of her owners, and 
therefore they, the mortgagees, are entitled to priority of payment. 
The question, then, is, where was the home port of this vessel, and 
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how or by what rnle is the home port of a vesBel to be defined and 
determined ? 

The words themselves, "home port," indicate that it is where she 
belongs or is owned. The statutes, and décisions of courts, on the 
subject speak of where she belongs, sometimes where she is built, 
where she is enroUed and licensed, and perhaps more often where 
her owners réside. It is claimed hère that the home port of the ves- 
sel in question, the Lotus No. 2,.waB Golumbus, Mississippi, because 
she was owned there by a company incorporated undeir the laws of 
the State of Missiôsippi ; that the stockholders of that company re- 
sided there; and that the vessel had, in compliance with an act of 
congress, the words "The Lotus No. 2, of Cohimbus, Miss.," painted 
upon her stern. It is claimed, however, that in légal contemplation, 
and under the laws of congress upon the subject of the registration 
and enrollment of vessels, that Mobile was her home port, for that 
she was enroUed there in the office of the coUector of customs of that 
port, and that Golumbus, Mississippi, is within the collection district 
of which Mobile is the port of entry. Section 4141 of the Eevised 
Statutes of the United States provides : 

"Every vessel, except as hereinafter provided, shall be registered by the 
collector of that collection district which includes the port to which such ves- 
sel shall belong at the time of her registry, which port shall be deemed to be 
that at or nearest to which tlie owher, if there be but one, or, if more than 
one, the husband or acting and managing owner of such vessel, usually ré- 
sides." 

The law as to the enrollment of vessels is the same under section 
4312 of the Revised Statutes of the United States as it is in référence 
to the registry of vessels, and it is not questioned that the Lotus No. 
2 was properly enrolled in the office of the collector of customs of 
the port of Mobile. The statute, however, is in relation to the regis- 
try (enrollment, in tbis case) of vessels, and provides where such reg- 
istry or enrollment shall be made; but it certainly does not provide, 
in words at least, that the place where such registry and enrollment 
Bhall be made is by that single test to be held and deemed her home 
port. The words of the statute seem to imply that the port to which 
the vessel shall belong at the time of her registry may be other than 
the port at which she is to be registered or enrolled, and the port at 
which she is to be registered or enrolled is to be deemed to be that 
at or nearest to which the owner of such vessel usually résides. 

It is said Golumbus, in the state of Mississippi, is not a port at aU, 
because it is not a port established by law for the entry of merchan- 
dise through a custom-house, and the proposition is that in contem- 
plation of law only such port where a custom-house is located can 
be the home port of a vessel. In the system of laws enacted by con- 
gress concerning the subject of the importation of merchandise to 
be entered in custom-houses established by law, the word "port" bas 
a statutory définition, and section 2767 of the Eevised Statutes of the 
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United States, tit. 24r, c. i, under the head of "Entry of Merchan- 
dise," provides : "The word 'port,' as used in this title, may include 
any place from which merchandise can be shipped for importation, 
or at which merchandise can be imported ; " so that when the word 
"port" is used in the statute as to the importation of merchandise, it 
means a place for such importation, but when not so used, it may 
hâve and does hâve a wider and more gênerai signification. 

Can it be maintained that the word "port," as used and defined 
by congresB in title 3i, which is in référence to the collection of du- 
ties on imports, and chapter 4 under that title, which le as to the en- 
try of merchandise, must be held to hâve been used in the same re- 
stricted sensé in title 48, which is in référence to the régulation of 
commerce and navigation, and chapter 1 under that title, as to the 
registry and recording of vessels ? The two.subjects are separate 
and distinct, — so treated in the statutes of the United States, — and 
while the word "port" bas a restricted meaning in référence to the 
entry of merchandise for the collection of duties on imports, for a 
manifest reason, can it be held that it bas the same restricted mean- 
ing in référence to an entirely différent subject, the registry of vessels, 
the vehicles of commerce? In the former case it means a port of 
entry; in the latter, it is used in a gênerai sensé; and congress bas 
not changed the law of the admiralty, that the home port of a vessel 
is the port or the place where she belongs and where lier owners ré- 
side. The act of congress of June 26, 1884, known as the "Dingley 
Bill," throws some light on the subject. Section 21 provides that 
the word "port," as used in sections 4178 and 4334 of the Eevised 
Statutes, in référence to painting the name and port of every regis- 
tered or licensed vessel on the stern of such vessel, shall be construed 
to mean either the port where the vessel is registered, or the place in 
the same district where the vessel was built, or where one or more 
of her Owners réside. The conclusion seems clear that the word 
"port," in the statute under considération, is not to be held to mean a 
port of entry only, but may mean the place where the owners ôf the 
vessel réside; and the home port of a vessel may be a port of entry, 
or it may be a port or place other than a port of entry. 

It is claimed that the suprême court of the United States has set- 
tled this question in the case of Morgan v. Parham, 16 Wall. 476. In 
that case the court said : 

"It is the opinion of the court that the state of Alabama [for it was a case 
from this court] had no jurisdiction over that vessel for the purpose of taxa- 
tion, for the reason that it had not become incorporated into the personal 
property of the state, but was there temporarily only, and that it was en- 
gaged in lawful commerce between the states, with its situs at the liome port 
of New York, where it belonged, and where its owner was liable to be taxed 
for its value." 

There was no question arising în that case snch as there is hère, 
for there the vessel belonged and her owners resided at the port of 
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New York, where she was registered, and which was therefore her 
home port; and, wbile there are expressions in the opinion which 
might seem to imply that the place of registry is always to be deemed 
the home port of the vessel, yet that was not the point decided, and 
the court does not overrule or modify the former case of St. Louis v. 
Ferry Go., 11 Wall. 431, which is more in point, where the court say : 
"The boats were enrolled at the city of St. Louis, but that throws no light 
upon the subject of our inquiry. The act of 1789, § 2, and the act of 1792, § 
3, require every vessel to be registered in the district to which she belongs, 
and the fourth section of the former act, and the third section of the latter, 
déclare that her home port shall be that at or near which her owner résides. 
The solution of the question where her home port is, when it arises, dépends 
wholly upon the locality of her owner's résidence, and not upon the place of 
her enrollment." 

In both of thèse cases the question was, where is a vessel, engaged 
in commerce, liable to taxation under state and municipal authority? 
And the court hold that it is not where she may hâve been enrolled, 
and in the former case the court, at page 476 of the opinion, say : 

"There was uothing in her enrollment in the port of Mobile that afïected 
her registry in New York, or her ownership in that place, or that tended to 
subject her to the taxation of the state of Alabama." 

Thèse cases are certainly not conclusive of the proposition in sup- 
port of which they are cited, if, indeed, they do not support the con- 
trary doctrine. 

In the case of The Jentiie B. Oilkey, (circuit court, D. Massachu- 
setts,) 19 Fed. Eep. 127, Lowell, J., says : "It has often been de- 
cided that the place of résidence of the owners is to be considered the 
home port, even when the registration is in another state, if the facts 
of ownership and résidence were known or might hâve been known 
to the material-men;" citing authorities. The same view istaken by 
Judge Bbown, of the Southern district of New York, in the case of 
The Charlotte Vanderbilt, 19 Fed. Eep. 219. 

I will not say that in no case and in no sensé will registry or en- 
rollment, under the laws of congress, carry évidence presumptive that 
the port where a vessel is registered and enrolled is her home port. 
On' the contrary, when a vessel is away from home, inaforeign state 
and country, the port of her registry or enrollment will be presumed 
to be her home port, (see Desty, Shipp. & Adm., and a line of author- 
ities there cited;) but that such a presumption is conclusive, as 
against supply and material-men in a case like the one under con- 
sidération, is a proposition which is not sustained either by reason 
or authority. Hère the steam-boat the Lotus No. 2 appeared at the 
port of Mobile, hailing from the port of Columbus, in the state of 
Mississippi. Her enrollment was hère, in the office of the collector 
of customs of the port of Mobile, which, on examination, would show 
where she belonged, and that her owners resided, not at Mobile, but 
at Columbus, Mississippi. While hère, in this port, on the order of 
her master, she is furnished by supply and material-men presumably 
v.26F.no.8 — 41 
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npon her crédit, and as to such claims, under such circumstances, tho 
Bteam-boat was not in her home port, althongh enrolled hère, and 
therefore a maritime lien exista for such supplies, which are entitled 
to priority of payment over the mortgagees, the Columbas Insurance 
& Banking Company; and it is so ordered. 



IsAKssoN V, Williams and others.' 

(District Oowt, 8. D. New York. February 8, 1886.) 

1. Evidence — Chabtbb-Pabtt—Whbn Limited bt Pabol Evidbncb dp Ous- 

TOM— StbVEDOKE— CUSTOM AS TO PAYMFNT — FOBEIGN MASTER, IgNOBANT 01' 
CUSTOM. 

Where the words "stevedore to be selebted by charterers, and paid by 
them," were inserted in the charter-party of a Bussian ship, bringing hides 
f rom Montevideo to New York, and it appeared that the custom of thi8 trade 
is for the ship to pay for a stevedore at New York, and the understanding of 
the trade is that a clause such as the above relates to a stevedore at the port 
ôf loading only ; but it also appeared that the master had never bef ore brought 
a cargo of hides or been to New York, and had no knowledge of the custom, 
— on suit brought by the captain against the charterers to recover money paid 
a stevedore at the port of discharge, heM, that the clause, by its context, was 
specially connected with the port of discharge; that, construed independently 
of its context, it would naturally import payment by the charterers of ail neces- 
sary services of a stevedore at port of lading or discharge, butmight be limited, 
by proof of usage, to either port, provided it f urther appeared that both parties 
knew of the usage, and contracted with référence to it; but as it appeared that 
the master in this case had no knowledge of the custom, it could not be set up 
against him to def eat his rights under the charter-party, construed according 
to the natural import of its terms. HeW,, also, that the custom was at best one 
of persistent carelessness and inaccuracy, calculated, if not intended, to mis- 
lead and deceive those ignoraiit of it, and hence entitled to np f avor, and ad- 
missible only on clear proof that the parties intended to be governed by it. 
8. Usage— -General and Spécial— Presumption op Knowledge— Effeot. 

"If a usage is gênerai, both parties are presumed to know it, and to con- 
tract in référence to it. If it is spécial and conflned to a particular business, 
or bas référence to a particular port only, there is no such presumption, and 
it would be unjust to admit it in order to restrict the natural meaning of a 
written contract, except upon proof that both parties were aware of and in- 
tended to be governed by it. " 
8. Spécial Custom — Prbsitmption — By What Rebutted— Wbight. 

"Even if, as respects a spécial custom in a particular trade, or between par- 
ticular ports, there is a presumption that parties in the business contract in 
référence to the custom, this presumption is at best but a pnmafacie one, lia- 
ble to be rebutted by proof that it was unknown to the party against whom it 
is set up, and on that being proved, no weight ought to be given it. " 

In Admiralty. 

H, Putnam, for libelant. 

S. M. Adams and John A. Deady, for respondents. 

Brown, J. This libel was filed to recover the sum of $360, paid 
by the master of the bark Pehr Brahe for stevedore's services in dis- 
charging a cargo of hides at New York in January, 1885. The de- 

*Eeported by Edward G. Benedict, Esq., of the New York bar. 
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mand is founded upon the provisions of a charter of affreîghtment, 
executed by the respondents at Montevideo, for the transportation of 
the cargo of hides thenee to New York. The charter, besides the 
usual provisions, contained the following stipulations : 

"The cargo to be shipped at the port of loading, and delivered at port of 
discharge, as customary, say to be brought to and taken frora along-side the 
vessel at charterers' expense and risk; * * * thirty-flve runningdays 
(Sundays excepted) to be allowed for loading at port of loading. Discharg- 
ing at port of delivery as customary The stevedore to be selected by charter- 
ers, and paid by them the time employed in taking in ballast and changing 
ports of loading not to count as lay days." 

In the original charter the sentence in italics is in writing, inter- 
jected in the midst of a printed sentence about the lay days. The 
other clauses are printed. On the arrivai of the vessel in New York, 
the m aster called upon the respondents' agents to select and furnish 
a stevedore, which they declined to do. The master thereupon em- 
ployed a stevedore to discharge the hides, at an expense of $360; a 
portion of the crew assisting in the work, for whose services nb 
charge was made. The value of the stevedore's work is not disputed. 

The défense is that, by the established custom and usage of the 
trade in hides between Montevideo and New York upon charters in 
the same form as this, the ship is to pay for the services of a steve- 
dore at New York ; and that the understanding of the trade is that the 
clause in question relates to the employment of a stevedore at the 
port of loading only. The évidence offered at the trial was abun- 
dant to prove the alleged custom and understanding in this trade, as 
regards the ship's duty to pay for a stevedore in discharging at the 
port of New York, upon a charter like the présent. The évidence was 
admitted provisionally under objectionj and the case turns upon the 
competency of the évidence, and its effect as respects the master, who 
had no knowledge of the custom. 

1, The clause in regard to the stevedore is written in the charter- 
party immediately following the printed words "discharging at the 
port of delivery as customary;" a clause relating to the time within 
which the discharge is to be made. Its position naturally connects it 
especially with the port of discharge, and with the acts of the parties 
at the port of delivery. If any weight were to be given to the cir- 
cumstance that the word "stevedore" is used in the singular num- 
ber, the natural reading of the charter would therefore confine its 
construction to the stevedore to be employed at the port of discharge 
only. The effect of the whole clause would then be that the steve- 
dore at the port of discharge was to be selected and paid by the char- 
terers; and that, for any delay in discharging beyond the customary 
period, the charterers must pay. Considering that the clause relating 
to the stevedore is inserted in the midst of a sentence relating exolu- 
sively to the port of discharge, and that its insertion there cannot be 
treated as a mère mistake or accident, since the very défense is that 
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the practice of thus înaerting the clause is usual and customary, there 
is little ration al ground for the claim of the respondents to discon- 
nect it -with the port of discharge. 

But, giving to the charter the broadest latitude that is claimed for it 
as a commercial document, and treating the clause in question as an 
independent one that might appear in any part of the charter, discon- 
nected from its présent context, and construing the phrase in f urther- 
ance of the presumed intention of the parties, the phrase would natu- 
rally be interpreted as including the stevedore at the port of discharge 
as well as at the port of loading, provided a stevedore should there 
be necessary. The charter being for a lump sum, a stevedore was 
employed at the port of loading, in the charterer's interest, in order 
that the hides might be stowed as compactly as possible. To accom- 
plish this, the hides of différent consignées were mixed, and so stowed 
as to require a stevedore's services at the port of discharge. The ne- 
cessity of a stevedore in unloading was admitted at the trial. Upon 
thèse facts the, natural meaning and import of the clause relating to 
the stevedore are to require the charterers to pay for ail necessary 
services of a stevedore at the port of discharge, as well as at the port 
of loading. But if the clause were regarded as ambiguous, from the 
use of the singular number, the gênerai rule is that ambiguities in 
phrases inserted by the charterers are construed against them, and 
in favor of the ship, The Martka, 3 Eob. Adm. 106 ; The John H. 
Pearson, 14 Fed. Eep. 749, 752; Carr v. Austin, etc., Id. 419; Mer- 
rill V. Arey, 3 Ware, 215, 218. 

2. In the case of Barnard v. Kellogg, 10 Wall. 383. 390, the office 
of custom or usage is stated as foUows: 

"ïhe proper office of a custom or usage in trade is to ascertain and expiai n 
the meaning and intention of the parties to a contract, — whether written or 
in paroi, — wiiich could not be done without the aid of this extrinsic évidence. 
It does not go beyond this, and is used as a mode of interprétation, on the 
theory that the parties knew of its existence, and contracted with référence 
to it. It is often employed to explain words and phrases in a contract of 
doubtful signification, or which may be understood in différent sensés, accord- 
ing to the subject-matter to which they are applied. But if it be inconsistent 
with the contract, or expressly or by necessary implication contradicts it, it 
cannot be received in évidence to aiïect it. ' Usage,' says Lord Lyndhurst, 
« may be admissible to explain what is donbtful; it is never admissible toeon- 
tradict what is plain.' And it is well settled that usage cannot be allowed f-« 
Bubvert the settled rules of law." 

So, in the case of Merchants" Bankv. State Bank, 10 Wall. 604, 667, 
Mr. Justice Clifford uses the following language : 

"Evidence of usage is admissible in mercantile contracts to prove that the 
words in which the contract is expressed in the particiilar trade to which tho 
contract refers, are used in a partloular sensé, and différent from t^he sensé 
which they ordinarily import; and it is also admissible in certain cases for 
the purpose of annexing Incidents to the contract in matters upon which the 
contract is silent; but it is never admissible to make a contract, or to add 
a new élément to the terms of a contract previously made by the parties. 
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Such évidence may be întroduced to explain what is ambiguous and doubtfui, 
but it 13 never admissible to vary or contradict what is plain. Where the 
language employed is technical or ambiguous, such évidence is admitted for 
the purpose of deflning what is uneertain ; but it is never properly admitted 
to alter a gênerai principle or rule of law, nor to make the légal rights orlia- 
bilities of the parties other or différent from what they are by the common 
law." 

The usage offered to be proved in this case was not for the purpose 
of showing that the term "stevedore" meant anything différent in 
this charter from its ordinary signification; nor would the efîect of 
the évidence, if received, be to nullify the effect of the clause as it 
stands ; for the chaiierers did sélect and pay for a stevedore at the 
port of loading. ïhe purpose of the évidence of this usage is to limit 
the exteut of the application of the clause in question by confining it 
to the port of loading only. Consideriug that the phrase is used in 
the singular number ; that it is only by construction that it would be 
made ordinarily applicable, in the plural sensé, to ail the stevedores 
that might be necessary in the ordinary course of the voyage; and 
that the ofiQce of ail construction and usage is to get at the intent, — 
I think that, if the clause in question could be justly severed from its 
context, the évidence of usage would be compétent, and should be re- 
ceived in order to restriet the application of the phrase so as to ac- 
cord with the actual intention of those who well knew the usage and 
contracted in référence to it. If a usage is gênerai, both parties are 
presumed to know it, and to contract in référence to it. If it is spé- 
cial, and confined to a particular business, or bas référence to a par- 
ticular port only, there is no such presumption; and it is manifest 
that it would be unjust to admit it in order to restrict the natural 
meaning of a written contract, except upon proof that both parties 
were aware of the particular usage and intended to be governed by it. 
Even if, as respects a spécial custom in a particular trade, or between 
particular ports, there is a presumption that parties who are engaged 
in that trade contract in référence to the particular custom, this pre- 
sumption is at best but a prima facie one, liable to be rebutted by 
proof that it was unknown to the party asainst whom it is set up ; 
and, on that being proved, no weight ought to be given to it. This 
point was f ully considered and sustained in the case of Walls v. Bailey, 
49 N. Y. 464. Such, also, was the décision in Kirchner v. Venus, 12 
Moore, P. G. 361; Caldtvell v. Dawson, 4 Metc. (Ky.) 121; Wheeler 
y. Newbould, 5 Duer, 29, affirmed 16 N. Y. 392. See, also, Insurance 
Cos.v. Wright, 1 Wall. 456, 470; Belmont v. Tyson, 3 Blatchf. 530, 
634; Garrison v. Meinphis Ins. Co., 19 How. 312, 316; Bliven v. 
Screw Co., 23 How. 420, 431. 

In the présent case the bark was Russian, and the master a Eus- 
sian, who had never before brought a cargo of hides from Montevideo 
to New York, and had never before corne to this port. He testifies 
explicitly that he had no knowledge of the alleged custom, and there 
is no reason to discrédit bis testimony. On arrivai at New York, be 
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ealled at once upon the ship's agents to furnish a stevedore in accord- 
ance with the apparent meaning, and with bis understanding, of the 
charter-party. At Montevideo, when he observed the stevedore mix- 
ing the différent consignments, he objected, saying that he might be 
blamed at New York. In reply, according to his teatimony, one of 
the respondents told him that it made no différence to him, as he 
had nothing to do with the stevedore's bill on discharge. 

It is urged that this testimony of the captain is not to be credited, 
because inconsistent with the présent olaim. Although, in a strict 
sensé, the master might not be ealled on to object to mixing the hides 
at Montevideo if it were understood that the charterer's stevedore was 
to unload them at New York, yet mixing them would greatly add to 
the trouble of discharging; and it miglit, I think, well be considered 
by the master as likely to cause him to be blamed in New York, even 
if he were not obligea to pay the bill. I cannot recognize in this 
testimony, therefore, any such inconsistency as should discrédit the 
master's testimony. Upon the évidence as it stands, it must be held 
that the master had no knowledge of the alleged custom ; and that it 
therefore cannot be set up, as against him, to defeat his rightsunder 
the charter-party, construed according to the natural import of its 
terms. 

The spécial customs so frequently invoked to modify the apparent 
rights of parties bave been often a subject of judicial criticisn. The 
custom invoked in this case is one specially open to objection. The 
charter is drawn in favor of charterers, at their port of résidence, by 
brokers residing there, with secret référence to a custom taking ef- 
f ect at a distant port, materialiy modifying the f air import of the 
charter, and imposing a very considérable pecuniary burden upon the 
ship. If the open intention of the parties had been to limit the clause 
relating to the stevedore to the port of loading, nothing would seem 
simpler or more natural than to hâve inserted those words of limita- 
tion ; so that the clause would bave read "stevedore at the port of load- 
ing." To omit ail such words of limitation, and to rely upon an al- 
leged custom to supply their place, without making any mention of the 
custom to the master, — partioularly a foreign master, — as in this 
case, who has little or no knowledge of the language in whieh the 
charter is drawn, and haa never before made a similar charter or a 
similar voyage, is in the highest degree calculated to mislead and de- 
ceive. The very existence of the alleged usage, and the customary 
omission of the words "at the port of loading," when that limitation 
is intended by the résident parties, suggests no little suspicion that 
this practice is maintained, if it did not originate, from a willingness 
at the port of loading to mislead and to take advanfcage of foreign 
masters who are ignorant of the usage, and in conséquence accède to 
lower freights. At best, the usage is but a usage of persistent care- 
lessness and inaccuracy in expression, or else of intentional misrep- 
resentation. In any aspect, it is directly calculated to deceive those 
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■who are ignorant of it, because it serves as a mater îal limitation on 
the natural import of the contract. It is therefore entitled to no f avor, 
and can hâve no légal support, exeept upon proof that both parties 
had knowledge of the usage, and contraicted in référence to it. As 
the contrary appears in this case, the défense cannot prevail, and 
there must be a decree for the libelant for $360, with interest and 
costs. 



The Geneva. 

PooB V, The Geneva. 

(Dùfrîet Court, W. D. Pennsylvunia. January 28, 1886.) 

I. Cabriers dp Passbngers— Action to Enfobcb PHNAiiTT against Steam-Boat 
FOR Cakrting an Unlawpul Numbbr op Passengbrs. 

In a suit against a steant-boat to enforce the penalties prescribed by section 
4465, Rev. St., for carrying an unlawfal number of passengers, it appearing 
that the persons in excess of the allowed number aboard the boat were in- 
truders against the will of the offlcers of the boat, and that the boat moved 
from her landing to another convenient place to avoid a crowd of people who 
it was feared might force theirway upon her and endanger her, held, that the 
penalties were not incurred. 

S. SaMB— LiBEL DlBMISSED WITHOUT COSTS. 

But there being apparently good ground for the suit, and the case being one 
proper for judicial investigation, and, moreover, the answer not explicitly 
setting f orth the real ground of défense, 7ield, that -while the libel must be dis- 
missed, it should be without costs to the respondent, who also was adjudged 
to pay certain costs. 

In Admiralty. 

Samuel M. Raymond and Joseph A . McDonald, for libelant. 

Bird dt Porter, for respondent. 

AoHESON, J. This is a suit against the steam-boat Geneva, to re- 
cover penalties imposed by section 4465 of the Revised Statutes, — 
and made a lien by section 4469,, — alleged to hâve been incurred by 
reason of carrying upon the steam-boat a greater number of passen- 
gers than is stated in her certificate of inspection and the spécial 
permit for excursions issued to her under section 4466. The libel 
charges "that on the eighteenth day of October, 1885, while the 
said steam-boat was plying as a passenger boat on the Ohio river 
and its tributaries, to-wit, between Pittsburgh and Davis Island dam, 
the said boat recoived and carried passengers to an amount in excess 
of the numbers allowed, of two thousand or more." The testimony 
is very voluminous. To recite it at any length or analyze it I shall 
not attempt. This would expand the opinion of the court unreason- 
ably. I must confine myself to a bare statement of the facts, (for 
the most part,) with the conclusions I hâve reached after a patient 
investigation of the whole case. 

The respondent Lewis N. Clark, the master of the Geneva, and 
one of her owners, had planned a Sunday excursion on the aforesaid 
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date, tô Davis Island dam, with the Geneva, and the barges Alice 
and Edna in charge of the steamer Twilight; one of the attractive 
features of the occasion being an aquatic exhibition for the amuse- 
ment of the excursionists by Captain Paul Boyton at Davis Island 
dam, or at such other point on the way as Clark might sélect. The 
Geneva lay at the foot of Wood street with her bow towards the 
shore. To her larboard or lower sida was attached a coal-flat from. 
which she had taken fuel. This flat extended down to the Parkers- 
burgh wharf-boat, which, at the upper end, was connected with the 
shore by a staging. The excursion barges, Alice and Edna, with 
the steamer ïwilight, lay below this wharf-boat. The excursion was 
advertised to leave the Pittsburgh wharf at 2 : 30 o'clock p. m. By 
that hour an immense concourse of people had assembled in the im- 
médiate neighborhood of the boats. The number of passengers the 
Geneva was authorized to carry was 300. The regular mode of re- 
ceiving passengers on the boat was by a gang-plank extending from 
her bow to the wharf. The tickets for the -trip on the Geneva were 
sold by William Brenneman, the clerk of the boat, at the foot of 
this gang-plank, and they were taken up by an agent of Boyton, who 
stood on the bow of the boat at the head of the plank. Both Clark 
and Brenneman testify — truly, I doubt not — that the former gave a 
positive order to the latter to cease selling tickets for the Geneva, 
and take in her gang-plank as soon as 300 tickets were sold; and 
there is satisfactory évidence that this order was strictly obeyed. 
But after the gang-plank was taken in a large number of persons got 
aboard the Geneva by way of the wharf-boat, and thence over the 
coal-flat already mentioned, and others got on the steam-boat from 
skiffs which plied between the shore and the upper side of the boat. 
It is impossible to détermine from the proofs the exact number of 
persons who were on the Geneva when, as hereafter related, she 
backed ont from the wharf. No one prétends then to bave made a 
coiint of the people aboard of her, and such of the witnesses as 
speak of numbers give estimâtes only. The libelant's witnesses 
greatly differ in this partie ular; their estimâtes ranging from 500 to 
1,500; one witness, perhaps, naming so high a number as 2,000. 
It is not surprising that there should be such discrepancy in a mat- 
ter of mère opinion, especially in view of the confusion and exoite- 
ment which prevailed that afternoon. The observation of Mr. Shep- 
1er, the engineer at the Monongahela House, deserves hère to be pon- 
dered : 

" The position [he says] in which the Geneva was lying — head on — when I 
went down the second time, was such that you could form but a very poor 
idea of the number on board, as 150 people on ail three decks, crowded to the 
front, would make her appear very full." 

It is shown that there were less than a dozen of persons in the 
eabin. Almost every body was on deck, sight-seeing, and most of 
the people were on the hurricane deck. It is indeed shown that the 
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steam-boat subsequently lîsted over, sa that one of her gnards took 
water, but this was occasioned by the people crowding to that side of 
the boat; and Mr. Neeld, one of the United States local inspectors 
of steam-boats and an experienced river man, testifies that less than 
200 persons might so list the boat. A careful considération of tbe 
proofs leads me to the conclusion that they justify the finding that 
the numbor of persons aboard the Geneva, exclusive of ofEcers and 
crew, was 500. Higher, it would not be safe, in my judgment, to 
put the number. Whether the master or owners of the Geneva were 
legally responsible for this overcrowding of the steam-boat is now to 
be considered. 

About the time the gang-plank of the Geneva was taken in, Capt. 
Clark, then on his way down to the other excursion boats, stopped at 
the Parkersbiirgh wharf-boat, and requested Peter Walter, the man 
there in charge, not to permit any person to pass over the wharf-boat 
to the Geneva; and it is abundantly sho^vn that Peter and his assist- 
ants did put forth every possible effort to prevent the people from 
going over the wharf-boat, but in vain. They pressed on aild over it 
to the Geneva in spite of ail opposition. The situation is thus de- 
scribed by Peter: "Had I had two cannon with grape and canister I 
could bave kept the people ofï, but not otherwise." Finally, to stop 
the crowd, the staging of the wharf-boat was thrown into the river. 
Doubtless many of the people who got on the Geneva by way of the 
wharf-boat and over the coal-flat had tickets for the excursion; but 
I am satisfied they bought them at points lower down the wharf, and 
for the excursion barges Alice and Edna. John Armstrong, the en- 
gineer of the Geneva, testifies that he saw other persons, besides 
those already mentioned, coming from the Alice, along the outside 
guard of the wharf-boat, and getting on the Geneva. His estimate 
is that 200 persons got on the Geneva by way of the wharf-boat, and 
at least 50 out of skiffs. His position on the lower deck gave him 
excellent opportunities for seeing. His testimony as to persons get- 
ting on the steam-boat by thèse irregular methods is well sustained 
by mucb other évidence. Thus, Richard Jones, the keeper of a boat 
store at No. 111 Water street, who himself got on the Geneva by way 
of the wharf-boat without paying, testities that he thinks he saw 200 
persons do the same thing. 

The libelant contends that he bas shown that the persons who came 
aboard the Geneva by way of the wharf-boat and by skiffs did so by 
permission of the ofïïcers of tbe Geneva, and that tickets or fares were 
collected from them by authorized parties. No doubt the libelant's 
witnesses who testify to this effect are honest enough, but I am eu- 
tirely satisfied that they are mistaken. The clear weight of the évi- 
dence hère is with the défense. At this particular time Capt. Clark 
was out on shore, and Thomas Boland, the mate of the Geneva, was 
the officer incommand. He strikes me as a very candid and truth- 
ful witness. According to bis statement,— and he is fully corrobo» 
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rated by disinterested witnes8es, — hé and hia subordinates texerted 
themselves to the utmost to prevent persons getting on the steam-boat 
after the gang-plank was pulled in. Save in the case of three or four 
ladies, ail who entered the Geneva otberwise than by the gang-plank 
did so against the remonstrances and despite opposition of the mate 
and crew of the boat; and under ail the proofs I bave no hésitation 
in finding that ail the persons bej'ond the authorized number of pas- 
sengers who came on board the Geneva did so without the consent 
and against the will of her master, ofEcers, and owners, and despite 
ail reasonable efforts then possible on their part to prevent it. 

That it may not be thought that I bave overlooked the fact, it ia 
proper just hère to state that there is évidence that a few passengers 
(estimated by libelant's witness Louis Garber at from 15 to 20) were 
already scattered about the Geneva when Brenneman went out to the 
foot of the gang-plank to sell tickets; but, as an offset to this, it ap- 
pears that some two dozen persons who there bought tickets from 
Brenneman did not at the time go aboard the Geneva, and it doea not 
a^pear they went on her at ail. Moreover, a few persons left the 
boat about that time. 

When Capt. Clark was informed that the people were forcing them- 
selves on the Geneva, he at once returned to the boat and took com- 
mand. At this juncture, the steamer James G. Blaine came to the 
wharf, landing immediately above the Geneva. The crowd on the 
wharf at once made a rush for the Blaine, and many boarded her, 
some of wbom jumped from her to the Geneva. There was an im- 
mense mass of people on the wharf in front of the Geneva, and there 
was danger of their forcing their way upon her. Capt. Clark there- 
fore backed his boat out into the river, — grazing the Blaine as he did 
so, — and took the Geneva a few hundred yards — the spaoe of about 
two squares — down the wharf, landing at or near the mouth of Ferry 
Street. There Boyton gave his exhibition. Many people, by persua- 
sion of the officers of the boat or because of their own appréhensions, 
hère left the Geneva. After Boyton's exhibition was over the Geneva 
made her excursion to Davis Island dam and back, but her passen- 
gers on the trip, it is shown by actual count, numbered less than 200. 

Mr. Neeld. when asked what, in his judgment, was the proper course 
for Capt. Clark to pursue under the circumstances just detailed, 
when the Geneva lày at the foot of Wood street, answered: "To do 
just as he did do, — back out from the crowd. That's what I would 
bave done had I been eaptain of the boat." I hâve no doubt that this 
judgment is sound. If Capt. Clark had remained tliere, it would hâve 
been at the risk of sinking or capsizing his boat, to the great loss of 
human life. It was impossible for him to disembark his passengers 
at that time and place ; nor had he the force to expel intruders. In- 
deed, had he attempted such a thing it must bave brought on a seri- 
0U8 riot. ■ There were many rough charactera in that crowd, both on 
and off the Geneva. Capt. Clark, therefore, was in the strict Une of 
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his duty when he moved the Geneva from the mouth of Wobd street 
down to Ferry street ; and, as the persons aboard the boat in excess 
of the excursion permit were intruders, whom he carried against his 
will and under a speoies of compulsion, the penalties prescribed by 
the act of congress were not incurred. 

The libel, therefore, must be dismissed, but without any costs to 
the respondent. Moreover, besides paying the commissioner's fées for 
his own testimony, the respondent must be adjudged to pay the ex- 
penses of the watehman employed by the marshal to take charge of 
the boat. Several reasons justify such order. There was apparently 
good ground for instituting this suit. Indeed, judicial investigation 
seemed to be demanded. Besides, had the respondent's answer been 
more explicit, and set forth the real ground of défense, the time oo- 
cupied by this investigation might hâve been shortened very much. 
Let a decree be drawn in accordance with the foregoing opinion. 



Law V. BoTSFORD and othera. 

(District Court, E. D. Mîchigan. Pebruary 8, 1886.) 

1. Cabriasb dp Goods by Vbbsbl— Duty op Vbsseit— Dbliveby. 

A vessel discharges her whole duty to her cargo by delivering in good order 
sll that Bhe bas received. 
9. Samb — CusTOM — Deditotion peom Frbight. 

A custom to deduct from the freight earned the value of any deflciency be- 
tween the quantity delivered and thatstated in the bill of lading, and that the 
carrier shall not be permitted to show that he delivered ail he received, Is un- 
reasonable and invalid. 
8. Same— BrLL DP Lading — Powbk op Masteb. 

The masterbas nopower to bind the vessel by an agreement in the bill of 
lading that the same shall be conclusive as between the shippers and carrier 
as to the quantity of cargo to be delivered to the consignées. 

In Admiralty. 

F. H. Canfield, for libelant. 

S. S. Babcock, for respondents. 

Bkown, J. This is a libel in personam for freight. The facts of 
the case are substantially as follows : In November, 1884, the schooner 
Lizzie A. Law took on board at Port Huron a cargo of wheat for Buf- 
falo, and received two bills of lading, amounting to the sum of 46,047 
bushels. The second mate attended to the loading in of the wheat 
from the elevator at Port Huron, and, with the weighman of the ele- 
vator, tallied the separate bins as they went on board the schooner, 
and upon completing the lading the master received two bills of lading, 
signed by the défendants, for this amount. The bills of lading con- 
tained the following somewhat extraordinary stipulation : 

"It is agreed between the carriers and shippers and assigns that, in consid- 
ération especially of the freight hereon named, the said carriers, having su- 
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pervised the wëîghîng of said cargo înboard, hereby agrée that this bill of lading 
shall be conclusive, as between sliippers and assigns and carriers, as to the 
quantity of cargo to be delivered to consignées at the port of destination, (ex- 
cept when grain is heated or lieats in transit,) and tliat they will deliver tiie 
f ull quantity liereon named, or pay for any part of tlie cargo not delivered at 
tiae cnrrent marliet priée; the value hereof to be deducted from the freight 
money by consignées, if they shall so elect, and thereupon the carrier shall be 
subrogated to the shippers' and owners' rights of property, and action there- 
for." 

The address on the margin was as foUows : "Order of J. E. & W. 
F. Botsford, New York. Notify David Dows & Co., care E. B. Wil- 
bur & Co., Buffalo, for transhipment only, identity to be preserved." 

The vessel' proceeded to Buffalo with her cargo, where it was 
weighed out at the elevators, and, as is not unusual, there was an 
apparent shortage of some 496 bushels. The elevator at Buffalo, con- 
forming to a usage which is said to be well known, and indeed uni- 
versal, deducted the value of thèse 496 bushels from the freight, and 
paid the residue to the master of the vessel. This action is brought 
to recover the amount of this unpaid balance of freight. 

That the custom of deducting shortage in this way is, in the ab- 
sence of an express. stipulation, unreasonable and invalid, was settled 
by the suprême court of this state in the case of Strong v. Grand 
Trunk R. Co., 15 Mich. 206, in whieh the court held that the usage, 
however convenient, could only rest for its observance upon the con- 
sent of parties. It is a custom which bas repeatedly been held void 
by the courts, and one which bas been submitted to by shipmasters 
because the amount of the shortage is usually too small to justify 
the expense of litigation. At the same time there is no doubt that 
the vessel is bound to deliver ail that she received, and that the fact 
that the cargo, when weighed out, does not tally as much as it did 
when it was weighed in, créâtes a presumption that some of it bas 
been lost in transit, and throws upon the vessel the burden of show- 
ing that there bas been no loss. But if the intermediate consignée 
deducts from the freight the value of the shortage, he does so at the 
péril of its being recovered back, if in fact there bas been no loss in 
transit. In this case it appears very clearly, and that is one of the 
points in the case about which there is practically no dispute, that 
there was no loss in transit. The Lizzie A. Law delivered ail she 
received. There was évidence tending to show that, at the Lime 
Kilns, a portion of the cargo was taken from one hatch, and wheeled 
over to another hatch, merely as a shift, for the purpose of decreasing 
the draught of the vessel forward, andincreasingit aft; inother words, 
to trim the vessel so that she could get over the Lime Kilns. But 
there is no évidence that a bushel of the wbeat was lost; indeed, the 
évidence is explicit that there was none. 

It cannotbe too well understood that a vessel bas discharged her 
entire duty when she bas delivered ail she bas received. This is not 
only the dictate of common sensé, but is also the law as laid down^ 
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in Shepherdv. Naylor, 5 Gray, 591, and Kelley v. BowJcer, 11 Gray, 
428. So that, while the fact that the vessel did not tally as much at 
Bufifalo as at Port Huron cast upon the master the burden of proving 
that she delivered ail that she received, he fuUy satisfied this require- 
ment, and hence I think is exonerated from liability in that partiou- 
lar. In this view it is not necessary for me to solve the question, 
whieh in its nature is insoluble, viz., whether the cargo was correctly 
weighed at Port Huron or at Buffalo. It is impossible for us to tell 
at this time where the mistake occurred. There was a mistake in 
measuring this cargo either inboard or outboard. If the mistake oc- 
curred at Bufïalo, then the vessel is entitled to her freight upon the 
whole amount of the bill of lading. If the mistake occurred at Port 
Huron, she is entitled to her freight upon the Bufïalo weight. As this 
is ail that is claimed in this case, I am not obliged to détermine 
whether the mistake was at one point or the other. 

That the défendants in this case, aside from the stipulation in the 
bill of lading, are liable for the unpaid freight is beyond question. 
They were the consignors of the cargo, and the rule is well settled that 
the consigner may be resorted to, notwithstanding the cargo has been 
delivered to the consignée. That the original contract of the vessel 
is with him, and that thé master may waive his remedy against the 
consignee,and resort to the consignor, I believe is uniformly held by 
the authorities. But in this case the défendants were not only the 
consignors, but they were also the consignées. The bill of lading is 
addressed to the order of J. B. & W. F. Botsford, New York, care of 
E. D. Wilbur & Co., Bufïalo. The rule is also well settled that where 
the cargo is consigned to the care of another, that person is only the 
agent of the final consignée, who in this case is the consignor, so that, 
whether the défendants be sued as consignors or consignées, the ac- 
tion will lie against them. Hutchinson, Carriers, § 450. 

It remains only to consider the effect of the stipulation in the bill 
of lading that the amount stated in the bill shall be conclusive as be- 
tween the shippers and the carriers. This is certainly a very singù- 
lar stipulation, and was designed undoubtedly to obviate the difficul- 
ties which are thrown in the way of dedueting shortage, but we think 
the answer to it is not a dijBficult one. It is well settled by the case 
of Grant v. Norway, 10 C. B. 665, in England, and The Freeman, 18 
How. 182, in this country, that the master has no authority to sign 
a bill of lading for a cargo not laden on board. Now, this is nothing 
more nor less than such a contract. It is an agreement that the 
amount named in the bill of lading shall be conclusive upon the ves- 
sel, though never a bushel may hâve beën laden on board. The mas- 
ter has no authorityto make a stipulation of this kind. It is possi- 
ble that it would be binding between the consignor and the owner of 
the vessel if he assented to it personally, but the power of the master 
+0 bind his ship is limited to contracts made in the usual and ordi- 
nary course of business. In thé above case of T/ie Freeman, it issaid 
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by the suprême court that the master has no more an apparent un- 
limited authority to sign bills of lading than he bas to sign bills of sale 
of the ship. See, also, Pollardv. Vinton, 105 U. S. 7. His authority 
is to sign bills of lading of the usual ténor and description, consisting 
of a receipt for the amount shipped, subject to explanation, and a 
contract to deliver in the usual form at the port of destination. Such 
a contract the master has undoubtedly the right to sign, but he has 
no right to sign such contract before the cargo is laden on board. In 
this case there is no question of hcmafide indorsement, and I think it 
very clear that the stipulation, while it may perhaps bind the master 
personally, is not obligatory upon the vessel. 

The libelant is entitled to a decree for the residue of his freight. 



The a. R, Webks p. Thb Ephrttessi. 

The Epheuesbi v. Thb A. E. Weeks. 

{Distriet Court, E. D. Pennsyhania. January 29, 1886.) 

CoLi/isioN— Unustial Cabe— Damages. 

Where a collision results from want of due care upon the part of a vessel, 
she is liable in damages. 

In Admiralty. 

Henry R. Edmunds, for the A. E. Weeks. 

John L. Lane, for the Ephruessi. 

Butler, J. The schooner had the right of way. It was therefore 
the bark's duty to keep ofif. She did not ; and, in the absence of ex- 
culpatory proof, must be held to hâve been in fault. I find no such 
proof. The schooner kept her course, as was her duty, and the bark 
was unembarrassed. Wby she did not keep off is sufficiently ex- 
plained by the testimony and report of the pilot. In addition, how- 
ever, to the want of care in controlling her course, of which he speaks, 
I think there was imprudence in approaching so near the schooner 
before taking measures to go under her stern. While the condition 
of the wind and tide, and character of the channel, presented no ob- 
stacle to the control of the bark tending to excuse her, — none which 
ehould not hâve been foreseen and provided against, — the circum- 
stances were such as to call for unusual care. The failure to observe 
this care caused the accident. 

A decree must be entered in favor of the schaoner for full damages 
and costs, in each case. I find no évidence that she was guilty of 
contribatory fault. It was her duty to holà her course until she saw 

* Eeported by 0. B. Taylor, Esq., of the Philadelphla bar. 
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that collision was imminent. She was justified în expecting the bark 
to go nnder her stern. She had no reason to expect that this vessel 
■would cease paying off; that she would corne so close as to lose the 
benefit of the wind, and drift with the tide. When she discovered 
the danger, there was no time to avoid it. A failure to do the right 
thing under such circumstances is not a fault. It does net appear, 
bowever, that anything coald bave been done to avoid the result. 



The Z. L. âdams. 

niokebson v. montgomebt. 

(District Court, 8. D. New York. November, 1888.) 

1. DiscHAnas op Caroo— Bill of Lading— usage dp Trapb— Demurkage. 

When a bill of lading fixes no time for the discharge of the cargo, the duty 
of a consignée is to use due diligence in procuring a berth, and to discharge, 
according to the custom of the trade; and lor failure to exercise such diligence, 
demurrage is recoverable. 

2. Same— Upon THE Pacts One Dat's DEMUimAOB Allowbd. 

The schooner Z. L. Adams arrived in New Yorlî, June 28th or 29th; and the 
respondents, to whom the cargo was sold, "to arrive, " knowing thàt the facil- 
ities of their private pier were inadéquate, began, on Ju y Ist, to malie in- 
quiries for a suitable place of discharge. The inquiries were continued over 
the 8d and 8d, when a berth was found. Sunday and July 4th intervened. 
The vessel arrived at her berth on the 6th, and flnished unloading on the lOth. 
The évidence showed four days to be a reasonable period for the discharge. 
Held, the respondents were chargeable with one day's demurrage, — June 30th, 
— as they showed no reason for deferring their inquiries for another berth 
nntil Jufy Ist. 

In Admiralty. 

Beehe, Wilcox é Hohbes, for libelants. 

Geo. A. Black, (Scudder é Carter,) for respondents. 

Brown, J. This action was brought to recover damages in the nat- 
ure of demurrage for delay in unloading the schooner Z. L. Adams, 
•which arrived with a cargo of 360 tons of ice, consigned to P. H. 
Smith, on June 28 or 29, 1880. Prior to arrivai, the ice had been 
twice sold, to arrive, and was received by Montgomery & Co., the 
second vendees. 

As the bill of lading fixed no period for the discharge of the cargo, 
the only obligation of the consignée, or bis vendee, was to use due 
diligence in procuring a berth and to discharge, according to the cus- 
tom of the trade. 

The usage in respect to the discharge of ice, as a very perisbable 
cargo, is no doubt somewhat peeuliar. By the necessities of the case 
it must be discharged either into carts for immédiate distribution at 
retail, as seems by the évidence to be most usual with vessels arriv- 
ing in the summer season,,or else sold to the wholesale dealers for 
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çtorage. The respondents were not the consignées of this ice, and I 
am not prepared to hold that any vendee of a consignée of cargo may 
keep a vessel awaiting her turn to discharge, after many prior ves- 
sels, at his own wharf, where, as in this case, fae bas no facilities for 
discharging more than one vessel at a time. See Henley v. Brooklyn 
Ice Co., 8 Ben. 471 ; S. C, 14 Blatchf. 522. It is not necessary, how- 
ever, to consider that point; because one of the respondents testified 
that "he found it was going to take too long" to discharge this vessel 
at his wharf, and he therefore set about finding another place of dis- 
charge, either among the wholesale or the retail dealers. He says he 
began to inquire July Ist, and foUowed it up till July 3d, when he 
found a berth at Pier 52, and gave notice at Smith's, the évident 
head-quarters of communication with the iibelant. As July 4th and 
Sunday intervened, the vessel did not arrive at her berth until July 
6th. She wfis discharged on the lOth. For the discharge of ice and 
the dunnage about four days appear to be a reasonable time by the 
évidence; and this time was not exceeded. But as thei respondents 
are chargeable with knowledge of the facilities at their own wharf at 
once, on the report of the vessel, which was early on June 28th or 
29th, there is no reason why they should hâve delayed at least one 
whole day before beginning to make inquiries for another berth. The 
respondents should be charged for this day's delay. It is uncertain 
from the testimony whetber the schooner reported June 28th or 39th, 
and I therefore allow demurrage for one day only, at the rateof eight 
cents per ton per day, or $28.80, with interest from July lOth, $4.75, 
making $33.55, with costs, for which amount judgment may be en- 
tered for libelants. 
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Jenkins and others v, Hannan and others.' 
(Circuit Court, S. D. Ohio, W. D. April 19, 1884.) 

1. Equity— Adéquate Remedy at Law. 

Upon a bill in equity to set aside deeds made on orders of sale of lands in 
judicial proceedings, which were alleged to be null and void, and for an ac- 
count of rents and profits, Jield, that there was a plain and adéquate remedy 
at law by an action of ejectnient for the recovery of thé possession of the 
lands and the mesne profits. 

2. SaME — JUDGMBNT AGAIN8T ONB IN REBELLION. 

J. was a résident of a county that beoame a part of West Virginia, and left 
hîs home and entered the Confederate army, and continued in armed hoatility 
to the Union until his death. During the time he was so engaged suit was 
commenced in Ohio by creditors against him, attachment levied on his lands 
there situated, and constructive service made upon him. Judgmentwas had, 
and such lands sold upon orders therefor. Upon bill in equity by his heirs 
againSt the purchasers and others in possession to set aside said sales on the 
ground that said proceedings were void, Jield, (1) that equity had no jurisdic- 
tion; (2) that J. having voluntarily left his country for the purpose of engag- 
ing in hostility against it, his heirs cannot jU9tly complain of légal proceed- 
ings regularlj' prosecuted against him as an absentée, on the ground of his in- 
ability to return or to hold communication with the place where such proceed- 
ings were conducted. 

In Equity. 

Franklin T. Cahill and Goode é Huff, for complainants. 

T. D. Lincoln, for défendants. 

Sage, J. The complainants are the chiidren and heirs at law of 
Albert G. Jenkins, who died May 21, 1864. 

The bill sets forth that on the seventeenth day of May, 1862, Al- 
bert G. Jenkins was, and had been for many years, the owner in fee- 
simple of certain improved real estate situate in the city of Ironîon, 
Lawrence county, Ohio, and described in the bill: that in the months 
of July and August, 1861, certain parties named in the bill brought 
five several actions at law in the court of common pleas of Lawrence 
county, Ohio, against said Albert G. Jenkins and others, and sued 
eut attachments based on the non-residence of said Jenkins, which 
were levied upon said real estate; that service was made by publica- 
tion, judgments taken in each of said cases, — ^in three of them by de- 
fault, and in the remaining two upon trials on the issues joined by 
answers filed by H. S. Neal, an attorney at law, as attorney for said 
Jenkins. The complainants allège that Neal acted as such attorney 
without the knowledge or authority of said Jenkins, who, they allège, 
never knew of the institution of said suits, or any of them, or of any 
of the proceedings thereupon. The complainants further allège that 
upon each of said judgments an order for the sale of said real estate 
was issued, and upon said order the same was, on the seventeenth 
day of May, 1862, sold to the défendant William P. Hannan for the 

'Eeportedby J. G. Harper, Esq., of the Cincinnati bar. 
v.26F.no.9— -42 
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price and sum of $2,750, and was subsequently conveyed by deed to 
him by the sheriff of said county of Lawrence; that afterwards, to- 
■wit, on the twenty-third day of October, 186t3, said Hannan sold and 
conveyed said real estate to the défendant the Second National Bank 
of Ironton for the sum of $12,500, and on the twenty-ninth of Sep- 
tember, 1868, said bank sold and conveyed a portion of said real es- 
tate to the défendant Jeremiah Davidson ; that said deeds were in- 
ôperative, void, and of no efïect, and so was eaoh of them, to pass the 
title to said real estate, for the reason that said judgments were void; 
that said bank and said Davidson are in possession of said real estate, 
and claim the ownership thereof under and by virtue of said judg- 
ments, sales, and conveyances; and that they hâve no other rigbt or 
claim thereto. 

Complainants further aver that prior to the institution of said suits, 
to-wit, on the twenty-ninth of May, 1861, said Albert G. Jenkins en- 
tered the military service of the so-oalled Confederate States of Amer- 
ica, and contiuued therein and remained witbin the limita of said so- 
called Confederaoy, without departing therefrom, thenceforth until his 
death, which they say took place on the twenty-first of May, 1864, at 
which time he held the rank of major gênerai in said service ; that dur- 
ing the year 1861, and for many years prior thereto, he was and had 
been a résident of the state of Virginia; and that he was from the 
twenty-ninth of May, 1861, until his death continuously, and without 
interruption, engaged in armed hostility against the government of the 
United States, ail of which facts were well known to the défendants, 
one of whom, said Davidson, was on said twenty-ninth of May, 1861, 
a tenant of said Jenkins, and bas ever since that date occupied the 
same property that he afterwards, as aforesaid, bought; that at the 
time of making service by publication in said cases said Jenkins was, 
as each of said défendants well knew, a résident of Virginia, living 
within the district covered by the proclamation of the président of the 
United States, and was by said proclamation prohibited from holding 
any intercourse with persons living in the county of Lawrence and 
statiB of Ohio, and being an enemy of the United States, he could not 
lawfully obey any summons issued or published by any court of said 
state, nor could he hâve appeared or defended said suits had he known 
that they were pending ; that said défendant Hannan waa an intimate 
acquaintance of said Jenkins, and at the time of purchasing said real 
estate at said sheriff's sale openly proclaimed that he did so to save 
the property for said Jenkins or his heirs. Complainants further al- 
lège that said real estate at the time of said sale was well improved, 
and ever since said time bas been yieiding the défendants a rental of 
$100 per month. ■ Wherefore complainants pray the court to set aside 
said pretended judgments and sales, and déclare them nuU and void; 
that the said déedto said Hannan may be delivered up and canceled, 
and an account taken of said rents and profits of said real estate, and 
charged to the défendants; and that the plaintiffs may be at liberty 
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to redeem said premises on payment to the défendant Hannan of the 
amount he paid for said premises at said sale, less the rents and 
profits as aforesaid ; and that thereupon the défendants be ordered 
and required to deliver possession of said premises to the complain- 
ants, free of ail incumbrances done or sufïered by the défendants, or 
either of them; and that the deeds under which the défendants elaim 
may be delivered up for cancellation. The bill concludes with a gên- 
erai prayer for relief. 

The défense is a déniai of the invalidity of thejudgments and sale 
thereunder, and a déniai that Neal, who it is admitted acted as attor- 
ney for Jenkins, did so without authority. Défendants admit that 
Jenkins was an inhabitant of the state of Virginia, but they aver that 
his résidence was at the date of said judicial proceedings, andalways 
had been, upon his farm on the south bank of the Ohio river, in 
Cabell county, in said state, and that from the breaking out of the 
rébellion, in April, 1861, until June 19, 1863, that part of the state 
of Virginia lying west of the Alleghany mountains, embracing some 
48 counties, and including the county of Cabell, had a state govern- 
ment for the state of Virginia, with its capital at Wheeling, and with 
Francis H. Pierpoint as governor, and that the same was the légal 
and valid government of the state of Virginia; that under proceed- 
ings had with the consent of the state of Virginia, the state of West 
Virginia, composed of the counties aforesaid and others, was organ- 
ized, and was admitted into the Union, and from and after June 19, 
1863, became and was one of the states of the United States. And 
the défendants aver that said Albert G. Jenkins was, during a large 
portion of his time from the breaking out of the rébellion until his 
death, in the said county of Cabell, and in other counties of West 
Virginia. Admitting that said Jenkins was in armed hostility to the 
government of the United States, they aver that he was voluntarily 
so engaged, in opposition to the views of a large majority of the in- 
habitants of Cabell county, and of West Virginia; that none of the 
territory now included in West Virginia was ever in armed hostility 
to the government of the United States, or recognized by the govern- 
ment ot the United States as enemy's territory, or included in the 
president's proclamation; wherefore they aver that said Jenkins 
never was prohibited or prevented from holding intercourse with the 
citizens of the loyal portion of the United States. Défendants deny 
that said Jenkins was ignorant of the institution of said suits, and 
aver that when they were brought,and continuously thereafter, while 
they were pending, said Cabell county was within the lines of the 
army of the United States. Défendants deny the averments of the 
bill as to the rents of said real estate, and the défendant Hannan dé- 
nies that at the time of his purchase he proclaimed that he made the 
purchase to save the property for Jenkins or his heirs. 

As to the averment by the complainants that défendant Hannan 
proclaimed, when he bought the property, that he did so for the ben- 
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eût of Jenkins or his heirs, it cuts no figure in the cause for two rea- 
sons : First. It is averred that Hannan sold and conveyed the real 
estate whicb he purchased to the défendant the Second National Bank 
of Ironton, and it ia net averred, nor is there any attempt to estab- 
lish by proof, that the bank had any notice that Hannan bought as 
agent or représentative, or for the benefit of Jenkins or his heirs; 
and as he held the deed in fee-simple, in his own name, the bank 
took free from any obligation of trust or agency resting upon Han- 
nan. Second. Even if the bank had notice, it was compétent for the 
complainants to elect whether to treat the deed to Hannan as a nul- 
lity, for the reason that it was made under void judgments and a void 
sale, or to affirm the sale and deed by waiving their invalidity, and 
sue to enforce a trust against Hannan. They hâve elected to treat 
the judgments as void, and the sale as a nullity, and having made 
their élection, they are bound by ifc. "A ward or heir may elect to 
affirm a void sale, and thus entitle himself to the proceeds. When 
a valid élection is once made, it cannot be revoked." Freem. Jud. 
Sales, § 48; Jennings v. Kee, 5 Ind. 257. 

It may be suggested, also, that if Jennings was at the time of the 
bringing of the suit, and of the sale, an enemy, inhabiting the en- 
emy's country, and prohibited by the president's proclamation from 
holding intercourse with inhabitants of the loyal portions of the United 
States, as the complainants insist, it is at least doubtful whether 
Hannan could hâve become his trustée or agent. 

No advantage can be taken in this court of mère irregularities or 
errors in the suits under which the sale of the real estate desoribed 
in the bill was made, for the reason that those cases could be reviewed, 
and the errors or irregularities corrected, only by the highest courts 
of the state. Moreover, under the law of the state of Ohio, it was 
provided that the reversai of a judgment should not affect the title of 
the purchaser to lands sold for the satisfaction of the judgment. 51 
Ohio L. 5T. To establish their title the complainants must therefore 
proceed upon the theory that the judgments are void. "A void judg- 
ment, order, or deeree, in whatever tribunal it may be entered is, in 
légal efïect, nothing. AU acts performed under it, and ail claims 
flowing ont of it, are void. Hence a sale based on such a judgment, 
bas no foundation in law; it must certainly fall. Judicial proceed- 
ings are void when the court wherein they take place is acting with- 
out jurisdiction." Preem. Jud. Sales, §§ 2, 3, 42. "A void judgment 
is in légal effect no judgment. By it no rights are divested; from it 
no rights can be obtained. Being worthless in itself, ail proceedings 
founded upon it are equally worthless. It neither binds nor bars any 
one. AU acts performed under it, and ail claims flowing out of it, 
are void. The parties attempting to enforce it may be responsible 
as trespassers. The purchaser at a sale by virtue of its authority 
■finds himself without title and without redress." Freem. Judgm. § 
117. Thèse statements of the law are sustained by the entire cur,- 
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rent of authority, and they are so well séttled that they are not open 
to question. 

The complainants allège, and the défendants admit, that the dé- 
fendants are in possession. The complainants allège that the judg- 
ments and deeds under which the défendants hold are utterly Yoid; 
that, as has already been stated, is the only claim upon which they 
can stand. What is there, then, in tbe complainants' billwithin the 
Jurisdiction of a court of equity? If the judgments against Jenkins 
are void, and the sale and deed made thereunder a nullity, what ia 
there to cancel or set aside ? If Hannan acquired no right or title by 
his purchase, if, as the authorities without exception déclare, he was, 
being a purchaser under a void judgment, a mère trespasser, without 
right and without title, what need to tender, or offer to pay, the pur- 
chase money ? If the défendants are, as the complainants insist, in 
possession of complainants' lands without title, under deeds which 
are wholly invalid, why is not an action of ejectmentthe proper rem- 
edy? If it be, equity has no jurisdiction. Section 723, Eev. St., 
provides that suits in equity shall not be sustained in either of the 
courts of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law. This is but the statement of 
a well-known raie in equity, and it has been recognized by express 
enactment ever since the judieiary act of 1789. 

It may be urged that the bill prays for an account of rents and 
profits, but a claim for mesne profits can be asserted in an action of 
ejectment, and furnishes a plain, adéquate, and complète remedy. 
Leivis V. Cocks, 23 Wall. 466, is exactly in point, and conclusive. 
There a bill in equity was filed to reoover possession of lands sold in 
1863 upon exécution, to satisfy a judgment rendered by the provis- 
ional court of New Orléans, (a court established by proclamation of 
Président Lincoln while New Orléans was occupied by troops of the 
United States,) against Cocks, then absent from the state, upon ser- 
vice nàade upon one Hallysted, who, it was alleged in the pétition, 
was Cocks' agent. Execution was issued, and two bouses and lots, 
the property of Cocks, were sold. The purchaser, one Izard, subse- 
quently mortgaged the property to Lewis, who caused it to be sold 
under the mortgage, and became tbe purchaser. Eelief was prayed 
for in the bill on the grounds (1) that the provisional court was a 
nullity, and the judgment against Cocks void; (2) that no service of 
process had been made upon Cocks, and that Hallysted was not his 
agent, and therefore that service made upon him was not valid ser- 
vice as against Cocks; (3) that Izard, the purchaser at the sale made 
in pursuance of the judgment, professed to be the friend of Cocks, 
and to be buying the property for his benefit. The complainants ten- 
dered back the purchase money, with interest, and they also de- 
manded (as appears from the argument of their counsel) an account. 
The court held that the provisional court was a valid court, that the 
fraud chargjed upon the purchaser, that he represented that he in- 
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tended to buy the property for the benefit of the judginent debtor, 
was not sustained by the évidence, and proceeded, Justice Swatse 
pronouncing the opinion : 

" It must be borne in mind tliat thecomplainant is not in possession of the 
property. If the bill alleged only the nullity of the judgment under vvhich 
the premises were sold, by reason of the non-service of the original process in 
the suit, wherefore the défendant had no day in court, and judgment wasren- 
dered against him by detault, and upon thèse grounda had aslced a court of 
equity to pronounce the sale void, and to take the possession of the property 
from Izard and give it to the complainant.could suoh a bill be sustained? 
Such is the case in hand. ïhere is nothing further left of it, and there is 
nothing else before us. Viewed in this light, it seems to us to be an action 
of ejectment in the form of a bill in chancery. According to the bill, ex- 
cluding what relates to the alleged fraud, there is a plain and adéquate rem- 
edy at law, and the case is one peculiarly of the character where, for that rea- 
son, a court of equity will not interpose. ïhis principle in the English equity 
jurisprudence is as old as the earliest period in its recorded history. Tho 
sixteenth section of the judiciary act of 1789, enacting ' that suits in equity 
sliall not be sustained in either of the courts of the United States in any case 
where plain, adéquate, and complète remedy may be had at law,' is merely 
declaratory, and made no change in the pre-existing law. * * * In the 
présent case the objection was not made by demurrer, plea, or answer, nor 
was it suggested by counsel. Nevertheless, if it clearly exists, it is the duty 
of the court sua sponte to recognize it, and give it effect. It is the universal 
practice of courts of equity to dismiss the bill if it be grounded upon a merely 
îegal tltle. In such case the adverse party bas a constitutional right to a 
trial by jury. * * * In the présent case the bill seeks to enforce 'a 
merely légal title.' Au action of ejectment is an adéquate remedy. The 
questions touching the service of the process can be better tried at law than 
in equity. If it be desired to hâve any rulings of the court below brought 
tothis court for review, tbey can be better presented by bills of exception and 
a writ of error than by dépositions and other testimony and an appeal in equity. 
There is another important point which we hâve not overlooked. It is whether 
the judgment of the provisional court can be pronounced a nullity without 
the légal représentatives of Anderson, the deceased plaintifE, being before 
the court as a party. As the flrst objection is a fatal one, we hâve not con- 
sidered that question, " 

The case of Ellia v. Davis, decided November 10, 1883, and reported 
in 109 U. S. 485, S. G. 3 Sup. Ct. Eep. 327, is also in point. There 
it was held that "where an heir at law brings a suit in equity to set 
aside the probate of a will in Louisiana as null and void, and to re- 
cover real estate, and prays for an accounting of rents and profits by 
an adverse party in possession, who claims under the will, this court 
will refuse to entertain the prayer for recovery of possession if the 
complainant has a plain, adéquate, and complète remedy at law. 
* * * By the laws of Louisiana an action of revendication is the 
proper one to be brought for the purpose of asserting the légal title 
and right of possession of the heir at law to the succession, where an- 
other is in possession under claim of title by virtue of a will admitted 
to probate. In a proper case as to parties this action can be brought 
in the circuit court of the United States; and as it furnishes a plain, 
adéquate, and complète remedy at law, it is a bar to the prosecution 
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of a suit in chancery." Sarah Ann Borsey bequeathed by her last 
■will and testament ail her property, real and personal, to Jefferson 
Davis, in considération of her admiration for him as ex-président bf 
the Confederate States. The bill charged that the will was net valid, 
and prayed for itscancellation; that it be decreed that the défendant 
at once surrender possession of ail said property; that the défendant 
be perpetually enjoined from setting up or pleàding said alleged will, 
or any title thereunder, and for an account of the rents and profits 
recejved by him of said estate. It was admitted that the défendant 
was in possession, and that he held adversely to the complamants. 
The court said, Justice Matthews pronouneing the opinion, that any 
right which the complainants could assert against the défendant for 
the rents and profits of the estate was altogether dépendent upon 
their title to that estate, and could not arise until that was established. 
The court further said that the title which the complamants as- 
serted was not an équitable, but a légal, title, as heirs at law and 
next of kin of Sarah Ann Dorsey, and was to be established and en- 
forced by a direct proceeding at law for the recovery of the posses- 
sion which they alleged the appellee illegally withheld; and that 
there was no ground, therefore, on which the bill could be supported 
for the account as prayed for. 

The bill will be dismissed, at the costs of the complainants. The 
decree will contain a finding that the complainants hâve a plain, ad- 
équate, and complète remedy at law. See Lessee of Lore v. Tru- 
man, 10 Ohio St. 45. 

I hâve purposely avoided expressing any opinion upon questions 
argued upon the hearing, and not pasaed upon, for the reason that it 
would be manifestly improper to anticipate the questions that will 
iarise if an action of ejeetment be brought, but are not necessary for 
the décision of the cause now before the. court. 



(January 19, 1885.) 

trPON PETITION FOR KBHHARING. 

Sage, J. I hâve earefuUy re-examined the questions presented in 
this cause on the hearing, and those presented upon the application 
for reheanng, and am brought to the conclusion that there is no 
ground for a rehearing. The complainants' bill is framed in accord- 
ance with their claim that the court of commbn pleas of Lawrence 
county, Ohio, had no jurisdiction whatever in the five cases mentioned 
in the bill, and that therefore ail the proceedings in those cases, and 
the sale under them, were nuU and void ab initia; and the argument 
pf counsel proceeded on that ground. The défendants are in posses- 
sion. If the court which rendered the judgments under which the 
sale was made to their grantors had no jurisdiction, the défendants 
are mère trespass'ers, and the action of ejectmènt is the proper rem- ' 
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édy, and equity bas no jurisdiction, as was deeided upon the hearing. 
I still adhère to that opinion. The case of Hipp v. Bahin, 19 How. 
271, cited with approval in Ellis y. Davis, 109 U. S. 485, S. C. 3 Sup. 
et. Eep. 337, is to my mind conclusive, not only as to the proposition 
above stated, but also against the claim that the court should retain 
the bill for an account of rents, profits, and improvements, as well as 
against the claim that the parties may confer jurisdiction by consent- 
ing to recognize the parties in possession as trustées, to whom the 
complainants may pay the amount, with interest, paid by their grant- 
ors at the sale made by order of the court, under which they claim. 
See, also, Root v. Railway Co., 106 U. S. 212. 

But independently of this view, and conceding for argument's sake 
the jurisdiction of equity over the case presented, the bill was prop- 
erly dismissed upon the authority of Ludloio v. Hamsey, 11 Wall. 
581-589. The language used by Justice Bbadley in announcing 
the opinion of the court is applicable hère: "But if, as in this case, 
a party voluntarily leaves his country or bis résidence fox the pur- 
pose of engaging in hostilities against the former, he cannot be per- 
mitted to complain of légal proceedings regularly prosecuted against 
him as an absentée, on the ground of his inability to return or to 
hold communication with the place where the proceedings are con- 
ducted. That would be carrying the privilège of contra non valentem 
to an unreasonable extent." Bee, also, University v. Finch, 18 Wall. 
106-111; McQuiddy y. Ware, 20 Wall. 14. In this last case it was 
held that "a man who bas neglected his private afifairs, and gone 
away from his home and state for the purpose of devoting his time 
to the cause of rébellion against the government, cannot corne into 
equity to complain that his creditors bave obtained payment of ad- 
mitted debts through judicial process obtained upon constructive 
notice." In that case Justice Davis, in the course of his opinion, 
made the following statement, which is strongly in support of the 
décision by this court in this case rendered after the hearing : 

"But if the proceedings, instead of being irregular and voidable, are null 
and void, as they are characterized in the bill, the remedy at law is complète; 
for there is in such a condition of things nothing in the way of the successful 
maintenance of an action of ejectment, which will resuit, not only in the res- 
toration of the lands, but also of their rents and profits." 

The case of Raymond v. Gamden, 22 W. Va. 194, cited by counsel 
for complainants, is not recognized as authority by this court. It is 
in conflict with the cases above referred to, and they are the cases 
by which this court will be guided, without regard to any others as- 
serting the coptrary doctrine. Besides, the case of Haymond v. Cam- 
den rests upon a provision of the constitution of West Virginia, adopted 
since the admission of that state to the Union, and since the close of 
the rébellion, and effective, if not intended, for the protection and 
benefit of those who were engaged in the rébellion. 

Upon the request of counsel on both sides I state my opinion iipon 
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thèse questions, which I declined to pass upon in the former décision 
of this case; it being suggested also that no action at law will be 
brought. 

The application for rehearing is denied. 



Dundee Mostoage & Tbust Investment Co., Limited, v. Coofbb 

and otbers. 

(Ovreuit Oov/rt, D. Oregon. March 13, 1886.) 

1. EvTDENCE — Pboof op Foreign Statdtb. 

The testimony of a crédible witnesB, whether a lawyer or a layman, wîth 
reasonable means of information, to the effect that a volume containing what 
pnrports to be a statute of a foreign country is commonly received in the bus- 
iness and courts of such country as such, is compétent and sufflcient proof of 
the existence of such statute. 

2. Corporation — Certificats! of Incorporation. 

A certiflcate of incorporation under section 18 of the companies' act of Great 
Britain may be issued in duplicate, and at any length of time after the'memo- 
randum of association is registered in the office of the registrar. 

8. Same — Proof of. 

Such certiflcate, when delivered to the corporation, is a private writing in 
private eustody, and cannot be proved by an ezamined copy. The original 
must be produced, if in existence. 

Suit to Enforce the Lien of a Mortgage. 
Earl C. Bronaugh, for plaintiflf. 
Ellis G, Hughes, for défendants. 

Deady, J. This suit is brought to enforce the lien of a mortgage, 
given to secure the payment of a note for $10,000, with interest. It 
■was commenced on October 28, 1884, in the state circuit court for 
the county of Linn. On March 12th the défendants, D. M. Cooper 
and Eebecca, bis wife, J. H. Wilson and Mary, his wife, J. M'. Wilson 
and Matilda, his wife, answered the complaint, denying the corporate 
existence of the plaintiff, whereupon the latter, on AprilTtb, removed 
the cause into this court, where the same was heard on February 3, 
1886, on the complaint, answer, évidence, and eihibits. 

On the hearing the point was made that the answer should hâve 
been replied to, and the court, without passing on the question, al- 
lowed the plaintiflf to file a replication thereto, nunc pro tune, which 
was done on February 5th. 

It is alleged in the complaint that the plaintiff is a corporation, 
duly organized under the laws of Great Britain, with its principal of- 
fice at Dundee, Scotland; that on A.pril 14, 1881, the Oregon & 
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Washington Mortgage Savings Bank, a corporation also duly organ- 
ized under the laws aforesaid, loaned to the défendant D. M. Cooper 
the sum of $10,000, for which he made and delivered to said corpo- 
ration his promissory note, payable to its order, on December 1, 1885, 
and also fiveother notes, payable to its order, on December 1, 1881, 
1882, 1883, 1884, and 1886, respectively, for the several amounts of 
interest payable on said loan at said dates, at the rate of 10 per 
eentum per annum, amounting in the aggregate to $14,632.90, and 
at the same time, together with the défendant Rebecca, his wife, ex- 
ecuted and delivered to said corporation a mortgage of sundry parcels 
of land in said county of Linn, as a security for the payment of said 
notes, which was duly recorded on June 9, 1881; that on May 15, 
1882, the défendants D. M. Cooper and Eebecca, his wife, conveyed 
said land to the défendant J. H. Wilson, in part considération whereof 
the latter assumed and agreed to pay the notes aforesaid ; that on 
February 23, 1883i said Oregon & Washington Mortgage Savings 
Bank, for value received, assigned said notes and mortgage to the 
plaintiff herein, who is nowthe bwner of the same; that said défend- 
ants Cooper and Wilson hâve not paid said notes or any one or part 
thereof, and therefore the plaintiff, pursuant to a provision in said 
mortgage, now déclares the whole of the principal sum of said loan, 
and the interest abcrued thereon to be presently due ; that, by the 
terms of said mortgage it is also provided that in case a suit is required 
to be brought to enforce the lien of the same, that there shall be taxed 
in favor of the plaintiff therein an attorney's fee of 10 per eentum 
on the amount due on said notes; that the défendants George E. 
Chamberlain, W. E. Edwards, N. Whealdon, J. M. Wilson, and Ma- 
tilda, his wife, bave some interest in or lien on the premises, subsé- 
quent to the mortgage aforesaid, the nature or value of which is un- 
known to the plaintiff. The complaint prays for a decree against D. 
M. Cooper and J. H. Wilson for the sum of $12,632.90, and $1,000 
attorney's fee, together with costs and disbursements, and, indefault 
of payment thereof, for the sale of the premises to satisfy the same. 
The défendants D. M. Cooper and J. H. Wilson, having contracted 
with the Oregon & Washington Mortgage Savings Bank as a corpora- 
tion, concerning the payment of thisimoney, are estopped thereby to 
deny its corporate existence, or power to make such contract. Ore- 
gonian By. Co. v. Oregon By. d Nav. Co., 10 Sawy. 470; S. C. 22 
Fed. Eep. 245; Ang. & A. Corp. (9th Ed.) 640. But as to the as- 
signée of such corporation, the plaintiff, the case is otherwise. The 
plea or answer of the défendants purports to be in abatement. A dé- 
niai of the corporate existence of a corporation not only controverts 
its right to sue, but also the cause of action. However, it seems that 
a party may, if he will, plead such non-existence in abatement only. 
Oregonian By. Co. v. Oregon By. de Nav. Co., 10 Sawy. 469; S. C. 22 
Fed, Eep. 245. This plea or answer consists simply of a déniai of 
the allégation in the complaint that the plaintiff is a corporation duly 
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organized under the laws of Great Britian. In effect it is the old 
plea oi nul tiel corporation. 

By the provisions of the Gode, under which thèse pleadings were 
made, this aÊSrmative and négative allégation made an issue. To- 
gether they constitute a fact, affirmed on the one aide, and denied on 
the other. There is no new matter in the answer, and therefore there 
is nothing really to reply to. Nevertheless, it seems, that at com- 
mon law, the analogous plea of nul tiel record requires a replication 
to put the matter formally in issue. 1 Chit. PI. 632. And in equity 
it seems that the matter in a plea, whether négative or affirmative, 
is put in issue by a replication thereto. Story, Eq.. PI. § 697. This 
anomaly could and should be cured by a rnle of the suprême court 
dispensing with a replication to a plea, unless and only so far as it 
contains new matter. 

Upon the évidence taken on the plea two questions arise : (1) Is 
the proof of the law of Great Britian, under which it is claimed the 
plaintiff was incorporated, suffieient ? and (2) is the proof of the in- 
corporation thereunder also suffieient ? 

The only witnesses examined as to the law are William Mackenzie 
and Hugh Eogers. The former is a résident of Dundee, Scotland, a 
stockbroker, and the seeretary of the plaintiff from the time of its 
organization. The latter is the résident agent of the plaintiff in Port- 
land for the past three years; but he is a native of Scotland, and re- 
sided there until he came hère, during which time he was engaged 
as an accountant, for six years in Edinburgh, in the management of 
corporations organized under the law of Great Britain, and with the 
winding-up of the same, under the supervision of the court of ses- 
sions, the highest court in Scotland. They both testify that Exhibit 
A, a bound volume of statutes, purporting to be the acts of the par- 
liament of Great Britain on the subject of "the incorporation, régu- 
lation, and winding-up of trading companies and other associations," 
includiug the act cited as "The Companies' Act, 1862," and sundry 
amendments thereto, made in the years following, and as late as 1883, 
is published by William Blackwood & Sons, the queen's printers, in 
Scotland, under license from the government, and is commonly re- 
ceived in Scotland as an authoritative copy thereof ; and Mr. Eogers 
says that copies of this publication are universally received by ail 
professional men and ail courts in Scotland as officiai, and there are 
no other officiai copies of the companies' act in use there ; and that 
the book is generally received in Scotland as published by authority 
of a liéense from the government jssued by the lord advocate for the 
time being. On the first page of the book there is an imprint of the 
royal arms, and the title : 

"Anno vicesimo quinto & vice-nmo sexto Victoriœ RegincB. 
"Cap. LXXXIX. 
"An act for the incorporation, régulation, and winding-up of trading com- 
panies and other associations, (7th August, 1862.)" 



Ô68 



FEDERAL EEPOETER. 



Then foUows the act, — the enaeting clause beîng to the eSect that 
the same is enacted by the queen with the advice and consent of the 
lords and commons in parliament assembled, — the first section 
thereof providing that it may be cited as "The Companies' Act, 1862." 

In Ennis v. Smith, 14 How. 426, the suprême court say that there 
is no gênerai tule prescribing the mode of authenticating a foreign 
statute, but that it "may be verified by an oath, or by an exemplifi- 
cation of a copy under the great seal of the state, or by a oopy proved 
to be a true copy by a "wituess who bas examined and compared it 
■with the original, or by a certificate of an officer, properly authorized 
by law, to give the copy, which certificate must be duly proved. 
But such modes of procédure as bave been mentioned are not to be 
considered exclusive of others, espeoially of codes of laws and ac- 
cepted historiés of the law of a country. In that case the court held 
that a copy of the French Civil Code was sufficiently proved when it 
bore the imprint of the French royal press and' was received in ex- 
change between the two eoimtries, with the indorsement : "Les Garde 
des Sceaux de France a la Cour Suprême des Etats Unis." 

By the Code of Civil Procédure of this state (section 733, sub. 4) 
it is provided that "the proceedings of the législature of a foreign 
country" may be proved "by journals, statutes, or resolutions pub- 
lished by their authority, respectively, or commonly received in that 
country as such. * * *" 

The argument of counsel for the défendant assumes that a foreign 
statute, unless shown by a sworn or certified copy of the original, can 
only be proved by the testimony of an expert, who, from personal fa- 
miliarity with the subject, is able to state from memory the exact 
provisions of the act, and the accepted interprétation of it in the place 
of its enactment. But this is altogether too narrow and impractica- 
ble a view of the subject. Both the common or customary and the 
statute law of a foreign country may be shown by books of acknowl- 
edged or proven réputation or crédit therein. In this ageof printing 
and publication , the law is no longer locked up in the breast of the 
human oracle, but is deposited in un sealed volumes, where it can be 
known and read of ail men. The testimony of a crédible witness, 
having ordinary means of information, that a certain publication is 
commonly received as a true copy of a statute in the country of its 
enactment is better and more satisfaetory évidence of the existence 
of the statute than the testimony of any expert, speaking from mem- 
ory alone. 

In the case of The Pawashick, 2.Low. 142, Mr. Justice Lowell ex- 
amines this subject with his usual care and good sensé. The opinion 
contains many valuable and timely suggestions on the subject. In 
the course of it (page 146) he says : 

"The relations which we hold to England in the common origin of our 
laws, a similar mode of légal reasoning, the habit of studying and citing the 
English cases, the common language, and fréquent intercourse between the 
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two countries. render it safe and proper to adopt a similar practice with re- 
spect to the laws of that country that the states of this Union hâve generally 
found it expédient to earry out in relation to each other, It was soon found 
in trials in the United States that the danger of mistaking the laws of the 
other States was, on the whole, a less evil than the danger of injustice and 
delay, if the strict proof were required in every case. In conséquence of this 
discovery many of the states hâve passed laws admitting theprinted statutes 
and boolîs of reports of sister states to be read in évidence. See Story, Confl. 
Laws, (Redf. Ed.) § 641a. But before thèse statutes were passed, or with- 
out their aid, the courts of some states hâve taken this step for themselves. 
Thompson v. Musser, 1 Dali. 458; Raynham v. Canton, 3 Pick. 293; Young 
V. Templeton, 4 La. Ann. 254; Lord v. Staples, 3 Tost. 448. In two of thèse 
cases a query was niade whether foreign statutes, strictly so called, could be 
proved by printed copies only, even with évidence tending to show the au- 
thenticity of the copies. But such statutes hâve been received in two cases 
in wliich it was merely proved that they were bought of the public printer, 
{Jolies V. Maffet, 5 Serg. & R. 523; In re Certain Casks of Hardware, 4 Law 
Eep. 36;) in another, because the Code had been promulgated by the execu- 
tive department of our government as authentic, {Talhot v. Seeman, 1 Cranch, 
1 ;) in another, because the copy had been sent to the suprême court of the 
United States by authority of a foreign government, {Ennîs v. Smith, 14 
How. 400.) In that case it was said, as the ratio deoidendi, that a foreign 
written law may be received when it is found in the statute book, with proof 
that the book has been offlcially publislied by the government that made the 
law. This does not exhaust the list of cases nor the actual or possible modes 
of authentication. The only rule to be made out of the late American cases 
is that the copy ofthe statute must be shown, to the reasonable satisfw;tion of 
the court, to be genuine. New, we ail know, and it is virtually admitted in 
this case, as I undjerstand the argument, tliat we are fully as well able to ver- 
ify the printed copies of the merchant shipping act as any expert could be. 
Tn tlie case in 4 Law Eep. 36, Judge Betts said he should hâve received the 
statute, without the oath whieh proved it to hâve been bought of the queen's 
printers. The law is a progressive science, and, if printed books hâve super- 
seded manuscripts, and are cited instead of certified copies, we mayas well 
acknowledge the fact and act accordingly. Between the doctrine, which has 
never obtained in America, if it does anywhere, that there must always be » 
sworn expert, and one which shall admit printed books of known authority 
to prove foreign statutes, I see no safe middle ground." 

The proof in this case is altogether satisfactory that the publica- 
tion in question is commonly received in Scotland as a true copy of 
the statute of Great Britain called "The Companies' Act, 1862." 
There is no room for doubt, and no one conversant with the matter 
has any on the aubject. The witnesses who state the fact are crédi- 
ble. Nothing appears to afïect either their veracity or intelligence ; 
and their means of knowledge are sufficient to enable them to speak 
unqualifiedly, and entitles them to be heard with confidence. It is 
not necessary that they should be lawyers. They do not testify as 
experts, although they might be able to, within the rule laid down in 
American Life Ins. d Trust Co. v. Rosenagle, 77 Pa. St. 514, but as 
common witnesses, to a fact within their observation, namely, that 
the publication in question is commonly received in the business and 
courts of Scotland as sufi&cient proof of the existence and terms of the 
act concerning the incorporation of trading companies of August 1, 
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1802. The provisions of the companies' act relative to the question 
of the incorporation of the plaintiff, are as follows : 

"Sec. 6. Any seven or more persons associated for any lawful piirpose 
may, by siibscribing their names to a mémorandum of association, and other- 
wisa complying with the réquisitions of this act in respect of registration, 
form an incorporated corapany, with or without limited liability." 

Among other things, sections 14 and 17 provide that "the mémo- 
randum of association" must, in certain cases, and may in any, "be 
accompanied, when registered, by articles of association, signed by 
the subscribers to the mémorandum of association, and prescribing 
such régulations for the company" as said subscribers "deem expédi- 
ent:" and that said mémorandum and articles, "if any, shall be de- 
livered to the registrarof joint-stock companies, • * • -who shall 
retain and register the same." Section 18 provides, among other 
things, that upon the registration of the mémorandum and articles 
"the registrar shall certify under his hand that the company is in- 
corporated;" and "the subscribers of the mémorandum of associa- 
tion, together with such other persons as may from time to time be- 
come members of the company, shall thereupon be a body corporate, 
by the name contained in the mémorandum of association, capable 
forthwith of exercising ail the functions of an incorporated com- 
pany * * *" 

From this it appears that the law of Great Britain authorized the 
incorporation of the plaintiff; and the next question is, was it ever 
organized thereunder? 

Mr. Mackenzie testifies that Exhibit B is a true copy of the mém- 
orandum and articles of association of the plaintiff, compared by him 
■with the originals on file in the office of the registrar of joint-stock 
companies for Scotland. The mémorandum and articles of associa- 
tion, being deposited and registered in a public office, are public writ- 
ings, and may be proved by a copy examined and compared with the 
originals by a witness who swears to its correctness, The évidence 
is sufficient that the Exhibit B is a true copy of the originals; and it 
appears therefrom that the proper number of persons, on April 21, 
1876, duly signed a mémorandum of association for the incorporation 
of "The Dundee Mortgage & Trust Investment Company, Limited," 
with a registered office in Scotland, for the purpose, among others, 
of "making advances of money, repayable with interest," on "mort- 
gages and other liens of and over" real property in any of the United 
States, and the purchase of mortgages or funds therein. 

Mr. Mackenzie also testifies that the certificate printed on page 23 
of Exhibit B is a true copy of a certificate of incorporation given to 
the plaintiff by the registrar, pursuant to section 18 of "the companies' 
act," on May 2, 1876, and that Exhibit D, dated December 19, 1879, 
is an original certificate, so issued to the plaintiff, and in the eustody 
of the witness, as its secretary. In the latter one it is certified that 
the plaintiff "was incorporated under the companies' acts, 1862 and 
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1867, as a limited company, on the second day of May, 1876," while in 
the copy it is stated that the plaintiflf "is this day ineorporated under 
the companies' acts, 1862 and 1867, and that it is a company limited 
by shares." The certiiicate of incorporation, when delivered to the 
plaintiff, became a private writing, in private custody, and cannot be 
proved, so long as it is in existence, by a copy, or otherwise than by 
the production of the original. It is not sufticient that the witness 
produces a paper, and swears that he bas compared it with the original, 
and that it is a true copy thereof. The adverse party is entitled to 
an inspection of the original; but, as it is a private writing, in private 
custody, he cannot hâve this inspection unless it is produced before 
the examiner, and, when produced, the examiner may make a copy 
of it, and attach the same to the testimony of the witness, and return 
him the original, unless the case is one where the integrity of the lat- 
ter is questioned, and its physioal features are material to the inquiry. 
Counsel for the défendants suggests that Exhibit D cannot Se re- 
ceived as the certiiicate authorized by section 18 of the act, becEiuse 
be says it is a duplicate of a later date, so to speak, of the one of May 
2, 1876, the original of which is not produced. No authority is cited 
on the point, and the statute is silent on the subject. But, consid- 
ering the nature and purpose of the certificate, that it is given to the 
corporation simply as the convenient évidence of its existence and 
right to act aa such, no reason occurs to me why the registrar may 
not, if he will, issue it in duplicate; and if he does, one of them is 
of the same force and effect as the other, for they are both originals. 
It may be very convenient, where, as in this case, a corporation is 
formed for the transaction of business in many parts of the world, to 
hâve the certificate in duplicate, or even more, so as to enable it to 
défend or assert its corporate character when and wherever it may be 
necessary. But it is not clear that thèse instruments are duplicates. 
It is true that while couched in différent language, they are essen- 
tially the same. Bapalje & L. Law Dict. "Duplicates." They both 
state the fact that the plaintiff became a corporation, by the name 
assumed, under "The Companies' Act, 1862," on May 2, 1876. But, 
as some years appear to hâve elapsed between the date of the certif- 
icates, it may be more correct to characterize them as originals is- 
sued Buccessively, but separately, on the same facts or transaction, 
than as duplicates, which implies, I think, simultaneous exécution or 
origin. And, assuming this to be the fact, the force and effect of the 
second certificate as évidence of the fact stated therein, is not at ail 
impaired by the circumstance that it was issued some time af ter the 
registry of the mémorandum and articles. It is doubtless contem- 
plated by the act that the registrar will issue the certificate as soon 
as the corporation is entitled to it. But there is nothing in the act 
or the circumstances of the case that makes its validity dépend on 
the date of its issue. So far, at least, as third persons are concerned, 
it is immaterial when it issues, so that it is subséquent to the régis- 
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tration of the mémorandum and articles of association by the regis- 
trar. But, speaking by the évidence, this is really the only certifi- 
cate that ever was issued to the plaintiff. The attempt to prove the 
issue of one on May 2, 1876, failed. The original was net produced 
and the alleged copy is not compétent évidence of the fact. 

On the whole, my conclusion is that the plea in abatement is not 
proved. On the contrary, it satisfactorily appears plaintiff, is a duly- 
organized corporation under the laws of Great Britain, with power 
and authority to take an assignment of thèse notes and mortgage, 
and to maintain this suit thereon. This défense is purely technical, 
and utterly without merit. It is admitted that the défendants hâve 
the légal right to make it, even if they should thereby succeed in de- 
frauding the plaintiff eut of this large sum of money. In the admin- 
istration of justice" by tinite beings, according to finite laws, it must 
sometime happen that the wrong prevails. But happily, in this case, 
the attempt to escape the payment of an honest debt, on the grouud 
set .up in this plea, bas so far corne to naught. 



United States v. Minor. 

{Cvreuit Court, B. CaUfornia. May 18, 1884.) 

Public Lands— Sbttino Asidb Patent roB Fkatjd — ^Peejurt aot» Pamb Thb- 

TIMONY. 

Perjury and false testimony in proceedings to obtain a patent to public 
land is not fraud extrinsic or collatéral to the matter tried and determined in 
the land-offlce, and will not justify setting aside the patent at suit of the 
United States. 

In Equity. 

Before Sawybr and Saein, JJ. 

Sawyee, J. In July, 1883, thia court decided the case of the 
United States v. White, in which the demurrer to the bill was sus- 
tained and the bill dismissed. That case presented the principal 
question decided for the first time, and was similar to this in ail re- 
spects, except in that case it did not appear that any private party 
had acquired, or attempted to acquire, any right in the land patented. 
But as the United States are the oniy parties to the record, it is not 
perceived that the interests of adverse pre-emption claimants can af- 
fect the décision on the points determined. If that case was cor- 
rectly decided, then the demurrer in this case must be sustained, for 
the reasons then given, and a copy of the opinion in "White's case 
will be filed, as showing the grounds of the décision in this case. 
See 9 Sawy. 126, and 17 Fed. Eep. 561. 

I do not feel entirely certain that the doctrine established in V. S. 
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V. Throchnorton, 98 U. S. 68 ; Vance v. Burhank, 101 U. S. 519; and 
Smelting Co. v. Kemp, 104 D. S. 640, bas not been carried too far. 
If the case of White and the présent case are distinguishable from 
Tbrockmorton's case, it must be on tbe ground that the United States 
did not appear as a formai party by their attorney in this and in 
White's case and contest tbe claim made, and consequently did not 
hâve their day in court in such sensé as to make the point res adjti- 
dicata. But the United States did not appear in the matter out of 
which the case of Vance v. Burhank arose. The question in both 
cases was investigated and decided by ofi&cers of the United States 
especially authorized to détermine upon évidence the questions of 
fact in favor of or against the government, and parties claiming 
tbrough the United States. The United States were tbus repre- 
sented by their own offieers, empowered to détermine the matter on 
their behalf. No complicity on the part of the offieers is averred in 
this case. If the allégations of the bill be true, they bave simply re- 
lied upon willfully false testimony, as ia other cases decided by the 
courts upon perjured testimony; and the fraud is not in a matter ex- 
trinsic to the matter decided. 

If the United States are bound, so far as their interests are oon- 
cerned, it may possibly still be that any person wbo had acquired and 
still held a valid pre-emption right prior and superior to the right of 
the patentée would not be bound. If so, the légal title in that case 
bas passed from the United States to the patentée, charged with the 
équitable right of the party having a better right, and he might 
maintain a bill in his own name to control the title for his own ben, 
eût, and that would s€em to be the proper proceeding. If such a 
right could be enforced, it would be because the party having the bet- 
ter right is not bound to take notice of what is going on in the land- 
office, and he bas not had an opportunity to be heard, — bas not had 
his day in court. He would thus stand in a better position than the 
United States, because his right attached against the United States 
themselves as well as against the patentée before the proceedings for 
a patent were commenced; and his right, if the required conditions 
bave been performed, could not be aiïected without législation by any 
action of the land-office. He could not be affected by a proceeding 
to which be was not a party. As the proceedings in the land-office 
resulting in a patent are subséquent to tbe attaching of his right, he 
is not in privity with the United States in the subséquent proceed- 
ings for a patent. His right would be adverse to the patentée. But 
is he not bound to take notice of the proceedings in the land-office, 
resulting in a patent ? If so, there does not appear to be any good 
reason why he should not be bound by them. 

It may well be said that a pre-emptioner only takes such right as 

the statute gives him, and that those rights are taken subject to the 

methods appointed by the statute for asoertaining to whom a patent 

should issue, and to the issue of patents in the mode appointed; 

v.26F.no.9— 43 
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that he can be entitled to only such notice as the statuts itself pro- 
vides; and that, upon this ground, the regular issue of a patent is 
conclusive. In this view it would not matter whether any notice is 
provided for or not. He would be in no better position than the 
United States. 

The act of 1879 (1 Supp. 470) expressly requires the applicant 
for a pre-emption or homestead entry to file with the register of the 
land-ofBce notice of his intention to prove up his claim, giving a de- 
scription of the land, names of his witnesses, etc., and the register 
must give public notice of the same by publication in the nearest 
newspaper and by posting for 30 days before the final proofs can 
be made. Whatever the légal status of the case with respect to par- 
ties claiming prior rights may bave been before, it may well be 
claimed that the proceedings under this act are in the nature of pro- 
ceedings in rem, of which everybody is bound to take notice; and 
that parties claiming to hâve acquired a prior right hâve due no- 
tice, and, as well as the United States, are bound by the action of the 
land-office in regularly issuing a patent, in pursuance of the modes 
and forma prescribed by the statute. Thèse observations are made 
for the purpose of suggesting the points for the considération of the 
suprême court, rather than for the purpose of indicating the view 
adopted in deciding the case. 

When the case of Wbite and the three others disposed of at the 
same time were decided, that being the ôrst time the précise main 
question arose, I was anxious to bave thèse cases taken to the su- 
prême court at once for an authoritative décision of the points in- 
volved, and supposed it would be done; but greatly to my disappoint- 
ment it was found that the value of the property involved was not 
sufficient togive the suprême court jurisdiction. No case of the kind 
is likely to oecur soon. involving property of the value of $5,000. 
A quarter section of government land at the time of pre-emption is 
rarely worth so much. A number of bills of a similar character hâve 
since been filed in this court, and a multitude of others are likely 
to follow, if it is finally decided that the bill can be maintained. It 
is of the utmost importance, therefore, to the interests of justice, the 
stability of titles, and the peace of the comraunity, that the ques- 
tions presented be eorreetly and promptly settled. It is my présent 
purpose to withhold the décision in ail other cases presenting sim- 
ilar questions until this case is decided by the suprême court. 

The question as to when a claim of this kind becomes stale so as 
to justify a court of equity in refusing to entertain a bill of the kind 
is also important. Courts ordinarily adopt the statutes of limitations 
by analogy as to the time when the claim should be deemed stale. 
There is no statute of limitations of the United States to furnish the 
analogy. If under section 721 of the Eevised Statutes the statute of 
the state of California may be adopted, then a suit of the kind on the 
ground of fraud would be barred in three years in the case of a pri- 
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vate party. Thus, if a party having a prior right bas lost it by the 
issiiing of a patent upon perjured testimony, without his having ap- 
peared before the land-office to contest the right to a patent, and eau 
maihtain a bill tô oontrol the title for his use, it is necessary to file 
his bill within three years after discovering the fraud. But the bill, 
in thia circuit at least, is never filed by the party instigating the pro- 
ceeding to vacate a patent thus issued. The attorney gênerai is in- 
duced to allow the suit to be brought by the United States under the 
sanction of his name and authority; the party procuring it to be 
brought giving a bond to the United States to secure the payment of 
the costs of the litigation. The management of the case isthereupon 
in fact, in practice, under the gênerai supervision of the United 
States attorney for the district, intrusted to the private counsel of the 
party procuring the suit to be brought, and indemnifying the govern- 
ment. If the party in whose interest the suit is usually brought can 
thus use the name of the United States for his own purposes in a suit 
which he could and should bring in his own name, then he can eVade 
the limitation, unless sueh a case should be deemed stale as to the 
United States under the same circumstances and conditions as when 
applicable to individuals. Long expérience suggests that there is a 
strong tendency in parties to settle on the public lands, despoil them 
of their timber or valuable metals, and neither enter the lands them- 
selves nor leave them in a condition for others to enter. If such par- 
ties finally lose the land by their willful delay or négligence they are 
entitled to little sympathy. It has more than once come to my 
knowledge, judicially, that pre-emption claims are often filed; the 
land despoiled of ail that is valuable; the claims then abandoned; 
and the opération repeated on other lands. 

This case, upon the allégations of the bill, affords an instance of 
unaccountable négligence and want of attention to what is going on 
around him on the part of Spence, in whose interest the suit appears 
to hâve been brought. According to the bill, Spence, on April 2, 
1872, settled upon one 80 of the quarter section patented. The ap- 
proved plats of survey were filed October 2, 1874. On December 3, 
1874, Spence filed his pre-emption declaratory statement for 160 
acres of land, including the 80 so oceupied; ereeted a house and 
other improvements; and continued to réside thereon. On January 
31, 1878, he transmuted his pre-emption into a homestead entry, 
and has since held as a homestead claimant. On April 5, 1880, he 
filed the necessary affidavit, and made the necessary proofs of his 
homestead claim, and thereby claimed to become the équitable owner 
of the land, and entitled to a patent. It further appears that de- 
fendant, Minor, on October 23, 1874, filed his declaratory statement 
for pre-emption claim to a quarter section embracing the 80 so settled 
upon by Spence in 1872, alleging a settlement on March 20, 1874. 
On June 23, 1875, he proved up his claim, paid for the land, and re- 
ceived his certificate of entry; and on January 6, 1876, he received 



676 FEDERAL KEPOETEB. 

his patent. Thus, according to the bill, while Spence was living on 
the 80 acres claimed by him two and a half years after his settle- 
ment, and subsequently to his filing his own dedaratory statement, 
Minor filed his dedaratory statement to 80 acres of the samè land, 
proved his claim, and procured his patent two years before Spence 
transmnted his pre-emption into a homestead claim, and more than 
four years before Spence made his propfs; and this suit was not in- 
stituted till more than tbree years after Spence iinally proved up, 
and nearly seven years and a half after the patent was issued to Mi- 
nor. Such delay under such circumstacces it would seem ought to 
render the claim stale. 

When relief is sought against a patentée of public lands on the 
suggestion and on behalf of private parties reasonable diligence 
should be required in seeking the relief, even in the name of the gov- 
ernment, if that mode be admissible. If there is such a fraud prac 
tised on an adverse claimant as would justify a court in vacating the 
patent on a bill filed by the United States for his benefit there is such 
fraud as would authorize the court to charge the légal title with a 
trust on his behalf upon a bill filed by himself, and possibly, as we 
hâve suggested, the United States might be bound by the adjudica- 
tion of the land-office in cases where a claimaint of a prior right 
might not be thus bound. In ail such cases in my judgment it would 
be far better to leave the parties to litigate their own rights in 
their own names than for the United States to assume the litigation. 

When the United States, upon being indemnified for costs, files a 
bill to vacate a patent at the instance of an adverse claimant with 
the sanction and in the name of the attorney gênerai, as attorney 
of record, the case assumes an apparent dignity and importance 
which do not properly belong to it, and which it would not otherwise 
possess. It would seem that if there is a duty imposed on the 
United States to bring the suit, that duty would impose upon them the 
corresponding incidental duty to pay the costs. 

I apprehend that the lands in such cases as this, at the date of 
the fraudulent entries complained of, are rarely worth enough to 
make it an object to litigate, and that an increase in value arising 
from subséquent events or developments not anticipated at the date 
of the acts complained of, usually furnishes the incentive to litiga- 
tion afterwards instituted. In such cases parties should be required 
to act promptly. 

My associate with some hésitation dissents upon the points de- 
cided, and at the request of tha Unitad States attorney the points of 
opposition of opinion will be stated by the court. In the meantime, 
in accordance with the views indicated in the foregoing observations 
and in the opinion in White's case, the demurrer will be sustained, 
and the bill dismissed; and it is so ordered. 
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Hendee, Eeceiver, etc., v. Conneoticot & P. E. E. Co. 

(Ci/reuit Court, D. Vermont. March 8, 1886.) 

National Bank— Jurisdiction of CmcuiT Cotjet— Act op 188a— Sott bt Rk- 

CEIVER — InJUNCTION. 

Plaintilï was appointed receiver of an insolvent national bank in Vermont, 
and obtained an order from the circuit court for thé district of Vermont for 
the sale of certain bonds pledged to the bank as security for a debt due the 
bank by défendant railroad company in Canada, whioh brought suit in the 
Canadian court to recover the bonds, whereupon plaintifE flled a bill in the 
circuit court for the district of Vermont for an injunction against the further 
prosecution of the suit in Canada. Held, that the circuit court had jurisdic- 
tion, and that the injunction should be granted. 

In Equity. 

Albert P. Cross, for orator. 

John Young, for défendant. 

Wheelee, J. The Vermont National Bank of St. Albans had in its 
possession $691,000 first mortgage bonds, and $101,000 second mort- 
gage bonds, of the Montréal, Portland & Boston Eailroad in Canada, 
pledged to it to secure the payment of $370,000 due to it, with accrued 
and accruing interest, and failed, and the orator was appointed its 
receiver by the comptroller of the cuvrency, under the laws of the 
United States, and he took possession of its assets, ineluding thèse 
bonds, pursuant to bis appointment; and he has procured an order 
of this court, under the laws of the United States, for the sale of the 
bonds. The défendant claims thèse bonds, and has brought suit for 
them, against the orator, in the superior court of Lower Canad'a, for 
the province of Québec, in the district of Montréal. The orator allèges 
thèse facts in his bill of complaint, and moves for a preliminary 
injunction against the further prosecution of the suit in Canada, and 
this cause has now been heard upon that motion. No answer has been 
filed, and the allégations of the bill are, for the purposes of this mo- 
tion, to be taken as true. 

The principal ground urged in opposition to the motion is the want 
of jurisdiction of this court over any suit between the orator and dé- 
fendant to try the title to thèse bonds. No question is or could well 
be made but that this court had ample jurisdiction for that purpose 
prior to the act of congress of July 12, 1882. By that act it was 
provided that "the jurisdiction for suits hereafter brought by or against 
any association established under any law providing for national 
banking associations" should "bethe same as and not other than the 
jurisdiction for suits by or against banks not organized under any law 
of the United States, which do or might do banking business where 
such national banking associations may be doing business when such 
suits may be begun." 22 St. c. 290, p. 163, § 4. This court would 
hâve no jurisdiction of such a suit as this between a state bank, lo- 
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cated where this bank was, and the défendant, for they would be 
citizens of the same state, and there would be nothing in the subject- 
matter conferring jurisdiction; and it would bave had no jurisdiction 
if this bank had continued business in its ownright, and had brought 
this suit. 

It is argued that the receiver bas no greater rights than the bank, 
and merely represents it, and that, therefore, the jurisdiction is the 
same as and not other thanit would hâve been if the bank, while do- 
ing business, had brought the suit. This argument appears well 
enough founded, to the extent that the receiver stands upon and rep- 
resents merely the rights of the bank as to the matter in controversy. 
Bank v. Kennedy, 17 Wall. 19; Bank of Bethel v. Pahquioque Bank, 
14 Wall. 383. But this does not détermine the full meaning of the 
act of 1882. The purpose of that act appears to be to put national 
banks, as such, in the same situation as state banks, for the purposes 
of suing and being sued. No state bank, nor other bank not a na- 
tional bank, could be in the situation in which this bapk is. It is 
wholly in the hands of the orator, as a receiver, for the purpose of 
having its affairs wound up, and is not doing and cannot do any bus- 
iness whatever anywhere. It was brought into this condition by pro- 
ceedings under the laws of the United States. The orator was ap- 
pointed to his position as receiver by an officer of the United States, 
and is himself an ofOicer of the United States, and acts as such in 
bringing this suit. Stanton v. Wilkeson, 8 Ben. 357; Priée v. Abbott, 
17 Ped. Eep. 506. A suit in behalf of a corporation created by act 
of congress arises under the laws of the United States, although. the 
cause of action itself is founded on the commonlaw or other statutes. 
Oshorn v. Bank of U. S., 9 Wheat. 738; Hughes v. Northern Pac. Ry. 
Go., 18 Fed. Eep. 106; Pacific B. R. Removal Cases, 115 U. S. 1; 
S. C. 5 Sup. et. Eep. 1113. The rigbt of the orator to sue arises in 
the same manner. He cannot proceed at ail without invoking the 
aid of laws of the United States. 

The act of 1882 appears to take away the right of the bank as such, 
but not to affeot the right of the orator as receiver. He is a receiver 
to coUect the assets, and pay over the money raised from them to 
the treasurer of the United States, subject to the order of the comp- 
troller, for distribution among the creditors. In matters concerning 
the sale of property, concerning bad and doubtful debts, and, in some 
aspects, concerning the appointment of a receiver in the first instance, 
the courts of the United States hâve some jurisdiction, in addition to 
that of the comptroller. Eev. St. §§ 5234, 5237, 629, subd. 11. 

The sale of property, and compounding bad and doubtful debts, is 
remitted to the order of a court of record of compétent jurisdiction. 
That partof section 57 of the banking act of 1864 giving jurisdiction 
to any state, county, or municipal court having jurisdiction in similar 
cases was not brought into the Eevised Statutes, but was dropped ont 
when the rest of the section giving jurisdiction to the courts of the 



NORTON V. CITY 01" DOVEB. 679 

United States within the district was brought into section 563, subd. 
15, and 629, subd. 11. 13 St. at Large, 116. 

The Btate courts appear to be left with the jurisdiction arising ont 
of the ability to sue and be sued, and without power, over purely ad- 
ministrative proceedings, for the government of officers of the United 
States, under the laws of the United States. The receivership is an 
entire thing, provided for, controlled, and regulatéd by the laws of the 
United States through the comptroller and the courts of the United 
States within the district. The défendant is a citizen of the United 
States, within the district. The suit of the défendant, wholly without 
the jurisdiction of the receivership, to deprive the receiver of property 
within, would tend to defeat its object. Such suits are frequently 
restrained by injunction. High, Inj. §§ 59, 60; Behon v. Poster, 4. 
Allen, 545. 

Motion granted. 



Norton, Trustée, ». City dp Doybb. 

Same V. City of Pobtsmoxjth. 

Same V. City of Manohbsteb. 

Same ». City of Conoobd. 

Same ». City of Nashua. 

(CHreuit Oov/rt, D. New Hampshire. February 33, 1886.) 

Nbw Trial — RKiiBASE apter Verdict. 

Wliere there bas been a release, in full, under seal, after a verdict in favor 
of défendant a motion for new trial, on the ground that the évidence in tho 
former trial was false, will not be heard until the validity of the release is 
determined by a proper proceeding. 

Motion for a New Trial. 
H. D. Hadlock, for plaintiff. 
William L. Poster, for défendants. 

CoLT, J. In the above caaea brought by the same plaintiflf against 
various défendants, it appears that since the trial the piaintilï bas 
signed what purports to be a release, in full, under seal, in favor of 
the several défendants. The plaintiff contends that this release is 
void. Under thèse circumstances, however, the motion for a new 
trial must be postponed until the validity of the release ia determined 
by a proper proceeding. 
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Gblshenen, Assignée, etc., v. Harkis and others.* 
(Circuit Court, E. D. Wisconsin. February, 1886.) 

Sbt-Ofp and Counter-Claim— Dhmands not rcr Samb Right— Maliciotis Pros- 
BOUTION op Suit BY Assignée pob Bbnefit op Cbeditors— Rbv. St. Wis. § 
2656. 

In an action by an assignée for the beneflt of creditors, appointed in an- 
other State, to recover the purchase price of goods sold by the insolvent to a 
marchant in Wisconsin, damages resulting from the malicious proseoution of 
a former suit for the same cause of action, before the money was due under 
the contract, cannot be made the subject of a counter-claim under Rev. St. 
Wis. 1878, § 26J6. 

At Law. 

Markham d Noyés, for plaintiff. 

Flanders & Bottum, for défendants. 

Dyee, J. The plaintiff Sues to recover the amount of an alleged 
indebtedness for goods and merchandise sold in October, 1884, by the 
lirm of Henry Levy & Son, of the city of New York, to the défendants, 
a firm doing business in Milwaukee under the name and style of L. 
Harris & Sons. The oomplaint allèges that on the fifteenth day of 
December, 1884, Levy & Son made a voluntary assignaient of their 
property and assets for the benefit of creditors, under the laws of the 
stale of New York, and that the plaintiff was constituted their assignée 
in the instrument of assignment, and, as such assignée, became vested 
with the demand in suit, and entitled to sue for and recover the 
amount thereof . The allégations of the complaint are admitted by 
the défendants, but they interpose a counter-claim, in which they al- 
lège that the goods and merchandise in question were sold to them 
on a crédit of four months, from December 1, 1884; that before this 
crédit expired the plaintiff brought an action against them in this 
court upon said demaud; that the issue in that case was whether the 
demand was due when the action was commenced, and that on the 
trial of that issue there was a verdict for the défendants. It is fur- 
ther alleged that the prosecution of that suit was malicious, and with- 
out probable cause; that the défendants sustained damages by rea- 
son of the wrongful conduct of the plaintiff in the way of impairment 
of crédit and cancellation of their orders for goods, and those dam- 
ages they now seek to counter-claim against the plaintiff in this sec- 
ond action to recover the amount of the plaintiff's demand against 
them. This counter-claim is demurred to on varions grounds, one of 
which is that the cause of action stated therein is not pleadable as a 
30unter»-claim against the plaintiff. 

The statute of the state provides (section 2656, Eev. St. Wis.) that 
where the plaintiff is a non-resident of the state, any cause of action 

'Eeported by Kobertson Howard, Esq., of the St. Paul bar. 
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•whatever, arising within the state and existing at the commencement 
of the action, may be the subjeet of a counter-claim in favor of the 
défendant, but the counter-claim must be one existing in favor of a 
défendant, and against a plaintiff, hetween whom a several judgment 
might be had in the action. 

The plaintiff sues in a représentative capacity. In légal effect, he 
sues as trustée of the creditors of Levy & Son. It is true that in the 
same capacity he instituted the previous suit ; but if he brought that 
suit maliciously, he did so mi his oivn individual wrong; and if any in- 
jury resulted to the défendants, it was an injury flowing frôm the in- 
dividual act of the plaintiff in instituting and prosecuting the suit. 
If the cause of action set up in the counter-oJaim in fact exists, I think 
it is clearly one against Gelshenen personally, and not in his repré- 
sentative capacity, as assignée or trustée. The estate he represents is 
not chargeable with the conséquences of a malicious wrong he may 
hâve committed, unless his cestuis que trust participated in the wrong- 
ful act. The demand, to recover which the plaintiff sues, is part of 
the estate of Levy & Son, and belongs to th» creditors of that estate, 
and is being collected by the plaintiff, as assignée, for distribution 
among the creditors under the assignment. 

The plaintiff had no authority, by virtue of his représentative char- 
acter, to incur the responsibility, or subjeet the estate to the liability, 
alleged in the counter-claim. If, in the prosecution of the previous 
action he was actuated by malice, and had no probable cause for bring- 
ing the suit, he committed a wrong personal to himself, and by which 
he, not his cestuis que trust, or the estate he represented, incurred 
liability to the défendants, 

The proposition seems so clear that authorities are not needed in 
support of it. But upon this question, Westfall v. Dungan, lé Ohio 
St. 276, is quite in point. It was there held that, in an action by 
executors for therecovery of the purchase moneyof land sold by them 
as executors, the purchasercould notavail himself of false and fraud- 
ulent représentations made by the executors at the time of the sale, 
in respect to its subject-matter, by way of counter-claim ; and that 
the purchaser's remedy, if any, was against the executors personally. 
Cases cited in the opinion of the court, and there commented on, also 
hâve strong application hère. 

If the wrong complained of by the défendants has in fact been done 
by the plaintiff, then the défendants ought to bring their action di- 
rectly against Gelshenen, so that innocent parties who are interested 
in a speedy settlement of the estate will not be delayed by his wrong- 
ful conduct. This was the principle enforced in George v. Bean, 30 
Miss. 151, where fraud was charged by a purchaser of property upon 
an administrator who had made the sale. The demands hère in- 
volved are not in the same right. The counter-claim is not one in 
lavor of défendants, and against a plaintiff, between whom: a several 
judgment might be had in the action; and for the reasons stated^ 
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■which it bas not seemed necessary to elaborate, I am clearly of opin- 
ion that the deraurrer to the coaûter-claim should be sustained, and 
that the plaintiff should bave judgment. 



United' States v. Johnson and otherB. 
(Circuit Court, 8. D. Oewgia, E. D. November Term, 1886.) 

1. CoNSPiRACT Defined. 

A conspiracy is the corrnpt agreeing together of two or more persona to do, 
by concerted action, something unlawful, either as a means or an end. 
8. Samb— Mkrb Présence without Participation. 

A mère présence on the occasion of the conspiracy is not sufBcient to œake 
One guilty. The person charged must incite, procure, or encourage the act, 
but if a person joins the conspiracy at any time after it is formed, he becomes 
a conspirator, and the acts of the others become his by adoption.* 
8. Cbiminal Law — Rbasonablb Doobt. 

A reasonable doubt is not a mère guess — a mère surmise — that one may not 
be guilty of what he is charged; it is a doubt that you may entertain, as rea- 
sonable men, after a thorough review and considération of the évidence, — a 
doubt for which a good reason arisingfrom the évidence can be given.» 

4. Samb— Good Charactbh. 

In cases of doubt, good charaoter is essential as a means of défense; but, 
where the charge is absolutely proven, it can be of no avail. 

5. Samb — Trial — Instruction— Summinq up the Evidence. 

It is the settled practice in the courts of the United States for the presiding 
judge to sum up the évidence, and to call the attention of the j ury to its salient 
and important points. This is done for the assistance of the jury, and it is 
not intended in any manner to derogate from their right to flnd the facts as 
they believe them to bave been proven. 

6. CONSPIRACT— No Variancb. 

Where the indictment charges that the offlcers of the govemment were flred 
upon while searching for an illicit distillery, and the proof shows that the 
passe, at the time of the firing, had just searched a swamo without success, 
and were on their way to a certain man to get information by which they 
hoped to continue the search with more success, there is no variance between 
the allégation in the indictment and the proof. 

7. Same— No Variancb. 

Where the indictment charges that the conspiracy is to injure and hinder a 
certain deputy coUeetor of internai revenue in the discharge of his duties, by 
flring at him, and the proof shows that the firing was directed at the passe to 
which he belonged, and of which he was in command, he being présent, there 
is no variance. 

Indictment under Eev. St. § 5518. 

S. A. Darnell, U. S. Atty., and B'Leming G. Du Bignon, Spécial Asst. 
U. S. Atty., for the prosecution. 

Denmark <& Adams and H. W. Carswell, for the défense. 

Spber, J., {char ging jury.) In the regular and usual progress of 
investigations of this character, it now becomes my duty to give yon, 

'For discussion of the question of reasonable doubt, see U. S. t. Searcy, aate, 485, 
and note 443. 
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in charge, the law by which you are to be guided Jn your délibéra- 
tions, and in view of which you are to flnd your verdict. Before pro- 
ceeding to the discharge of this duty, I désire to say a word with re- 
gard to the importance of the functions you are now to perform. 
From the earliest period of our English-speaking race the tnethod of 
trial by jury bas been adopted for the settlement of those contro- 
versies whieh arise under the social System. It is incontestably the 
best, the fairest, the most just, the most effective method of deter- 
mining ail différences between the ôommon members of Society, and 
the issues which are formed between the government itself and the 
snbjects or citizens of government. It is impossible to overestimate 
the importance of the work of the juror. To him is committed the 
duty to protect the oppressed from the oppressor, to redress the 
wrongs of those who bave been wronged, to préserve the integrity of 
commercial transactions, to protect the title to property, to exonerate 
good name from the smirchings of slander, to stay the hand of the 
criminal, — in fact ail of the questions upon which dépend the enjoy- 
ment of that life, liberty, and property, to protect which society is 
organized, when such questions arise, are to be determined by "twelve 
good men in a box." Each juror, therefore, gentlemen, will, I am 
sure, appreciate the suprême importance of a conscientious discharge 
of his duty, how completely he should divest his mind of every impres- 
sion except that which arises from the considération of the évidence 
adduced before him, and those rules of law which are to govern him 
in the considération and détermination of the case submitted. 

The défendant hère is charged with the commission of a serions 
offense, — he is charged with conspiracy. With what conspiracy? 
We turn to the laws of our government, andfind that in section 5518 
of the Eevised Statutes it is provided : 

"If two or more persons in any state or territory conspire to prevent, by 
force, intimidation, or tiireat, any peraon from accepting or holding any of- 
fice, trust, or place of confidence under the United States, or from discharg- 
ing any duties thereof ; or to induce, by like means, any ofiScer of the United 
States to leave any state, district, or place where his duties as an offlcer are 
required to be performed; or to injure him in his person or property on ac- 
count of his lawfuldJscbargeof theduties of hisofHce, or whileengaged in the 
lawful rtiseharge thereof; or to injqre his property so as to molest, interrupt, 
hinder, or impede him in the discharge of his ofHeial duties, — shall bè pun- 
ished," etc. 

Now, the défendant is charged with the violation of that law. He 
is charged with one of the conspiracies specified in the statute. 

It becomes important for the court to define to you what is a con- 
spiracy. A conspiracy is the oorrupt agreeing together of two or 
more persons to do, by concerted action, something unlawful, either 
as a means or an end. The word "corrupt," in the sensé used, means 
"unlawful." The intendment of this définition is that to conspire to 
do an unlawful act, or to conspire to accomplish a resuit which mayin it- 
self be lawful, but to do it in an unlawful manner, or an unlawful agrée-» 
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ment to açcomplish an unlawful resalt, are conspiracies. The un- 
la wful combination may be expressly proven, or it may be clerivable 
from concertée! action in itself unlawful. A mère présence onthe oc- 
casion of the conspiracy is not sufficient to make a person guilty, but 
there must be some word or act; the person charged must incite, pro- 
cure, or encourage the act. It is also true that, if one join the con- 
spiracy at any time after the formation of the conspiracy, he becomes 
a conspirator, and the acts of the others become his by adoption. 

Now, with what conspiracy is the défendant charged ? It is to be 
observed, gentlemen, that, in the opération of the government, it is 
necessary to raise a large sum of money by taxation, to pay the in- 
terest on the public debt, to pay the running expenses of government, 
to provide a ainking f und with which to pay the public debt, — in other 
words, to support the government, — and this amount is raised in part 
by taxation upon spirituous liquors. Therefore the law provides that 
persons -who make spirituous liquors shall pay a spécifie tax, and also 
a tax pey gallon upon the amount which they make. That tax is con- 
sidérable; but it is a tax provided by law, and law-abiding men who 
are willing to bear their shares of the burdens of government will pay 
the tax. It is true, however, that in certain portions of the country 
— in fact, ail over the country — there are some men who seek to avoid 
payment of that tax. They try to make spirits without paying the 
spécifie tax to the government, or without paying any tax. It has 
been found necessary, therefore, in the effort to make such men pay 
their taxes, and to make every man to bear his burden of taxation, to 
commission certain officers with the duty of coUecting the taxes, and 
with the further duty of preventing a violation of the lawB upon this 
snbject. Some of thèse officers are coUectors of internai revenue, 
and others deputy coUectors of internai revenue. The duty of thèse 
officers is extremely important, and it is absolutely necessary that 
they should be permitted to discharge that duty without molestation. 
In this case, it is charged that the deputy coUector, Cléments, was on 
his way to seize an illicit distillery, — a distillery such as that just re- 
ferred to, — carried on without a cdmpliance with the provisions of the 
law relating to taxes on spirituous liquors; that he was searchingfor 
the distillery with a passe; that the défendant, with other persons, 
conspired, by force, by firing upon the officer and posse, and by in- 
timidation, to prevent him from the discharge of his duty, and to in- 
jure him on aecount of the discharge of that duty, and while in its 
discharge. ïhe court charges you that the deputy collector. Cléments, 
had the right, under the law, to proceed to search for the distillery, 
which he supposed to be illicit. It was not only his right, but it was 
his duty. It was his right to take with him a posse,- — whomsoever 
he saw fit to summon. The court charges you, if the défendant, with 
others, conspired to injure him by force, or threaten him, or intiiui- 
date him, on aecount of the discharge of his duty, or to prevent him 
from its further discharge, he would be obnoxious to the provisions of 
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tins statute; and if tbe proof is sufficient to satisfy you that was the 
fact, it is yoar duty to find him guilty of the charge as laid in the in- 
dictment. 

In this, as in ail criminal cases, the burden is upon the government 
to make eut its charge of crime to the satisfaction of the jury, and 
beyond a reasonable doubt. New, you must understand wLat is a 
reasonable doubt. It is not a mère guess — a mère surmise — that 
one may not be guilty of what is charged. It is a doubt that you 
may entertain, as reasonable men, after a thorough review and con- 
sidération of the évidence, — a doubt for which a good reason, arising 
from the évidence, can be given. If you find such a doubt, it is your 
duty to give the prisoner the fuUest and amplest benefit of it, and 
acquit him ; but this doubt must arise from the évidence, or the want 
of évidence. 

In this case, the défendant Thomas Johnson puts bis good char- 
acter in évidence, to show that he did not commit this offense. In 
cases of doubt, good character is essential a,a a means of défense; but 
where the charge is absolutely proven, it can be of no avail. For in- 
stance, if you are eatisfied from the évidence in this case that the 
witnesses for the government hâve spoken the truth with regard to 
the défendant; if you believe that thsir évidence is true, and it satis- 
fies your mind that there was a conspiracy as charged ; that the de- 
fendant was présent on the occasion of the conspiracy referred to, 
and took part in it ; and that he fired on the posse of the officers, or 
in the direction of those ofScers, — it would be your duty to find him 
guilty, although they may bave proven the good character of the de- 
fendant. But should you bave any doubt whether you will believe 
the witnesses for the government, or the witnesses for défense, then 
he is entitled to the benefit of bis good character, and it should bave 
due weight with you. 

Now, the évidence relied upon in this case is the testimony of the 
witnesses under oath. A witness who bas testified plainly and in- 
telligently should be credited by the jury, unless he bas been im- 
peached in some of the methods provided by law. The suprême 
court of Georgia bas gone to a very great length, in the rule which 
it has enunciated on this subject. It bas used some very severe lan- 
guage about a jury who disregarded the plain testimony of an unim- 
peached witness. A witness may be impeached by proof of gênerai 
bad character. There is no such proof offered hère, either as to the 
government's witnesses, or the defendant's witnesses. He may be 
impeached by disproving the facts testified to by him. You are to 
détermine whether the facts testified to bave been disproved. He 
may be impeached by contradictory statements in matters materiai 
to the issue. The witness may not be impeached unless the contra- 
dictions are matters materiai to the issue. Of course, it is the prov* 
ince and duty of the jury to examine, in every way, the évidence that 
has been submitted. The interest of the witness, the impartiality, 
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and the opportunities of knowing the facts are ail proper matters for 
the considération of the jury. 

It is the settled praetice in the courts of the United States for the 
presiding judge to sum up the évidence, and to call the attention of 
the jury to its salient and important points. This is done for the as- 
sistance of the jury, and is not intended in any manner to derogate 
from their right to find the facts as they believe them to hâve been 
proven. In pursuance of this praetice, I will briefly call your atten- 
tion to the évidence. The witness Cléments, the deputy-coUector, tes- 
tified that, in company with the party with whom he was acting, on 
the twenty-second day of October last, he went into Montgomery county 
for the purpose of searching for a distillery; that they searched a 
swamp called "Johnson's Bay." Not finding that still there, they 
started to the house of a man of the name of Pritchard, in order to 
get further information in regard to the distillery, and witness stated 
that it was with the purpose of resuming the search. He testified 
he had to pass a place known as "McBride's Store." This is one of 
those ordinary country stores situated at the junction of two roads, — 
"in the fork of the road," to use a familiar term. The back door 
opens towards the right-hand fork, in the direction in which the posse 
of Mr. Cléments was going; and the front of the house is on the other 
fork. It was the purpose of Mr. Cléments to go the right-hand road, 
which led by the back door, and he testified that, as he approached 
the door, he saw some parties standing there. When he came down 
nearer, one of them ran out, and said, " Who are you ?" Another ran 
a little to the left, and they both fired upon the posse. He saw the 
àrst man who Ëred. He knew him, and identifies him as the pris- 
oner Johnson. He did not recognize the other parties, but swears 
positively to the identity of Johnson. He testifies that when the firing 
began, that it eaused his horse to jump, to turn his buggy over, and 
that threw him out of the buggy and rendered him unconscious. He 
testifies that many shots were fired, and his horse was wounded. 

The witness Eose testifies substantially to the same state of facts. 
The witness Wall also substantially corroborâtes Cléments. I am not 
sure that Mr. Wall testified that he recognized Johnson, — the jury 
will remember. The witness Eyals identified Johnson, and states that 
he recognized him. The witness McBride testified that he was awak- 
ened by some person trying to gain admittance to the store ; that pres- 
ently the défendant came through the window, and Johnson said to 
him, "The woods are fuU of marshals." Presently the door was 
opened by^McBride, and Carmichael and Mozo came throughthe door. 
Carmichael came through with two guns, which he leaned against 
the house in the room near the door. Mozo had something in his 
hand. Witness didn't know whether it was a gun or not. Johnson 
came through the window without a gun. They asked for something 
to eat, and witness provided them with some salmon and oysters. 
They ate one can of oysters, and witness was opening another, when, 
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abont tliat timé, a remark was made by Cârmicbael. I believe tbe 
exact words of Carmichael were, "By God, they ave coming." That 
défendant ran out of the back door, folio wed by Carmicbael; that-wit- 
ness himself followed to the back door, and when he went through the 
back room he saw the guns were gone that Carmichael had placed 
there, — two guns. Witness didn't know who took them, and after 
they went out the firing began instantly outside, and witness knew no 
more about it. The testimony further, by several witnesses, is that 
a mule driven by Mr. Wall, one of this party, was wounded; the tes- 
timony being that the shots struck in a slanting direction. Tbere was 
some testimony further, to the effect that there was something like 
wadding in the dash-board of Wali's buggy the next day, and there 
was much testimony to the effect that there were halls and shot im- 
bedded in the ohurch, in the probable or possible Une of five of thèse 
parties, and in firing distance. That is aboat the testimony for the 
government to wbich it is proper for the court to call your attention. 
Of course, there was further évidence, but the court bas called your 
attention to the main points in the évidence. 

The testimony for the défendant now mérita our considération. 
Johnson testifies himself that that night he went to Long Pond, 
which it seems is a little village in Montgomery county, for the pur- 
pose of having a business transaction with Mr. Wells; that, when he 
had transacted bis business, a young man named Hulsey desired to 
epeak to him on some matter, and for that purpose thôy walked off 
from the Wells store, where they were standing, about 100 yards. 
While down there talking, they saw some parties in the woods, who 
at first they did not distinguish. One of this party asked who they 
were, and the reply was given, "Johnson and Hulsey." The party 
came up, when it appeared Carmichael was one of them. Carmi- 
chael said that the woods were f ull of marshals, and then Carmichael 
spoke of Mozo, who also came up, and Carmichael said there is that 
d — d Mozo now. He also said that if Mozo did not tell him where 
thèse marshals were, he would break his gun over his head. Johnson 
states that he got Carmichael quieted, and then Mozo and he went to 
the store, and got through the window, and woke up McBride, and 
told him to give them something to eat ; that while they were eating, 
something was heard coming, and Carmichael made the remark, 
"There they are coming," and ran out; and Johnson ran after him, 
as he states, for the purpose of preventing him from firing. He states 
that there was some one outside who said, "They are coming," and 
Carmichael ran through the back door, and Johnson followed him, for 
the purpose of preventing him froim the exécution of his purpose; but 
when he failed to do so, he (Johnson) went around the corner, and 
met a man named Williams, and he and Williams left together. 
Williams testifies to the firing. Johnson came around the corner of 
the store, and told him he had better get away. The parties firing 
were drunk, and might shoot him. Williams and Johnson then 
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walked où îogether. Halsey testified that he walked away some 300 
yards with Johnson, and, after Carmichael and Mozo came up, Hul- 
sey went home and went to bed, and afterwards heard the firing, and 
looked out of the window, and saw a part of it. 

Now, gentlemen, yen hâve the testimony, — the material évidence, 
— the more important portions of it. You are the judgea whether or 
not you will give your credence to the government's or the defend- 
ant's witnesses. The witness McBride says that défendant left the 
store with Carmichael, — whether to prevent him from shooting or 
not, you are to détermine. You are to détermine whether you will 
accredit the witness McBride or believe the défendant. Another 
witness whose testimony bas been referred to is the witness Carter. 
He testifies that he saw some parties leaving the place where the 
shooting was done. Immediately after, he heard the shooting, and 
was attracted by it. Thèse parties were three in number, and one a 
little in advance, and his impression was that it was Mozo; and one 
of the parties said to the first, "Tom, did you hit?" or "Tom, are you 
hit?" He first said, "Tom, Tom;" and the answer was given, and 
then the witness states one of them said, "Did you hit?" or "Are 
you hit?" and the answer was, "Yes." He did not distinguish any 
of the parties positively, and did not distinguish the first, but thought 
he recognized Mozo. They were walking rapidly. This is the évi- 
dence for the government. If you believe the testimony of the wit- 
ness Williams, you should acquit; but if you believe the testimony 
of Cléments, Eyals, or Eose, who were there that night, you should 
convict. If you believe the testimony of défendant, Williams, and 
Hulsey, you should acquit ; and if you hâve any reasonable doubt, 
which arises from the évidence, or from the want of évidence, which 
you should crédit, — such a doubt as the court has already given you 
the définition of, — you should, of course, give the défendant the ben- 
efit of that doubt, and acquit him. 

Something has been said about a technical failure on the part of 
the government to support its case, because it is insisted there is a 
variance between the allégations and the proof ; the allégation being 
that the officer was in the act of searching for the distillery at that 
time, and the proof going to show, it is said, that he had abandoned 
the search for that night. The court charges you that the entire trip 
was a search for the distillery, if you believe they started out, in the 
first instance, to find the distillery, and that they had no other pur- 
pose. If, however, you believe that, at the time of the firing, they 
had permanently abandoned, and had no ideaof resumingthe search 
for the still, there would be a variance between the allégation and 
proof, and it would be your duty to acquit ; but if you believe that 
they abandoned it simply for the night, and intended to continue the 
search in the morning, they would still be, in contemplation of law, 
in the act of searching, and it would be your duty to disregard this 
argument. ■ 
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Something has been said about a failure to prove that the défend- 
ant shot at Cléments. I charge you that, whether he shot at Cléments 
or net, if he conspired with others to shoot at the party to which 
Cléments belonged, he being présent, with the purpose of injuring 
them, or any member who was engaged, under the direction of Clém- 
ents, in the discharge of his officiai duty, he would be guilty of the 
offense charged in the indictment. 

It is also insisted that, from the évidence, thèse parties did not 
intend to hurt the offieers. Whether they intended to hurt the offi- 
cers or not, if they fired at them to prevent or hinder them from the 
discharge of their duty; or if, so conspiring, it be true, as alleged, that 
he attempted to injure the property of the ofiBcer while in the discharge 
of his duty, in order to prevent him from the discharge thereof, — it 
would be material, under the terms of this indictment, and a viola- 
tion of the statute. 

The counsel for the défendant has reqaested the court to charge 
you, and the court charges you accordingly : 

"(1) Four of the counts in the indictment charge that the défendant, with 
other parties, conspired and confederated for the purpose of interfering with 
the ofiicer in the discharge of his duty; and the means of interférence speci- 
fled in four counts are tliat thèse conspirators shot at Cléments with deadly 
weapons. One of the counts spécifies, as the means used, that the conspira- 
tors shot at the horse of Cléments. Ail of the counts charge that the officer 
was at the time searching for a still. In order to convict, one of thèse counts 
must be proved to j'our satisfaction as laid." 

That is true, gentlemen, under the qualifications already given you 
in charge. 

"(2) If you believe from the testimony of tlie government's witnesses that 
the theory of the prosecution is that the means used was the shooting at Clém- 
ents with a deadly weapon, you cannot convict, unlesssatisfled beyond a rea- 
sonable doubt that Johnson was a party to this shooting at Cléments." 

That is good law, and the court gives it you in charge. 

"(3) The spécifie question before you is not whether or not any particular 
witness is guilty of perjury, although the eredibility or accuracy of a witness 
may be involved incidentally. The question is, in view of ail the évidence 
and ail the circumstances of tlie case, is the défendant guilty of the offense 
charged, beyond a reasonable doubt?" 

"(4) There are other ways of impeaching witnesses, in addition to proof 
of gênerai bad charaeter. There are other ways, — such as proof of contradic- 
tory statements. " 

Counsel for the United States request the court to charge that if 
Cléments, the deputy collecter, was, at the time of the assault, be- 
fore that tinie, or intended to be afterwards, engaged in searching 
for a distillery, and that if the enterprise upon which he had entered 
had not been fully ended and abandoned, then, in contemplation of 
law, the search for the distillery was still in progress ; that it is not 
necessary for the United States to prove that Cléments was, at the 
particular moment of the assault, searching for a distillery; that the 
phrase "searching for a distillery" must be accepted as having a con- 
v.26F.no.9— 44 
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tinuoas application to the whole enterprise, when it appears that waa 
the purpose for which the same was entered upon; nor was it neces- 
sary that Cléments should hâve had a warrant to make his enterprise 
légal and ander the protection of the statute in such case made and 
provided. The court also gives you that request. 

I hâve referred to the fact that the crime alleged was a very se- 
rions offense, but this must not préjudice you against the prisoner. 
It becomes ail the more important that you should consider well the 
testimony before you bring in a verdict. The citizens must respect 
the laws, and, if you believe, from the évidence, that this law bas 
been violated as alleged, you should ûnd the défendant guilty; if 
not, you should find him not guilty. 

No government can exist unless the officers who seek to enforce 
its laws are protected. If such conduct as that described in this in- 
dictment is permitted to go unwhipt of justice, the community will 
be demoralized; every man will be affected; the prosperity of the 
country shaken; lawlessness will prevail on ail aides. While this is 
true, you should be especially careful not to confuse the importance 
of the accusation with the question of the guilt or innocence of 
the prisoner. No matter how serions is the charge against him, he 
is entitled to the same even-handed justice from you that he might 
expect in the most trivial and inconsequential aSair. The court ad- 
jures you to be perfectly impartial between this government and the 
accused, and will now commit the case to your hands. 

The jury returned a verdict of guilty, and a motion for a new trial was 
made and overruled. 



United States ». Williamsok, 

{Dktrîct Court, E. D. Virginia. Pebruary, 1886.) 

PosTAii Lawb— Proseoution X>t Postmasteb pob Usraa Stamps m Pubchasb 

OF GOODS. 

In prosecutions of postmasters for using postage stamps in the purchase of 
merchandiae, under chapter 259, 30 St. at Large, p. 141, the government must 
prove that the stamps so used had been received by the postmaster from the 
post-offlce department. 

Indictment for Violation of Postal Laws. 

Chapter 259 of volume 20 of the United States Statutes at Large, 
p. 141j déclares that no postmaster intrusted with the sale or custody 
of postage stamps shall use or dispose of them in the payment of debts 
or purchase of merchandiae. The indictment in this case charged 
that the défendant was United States postmaster at Tappahannock, 
Virginia, "intrusted with the sale and custody of postage stamps," 
and did at, ou, etc.,v "unlawfully use and dispose of oue hundred [one- 
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cent] and one thonsand [two-cent] postage stamps în the purehaso 
of merchandise, and did unlawfully sell and dispose of said postage 
stamps otherwise than as provided by law," etc. The case was given 
to the jury, and proof made that $21 in value of postal one and two 
cent stamps were, on a day named, mailed in a letter by the défend- 
ant to a house in Baltimore, in payment for merchandise ordered by 
tho postmaster in the same letter. It was not proved that the stamps 
thus mailed for the purpose mentioned were stamps which the de- 
fendant had received, as postmaster, from the government of the 
United States, "intrusted" to him in his oEBcial capacity. There 
was strong ground for inferring that the stamps shown in évidence, 
from their fresh condition and from being still in the original sheets, 
had in point of fact been received by the défendant from government 
as postmaster; but there was no positive évidence of their identity, 
and of their having been so obtained. When the prosecution had 
rested their case, it was moved by defendant's counsel that the jury 
be instructed that, in order to conviction, it was necessary that the 
government should prove that the stamps used as charged in the in- 
dictment had been intrusted to the défendant by the government, in 
his character as postmaster. 

J. G. Gibson, U. S. Atty., and James Lyons, Asst. U. S. Atty., for 
the prosecution. 

Edmund Waddill, for the défense. 

Hughes, J., held that there must be proof that the stamps used 
had been received by the postmaster oÊ&cially from the government. 
The phrase "of them," employed in the statute, confined its opéra- 
tions to stamps "intrusted" to the postmaster; and unless the indict- 
ment charged, and the évidence proved, that the stamps used by the 
postmaster for the purchase of merchandise had been received by him 
from the government, there could be no conviction. The law ought 
to hâve forbidden postmasters from using any stamps whatever, from 
whatever source procared, in payment of debts and the purchase of 
merchandise. 

Verdict of not guilty. 
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Celluloïd Manuf'g Co. v. American Ztlonite Co. and others.' 
(Circuit Court, S. B. Nm York. March 5, 1886.) 

1. Patents fou Intentions— Cbllitloid. 

Letters patent No. 156,353, of October 37, 1874, to John W. Hyatt and Isaiah 
S. Hyatt, assignors to the Celluloïd Manuf acturing Company, sustained against 
the défenses of want of novelty, non-patentability, and public use. 

2. Samb— Utility of the Invention. 

To the process set forth in this patent, and the knowledge and skill which 
grew out of an acquaintance with it, is due the présent commercial auccess of 
zylonite or celluloid as an article which can be devoted to a very great variety 
of uses. 

In Equity. 

Frédéric H. Bette and William D. Shipman, for complainant. 

Horace M, Buggles and Benjamin F. Thurston, for défendants. 

Shipman, J. This is a bill in equity to restrain the défendants 
from the alleged infringement of letters patent No. 156,353, granted 
October 27, 1874, to John W. Hyatt and Isaiah S. Hyatt, assignors 
to the complainant, for "an improvement in the manufacture of cel- 
luloid." The défenses are want of novelty, non-patentability, and 
public use, in the United States, of the alleged improvement for more 
than two years before the application for the letters patent, with the 
consent and aliowance of the patentées. Under the défense of want 
of novelty, the patents which the défendants introduced in évidence 
and relied upon were three American letters patent to Daniel Spill : 
No. 91,377, dated June 15. 1869; No. 97,454, dated November 30, 
1869 ; and No. 101,175, dated March 22, 1870. 

An understanding of the case dépends materially upon a knowl- 
edge of the state of the art at the date of the patent in suit, and I 
therefore give a brief history of the article which is now known as 
"zylonite" or "celluloid." Pyroxyline or gun-cotton, "an explosive 
obtained by immersing vegetable fiber in nitrio and sulphuric acids, 
and subséquent drying," (Knight, Mech. Dict.,) was invented by 
Schonbein in 1846. The great anticipations which were originally 
had of the invention, as a substitute for gunpowder, were never rea- 
lized. It proved to be too dangerous and uncertain to be used as an 
explosive material. In 1847 or 1848, Dr. Maynard, of Boston, dis- 
covered that it could be dissolved in alcohol and ether, and used as 
a vehicle for medicines, and as a substitute for sticking plaster, and 
gave the name "coUodion" to this solution. Passing by the intro- 
duction of collodion by Frederick Scott Archer, in 1851, to the art of 
photography, Alexander Parkes, of England, discovered, in 1855, 
that a solution of pyroxyline, mixed with other articles, could be 

' Eeported by Charles C. Linthicum, Esq., of the Chicago bar. , 
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made, after the solvent was evaporated, into a substance having the 
qualities of ivory or of horn, and whioh could be easily moulded or 
worked and receive any desired color.- Mr. Parkea suggested a num- 
ber of solvents, took out a number of patents, entered vigorously 
upon the manufacture of the material, which he called "Parkesine," 
and made exhibitions of the varions articles into which it was wrought ; 
but from some cause his enterprise lacked success, and was aban- 
doned in 1867. 

The gênerai question of solvents lay at the bottom of the practical 
difficulties in the manufacture. After the pyroxyline had been dis- 
Bolved, the problem was how to get rid of the solvent, so that the con- 
version of the dissolved material from a semi-fluid state into a hard 
substance, or a substance that would become hard, was practicable. 
Evaporation was the method which was used. In 1869, Mr. Daniel 
Spill, of England, received the American patent No. 97,454, which 
fairly represents the estent of information which the public or any 
individual had at that time on the question of pyroxyline solvents. 
His subséquent patent. No. 101,175, also represents the point which 
had been reached, at its date in 1870, in the process of transforming 
dissolved pyroxyline into zylonite, the name which Mr. Spill gave to 
the completed article. In No, 91,377, dated June 15, 1869, he had 
described an invention relating to the production of compounds con- 
taining zyloidine which, in "the admixture of zyloidine with animal, 
fish, vegetable, or minerai oils, oxidized or otherwise, such, for ex- 
ample, as vegetable or minerai tar, lard oil, cod-liver oil, linseed oil, 
or heavy coal oils, or with mixtures of the same, together with the 
admixture of other ingrédients, such as parafQne, oamphor, resins, 
fat, wax, India rubber, gutta-percha, or balata gum, or mixtures of 
the same, so as to produce a material or materials which may be em- 
ployed, either alone or in conjunction with pigments or other inert 
bodies, for the production of a compound which may be applied for 
useful purposes in the arts, such as for moulding into forms, or for 
rolling into sheets or otherwise, for spreading either upon or between 
fabrics, or otherwise, or for the coating of metals and wood." No. 
97,454 related, the patentée stated in his spécification, "to the prép- 
aration and use of certain solvents of zyloidine, and which differ from 
the ordinary or known solvents of zyloidine, in that those menstrua 
which are employed are not necessarily in themselves solvents of 
zyloidine, but become so by the addition of the bodies, compounds, 
or substances herein referred to." The inventions consisted in the 
employment, as a solvent of zyloidine, of one of seven described com- 
binations of ingrédients, and "in the employment of any two or more 
of any of the before-mentioned solvents, either in the proportion of 
about equal parts, or in other proportions." The second solvent 
which the patentée described was "camphor or camphor oil, or mixt- 
ures of the same, in conjunction with alcohol or spirits of wine, the 
£ame to be employed in about equal proportions." It bas been de- 
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cided by Mr, Justice Blatchfobd that the public liad been previously 
informed by Mr. Parkes that dehydrated or strong alcohol was of 
itself a solvent of pyroxyline, and was instructed to mix. it with cam- 
phor as such solvent, and that, therefore, Mr. Spill's improvement, 
so far as the use of camphor and alcohol was concerned, was not pat- 
entable. Spill V. CelMoid Manufg Co., 22 Blatchf. 441; S. C. 21 
Fed. Eep. 631. 

This somewhat vague patent was foUowed by No. 101,175, which 
was for a method of converting vegetable fibers into zyloidine, for a 
process of bleaching, and for a process of dyeing it, and for a mode 
of preparing it for spreading upon surfaces of fabrics in a semi-fluid 
condition, and for a process of treating it so as to bring it to a nearly 
dry condition for the production of solid articles. From the patent 
it appears that Spill's practice was to dissolve one part of zyloidine 
in from five to twelve parts of solvents, — five parts would produce a 
stiff paste, — to which solution pigments were added, and the paste 
was then "strained through a fine sieve, under pressure, to remove 
any mechanical impurities, after which opération it is in a fit condi- 
tion for spreading upon surfaces or fabrics in a semi-fluid condition." 
When the compound was to be prepared for the production of solid 
articles, the paste, after it had been strained, was placed in an air- 
tight chamber provided with mechanical stirrers, the chamber being 
"in connection with a condenser and a réservoir, and also, by préfér- 
ence, being in connection with an exhausting or vacuum-producing 
apparatus." Heat being applied to the mixing apparatus, and the 
agitator being set in motion, the solvents are evaporated and con- 
veyed away to the condenser for future use. It thus appears that Mr. 
Spill first made a paste, then strained the solution to remove mechan- 
ical impurities or undissolved particles of zyloidine; and, to make 
solid articles, the excess of volatile solvents was then evaporated in 
an air-tight machine connected with a condenser for saving such 
solvents. By this process, zylonite was made at and prior to 1874. 
The article had defeets incident to its method of "manufacture. By 
reason of an imperfect admixture of zyloidine, and an unnecessary 
amount of liquid solvent, there remained lumpy particles of undis- 
solved fiber; the excess of liquid must be mechanically evaporated; 
and, notwithstanding the evaporation, the solid article was too soft 
unless made hard and strong by the admixture of some other sub- 
stance. 

In 1870, John W. Hyatt, Jr., and Isaiah S. Hyatt made the im- 
portant diseovery that camphor alone, when mixed with pyroxyline, 
the mass being treated to from 150 deg. to 200 deg. Fahrenheit, and 
subjected to heavy pressure, was a solvent of pyroxyline, the heat 
vaporizing or liquifying the camphor. The diseovery and the new re- 
sulting process of making celluloïd are described in the first reissue 
of No. 105,338, known as reissue 5,926, dated June 23, 1874, as fol- 
lows: 
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"In the practice of our invention, wé prépare pyroxyliae by grinding it in 
water to a fine pulp, in a machine sueh as is used in grinding paper pulp. 
We slrain off the water as lar as practicable, and then subject this pulp to a 
powerful pressure, — for example, in a perforated yessel, — to further expel 
the aqueous moisture, and to bring it to a comparatively solid and dry state, 
yet still retaining sufflcient moisture to prevent it from burning in the fur- 
ther stages of the process. We comminute gum-camphor by grinding it in 
■water, or, preferably, by pounding or rolling it, and thoroughly incorporate, 
with the pyroxyline pulp in the condition last above described, this flnely 
comminuted camphor, in about the proportion of one part, by weight, of cam- 
phor to two parts, by weight, of the pyroxyline in the pulp. Tliese propor- 
tions may, however, be soraewhat varied with good résulta. The moisture 
in the pulp serves to counteract any tendency of the camphor to prematurely 
develop its converting power under any stimulus Incident to its being incor- 
porated with the pulp, or to the further stages of the process. With the cam- 
phor we also thoroughly incorporate, with the pulp, any pigments, coloring 
matter, or other materials that may be adapted to the requirements of the ar- 
ticles into which the product is to be manufactured. The camphor, or cam- 
phor and other ingrédients, having been thus thoroughly mixed with the 
pulp, we next subject the mass to a powerful pressure, in order to expel the 
remaining aqueous moisture, and thereby not only dry the mixture, but force 
the camphor into more iiitimate contact with the pyroxyline throughout the 
mass, so that every atom of the camphor shall be in condition and place to 
exert its utmost converting power as developed. The dried and compressed 
mass is next placed in a suitable mould or vessel open at the top, and into 
this open top is fitted a platen or plunger. The vessel is then placed in a hy- 
draulic or other powerful press, and a heavy pressure, applied to the platen 
or plunger, is brought to bear upon the mixture, wiiich, while thus under 
pressure, is heated up by steam or other convenient means, to a tempér- 
ature of from 150 deg. to 300 deg., varying according to the quantity of the 
mixture, and the mixture is kept at this température and under this press- 
ure until the converting power of the camphor shall hâve been exerted upon 
the pyroxyline throughout the mass; the beat developing the latent convert- 
ing' power of the camphor, and the camphor exerting this converting power 
actively upon every atom of the pyroxyline, with wliich the pressure main- 
tains it in close contact. The process of transformation is rapidly effected, 
and is completed alhiost as soon as the mass attains its maximum température, 
the resulting product being a homogeneous product, solidified coUodion, OT 
collodion compound having the qualities orproperties hereinbefore specifled. 
This product, as it cornes from tlie press, is of a consistency resembling that 
of sole-leather, but upon exposure to the atmosphère it hardens, by reason of 
a slight evaporation of the camphor. The ultimate product inclutlea, how- 
ever, a large proportion of the camphor as a permanent accretion to the mass, 
which accretion is not only a great gain over the use of ether, alcohol, or 
other solutions or volatile solvents, which would be entirely expelled or loat, 
but by its présence gives the solidifled collodion or compound the new capa' 
bility of being again rendered plastic by beat, and remoided into any desired 
forra or shape, without requiring the use of solutions or volatile solvents, or 
the addition of fusible gums, as heretofore." 

The discovery that camphor was a solvant of pyroxyline without 
the admixture of a liquid, thoagh chèmically important, was not prac- 
tically available in the art, by reason of the danger of explosion of 
the pyroxyline when the camphor was heated to a melting point. The 
patentées therefore devoted themselves, with the knowledge they had 
gained that liquid solvents could be dispensed with, to the discovery 
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of a process which should be safe, and yet possess the meclianical 
advantages in which the process of No. 5,928 was the pioneer. The 
invention described in the patent in suit was the resuit. The spéci- 
fication describes the invention as foUows : 

"In our reissued letters patent No. 5,928, granted June 23, 1874, camphor 
is set fortli as a suivent of pyroxyline when the same is subjected to intimate 
mixture, and then to beat and pressure, Our présent invention is madefor 
lessening the quantity of camphor or équivalent solvent made use of ; also 
the degree of beat required in the manufacture of celluloïd. We prépare a 
compound pulp composed of pyroxyline, gum-camplior, etc., as described in 
the said above-named reissued letters patent, but in différent proportions, the 
proportions suited to this new process being about one hundred (100) parts 
of dry pyroxyline, and from twenty-flve (25) to forty (40) parts of gum-cam- 
phor, (varying with the consistency required in the finished product,) to- 
gether with such coloring or other material as may be desired. When thèse 
ingrédients are thoroughiy intermixed, as set forth in such reissued letters 
patent, and the aqueous moisture expelled therefrom, which may be advan- 
tageously accomplished by the plan set forth in our letters patent of Novem- 
ber 19, 1872, and numbered 133,229, frora twenty (20) to forty (40) per cent. 
of alcohol is added, and the whole mass kept within a closed vessel until the al- 
cohol is evenly diflfused throughout ail its parts, the proportions named in the 
reissued letters patent referred to being one hundred parts of dry pyroxyline 
to flfty parts of gum-camphor. After this even diffusion the mass is well 
masticated between rollers heated to 135 deg. Fahrenheit. The particles of 
pyroxyline and other niaterials, such as coloring matter, are brought inti- 
mately Into contact with the camphor by the action of the alcohol and the 
mastication, and a semi-transformation takes place, and tlie material is in a 
better condition for the final heating and eonverting process, so that from 
flfty to seventy-flve degrees less beat is required to complète the transforma- 
tion of the pyroxyline and solvents into celluloid than is required where no 
alcohol is used. Nitrous ether and sorae other solvents of gum-camphor may 
be substituted for alcohol in this process." 

The claim is as follows : 

"The process herein set forth of manufacturing celluloid by the addition 
to the mass, composed of pyroxyline and camphor, of a doivent of camphor, 
in about the proportion set forth, and préviens to mastication, beat, and press- 
ure." 

To this process, and to the knowledge and skill which grew eut of 
an acquaintance with it, is due the présent commercial success of 
zylonite or celluloid as an article which can be devoted to a very great 
variety of uses. 

The question of prime importance in the case is as to the patent- 
ability of the process, The plaintiff insists that reissue 5,928 dis- 
closed an invention which is admitted to hâve been novel and patent- 
able, which broke the control theretofore held by liquid solvents, re- 
lied upon beat and pressure to develop the action of the solid solvent, 
and pointed the way towards subcess in the manufacture of solid cel- 
luloid, and that the patent in suit is an improvement upon the process 
of No. 5,928, and is therefore patentable. The défendants say that 
the patent in suit is simply a retum to the well-known spirits of 
camphor solvents, and that, if the time of the application of the al- 
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cohol to the camphor is not an immaterial matter, yet, when it is 
once known that spirits of camphor are a solvent, there is nothing 
patentable in the order in which the liquid or camphor is introduced 
into the tub, but the changes or modifications in the manner of ap- 
plying the solvent are only a carrying forward of the original thought, 
which does not constitute invention. 

It is true that it was well known in 1874 that spirits of camphor 
were a solvent^ of pyroxyline, and a mode in which the solvent could 
be applied was well known, and if the alleged invention consisted 
merely in a new and différent method of mixing the spirits of cam- 
phor with the pyroxyline, whereby a better resuit was produced, it 
would contain nothing patentable. But the invention had a wider 
scope. It must be noted that the question is not whether the process 
was a patentable improvement over what was practiced in 1882 un- 
der the name of the Spill process, but whether it was an invention, 
in view of the state of the art in 1874. It was for an improved pro- 
cess whereby, instead of mixing a solid and a liquid, and straining 
the mass to remove undissolved particles, and evaporating the liquid 
in an air-tight condenser, the invention mixed two solids and added 
a liquid; then, having pressed out the moisture and masticated the 
compound in roUs, they relied upon beat and pressure to effect or 
complète the transformation with solid celluloid, the pressure being 
that deseribed, and the degree of beat being less than that described, 
in No. 5,928. The discussion in regard to thèse processes should 
not be confined to a comparison between the différent methods of in- 
trodueing the liquid solvent to the mixture, but the différence ex- 
tends to the respective methods snbsequently used in the process of 
transformation. 

It cannot be denied that No. 5,928 was clearly a new and patent- 
able process, and that it radically differed from its predecessors. I 
think it is plain that the patent in suit is not an abandonment of No. 
5,928, and a mère return to the old liquid solvent process, which con- 
sisted in first dissolving the solid pyroxyline in a large amount of 
liquid, and then evaporating the solvent, but was a rétention of the 
new process of perfect admixture of two solids, and then a transfor- 
mation by beat and pressure, except as modified by the introduction 
of aleohol to the mixture of pyroxyline and dry camphor. Neither 
was the process of the patent in suit a mère change of proportions 
from those given in the Spill formula. 

The défendant corporation has used from time to time, since its 
organization in 1882, the patented process, unless the fact that it 
mixes dry camphor with pyroxyline, rendered abnormally dry, and 
then adds the aleohol, and does not subject the mixture to pressure 
for the purpose of expelling dampness, oonstitutes a departure from 
the process described in the patent. Bach method starts with wet 
pyroxyline. Hyatt brings the pulp in the first place to a compara- 
tively dry state, adds the camphor, and then expeis the remaining 
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moisture. The défendants made the pulp abnormally dry in the first 
instance. They omit no step which the patent describea, and there 
is no substantial différence in the methods in which the process is 
used. X 

The défendants also say that the process was publicly used for more 
than two years before the date of the application for a patent. Dur- 
ing the experiments which resulted in the discovery of the patented 
process, some poor dental plates were sold. Without going carefully 
into an examination of the testimony, the case is within the prinei- 
ples announced in Pitts v. HaU, 2 Blatchf . 229, and Elizabeth v. Pavc' 
ment Co., 97 U. S. 126, 

Let there be a decree for an injuuctiou and an accounting. 



Eheubottom and another v. Loomeb and others.* 
(Circuit Court, D. Conneeticut. March 5, 1886.) 

Patents for Ihtentions — Priob Use. 

It was clearly proven in this case that the devîces covered by patent No. 
105,134, granted to Charles E. Pratt and others, July 5, 1870, for an improve- 
ment in noop-skirts, had been manuf actured and sold by others in 1863 or 1864, 
and hence the bill was dismissed. 

In Equity. 

J. E. Hindou Ilyde and Frédéric H. Betta, for plaîntiffs. 

William B. Wooster, for défendants. 

Shipman, J. This is a bill in equity to restrain the alleged infringe- 
ment of letters patent No. 105,124, granted to Charles E. Pratt and 
others, July 5, 1870, for an improvement in boop-skirts. The patent 
is now owned by the complainants. The inventer says in the spéci- 
fication of the patent that the invention consisted "in the employ- 
ment of one or more bracing hoops attached to the back near the top, 
and springing around to the front, and downward to a point about 
the height of the knees of the wearer, as hereinafter described, in 
substitution of a large number of the concentric hoops, which, by this 
improvement, may be omitted from a short distance below the waist 
to the lower portion of the skirt," and thus either the necessity of 
sitting upon them, or of their throwing up the front part of the dress, 
when the wearer sits down, may be avoided. The only delense is want 
of novelty. 

It is clearly proved that, during a period of about three months, in 
the year 1863 or 1864, the firm of W. E. Burlock & Co., of Birming- 
ham, Conneeticut, made and sold from 50 dozen to 100 dozen hoop- 

'Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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Bkirts containing the patented improvement, and that in the year 
1865 Townsend, Lattin & Go., of Bridgeport, Connecticut, made and 
Bold a few such skirts. John E. Lattin was the superintendent of 
the factory of each of thèse firms, and was a member of Townsend, 
Lattin & Co. His testimony, and that of six other witnesses, in re- 
gard to the manufacture by W. B. Burlock & Co. established the fact 
beyond reasonable doubt that that firm made and sold thèse skirts 
for a few months in one of the years named. The testimony in op- 
position seems to me to be feeble. The manufacture by Townsend, 
Lattin & Co. was very small, but undoubtedly existed. It is also 
proved that S. A. Downs & Co., also of Birmingham, made and sold 
such skirts is 1864, and that Eobert May, the sucoessor of said firm, 
continued to make and sell the same article for a few years after 
1865. 

Considérable testimony was introduced by the défendants in regard 
to the manufacture and sale of thèse skirts, from 1862 to 1866, by 
Downs & Bassett, also of Birmingham. As the witnesses may hâve 
confounded the skirt in question with another which they made, and 
which was known as the "Eurêka," and as the opposing testimony for 
the plaintiffs is stronger than it is in regard to the sales by the other 
firms, I make no finding on the eubjeot of the manufacture by Downs 
& Bassett. 

The bill is dismissed. 



Eusseltj V. Laughlin and others.* 
{.Circuit Court, D. Mairie. February 18, 1886.) 

1. Patents for Inventions— Reisstjb. 

Application for a reissue having been flled within two months after the 
original patent was granted, hsld, that the patentées could not be charged 
with want of due diligence in making the application. 

2. Same— Rbissuk must be pok Same Invention. 

If the description in the original patent does not warrant the new claims in 
a reissue, then the reissue is for a différent invention, and no amount of dili- 
gence in the application for the reissue can make it valid. 
8. Same— Reissde No. 10,418, dp Decehbeb 4, 1883— Ships' Pumps. 

The combinations embodied in the new claims in this reissue are sufflciently 
described in the original patent. Such claims are valid, and the tenth, twelf th, 
and thirteenth claims held inf ringed. 

In Equity. 

Wm. H. Drury and Clarence Haie, for complaînant. 

Charles A, Hawley and Wilbur F. Lunt, for respondents. 

CoLT, J. This is a suit for infringement of reissued letters patent 
No. 10,418, dated December 4, 1883, granted to Albert Eussell and 

Iteported by Charles C. Linthioum, Esq., of the Chicago bar. 
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Francis Curtis for improvements in ships' pumps. The reiSsued pat- 
ent contains five new olaims not found in the original. The original 
patent was dated March 20, 1883, and the application for a reissue 
filed May 18, 1883, Having applied for a reissue within two months 
after the original patent was granted, the patentées cannot be charged 
"with want of dae diligence in making the application. Miller v. 
Brass Go., 104 U. S. 350; Mahn v. Harwood, 112 U. S. 354; S. C. 
5 Sup. et, Rep. 174. Application for a reissne having been filed 
within a reasonable time, and there being nothing manifest upon the 
record to show that the omission did not arise through inadvertence, 
accident, or mistake, the new claims of the reissue may be sustained, 
provided there is nothing in them but what is found described in the 
original spécification and drawings, Mahn v. Harwood, 112 U. S. 
354; S. C. 5 Sup. Ct. Eep. 174, If the description in the original 
patent will not warrant the new claims, then the reissue is for a différ- 
ent thing from the original, and no amount of diligence in the appli- 
cation for the reissue can make it valid, Coon v. Wilxon, 113 U. S, 
268; S. G. 5 Sup, Ct, Eep, 537, In the présent case we must find 
sufficiently described in the original patent the combinations which 
are embodied in the new claims of the reissue, if they are to be sus- 
tained, 

The patented pump is one of the best ships' pumps known. In a 
large degree it bas supplanted other pumps adapted for this spécial 
use, It belongs to the class which are termed piston pumps, and its 
gênerai construction resembles that of the ordinary piston pump. It 
is simple, compact, and strong in its construction, and efficient in its 
workings. It dispenses with any framework and occupies but a small 
space. The barrel and base are cast in one pièce; also the bail and 
bucket. One of its main features consists in having a bore or barrel 
whose length is less than its diameter, which makes the pump short 
and convenient for use on ships, The pump has certain spécial but 
minor features, sueh as the V-shaped edge of the bail of the bucket, 
to hold the V-shaped groove in the half beam; the method of lining 
the barrel; the dome-shaped construction of the bucket; and the rect- 
angular groove, with its packing in the edge face of the bucket, The 
nine claims of the original patent were largely for combinations to 
cover thèse spécial and subordinate devices. The five additional 
claims in the reissue relate generally to the broader éléments of the 
machine, and especially to the feature that the barrel must hâve a 
length not greater than the diameter. Thèse new claims are as fol- 
lows: 

(10) A piston or bucket pump having a base or inwardly extending flange, 
C, cast therewith, and having a barrel whose length is not greater than the 
diameter thereof, substantially as specifled. 

(11) A piston or bucket pump having a base or inwardly extending flange, 
C, cast with the barrel, a barrel whose length is not greater than the diameter 
thereof, and a lining rolled into the barrel, substantially as specifled, 

(12) In a pump, the combination of a beam or half beam pivoted to the 
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pump witilin the circumference thereof, a piston or bucket, and a barrel 
the lengthof wMch is not greaterthan the diameter, substantially as ?et f orth. 

(13) In a purap, the combination of a beam or half beam pivotsd to the 
pump within the circumference thereof, a piston or bucket, a barrel the !<^ngth 
of which is not greater than the diameter, and a base or inwardly extending 
flange. G, cast with the barrel, substantially as set forth. 

(14) In a pump, the combination of a beam or half beam pivoted to the 
pump within the circumference thereof , a piston or bucket, a barrel provided 
with a lining, the length of said barrel being not greater than the diameter 
thereof, the barrel having a base or inwardly extending flange, C, cast there- 
with, substantially as described. 

The éléments which comprise the eombinations of thèse claims are 
distinctly set forth in the spécification and drawings of the original 
patent. The drawings in both the original and reissue are identical, 
and they plainly show a barrel whose diometer is greater than its 
length. The original spécification says: " Since this lining cannot 
easily be worked into a pump that has its bottom or base, G, cast on, 
and has a barrel of ordinary length, we make the pump short, by 
means of the déviées herein sj)ecified." Again it says: "By thus 
dropping the outer edge and packing of the bucket as low down as 
possible with référence to the remainder of the bucket, the barrel of 
the pump may be made very short." One of the éléments of claim 
9 of the original patent is " a pump body whose bore is shorter than 
its diameter, for the purpose of most successfully lining it, as speci- 
fied." It is apparent that the original spécification sulEeiently de- 
scribes a pump whose barrel is shorter than its diameter. There is 
no question that the other éléments in the additional claims found in 
the reissue are clearly set out in the original. Under the facts pre- 
sented in this case, thèse additional claims must be held to be valid. 

The question of infringement remains. The défendants' pump is 
the same in its gênerai construction, though it does not possess some 
of the minor features of the patented pump. It has not the V-shaped. 
edge of the bail of the bucket, nor is the bail cast in one pièce with 
the body of the bucket. It has not the spécial lining nor the dome- 
shaped bucket of the patented pump. It has also a différent pack- 
ing, There are some other minor différences. The first nine claims 
of the patent are for eombinations ail of which embrace one or more 
of thèse spécial but minor features of the device. In the absence, 
however, of any of thèse features from the défendants' machine, there 
is no infringement of thèse claims. 

The tenth claim is for a combination of a piston or bucket pump 
having a base or inwardly extending flange cast therewith, and hav- 
ing a barrel whose length is not greater than the diameter thereof, 
substantially as described. This is also the construction of défend- 
ants' pump. Unable to deny this, the défendants contend that the 
claim is void for want of novelty and want of invention. Undoubt- 
edly in some prior pumps we find the diameter of the barrel greater 
than its length, and we also find pumps with an inwardly extending 
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flange at the bottom of the barrel, but in no prior pump do we find 
the inwardly extending flange of such construction that it can be used 
wholly for the base of the pump, and so do away with any frame- 
work about the pump. The prior state of the art shows no pistou 
pump which combines the two éléments found in this claim. The 
nearest approach is seen in the old HoUy pump. In the Holly pump 
the diameter of the barrel is greater than its length, and it bas an 
inward extending flange. But the Holly pump rests upon a frame, 
and the flange does not serve as a base upon which the pump rests. 

What was needed in a good ships' pump was to do away with any 
frame, and to make the pump small, compact, and short. This is 
done by making the flange at the bottom of the barrel serve as a base 
upon which the pump rests, and by having the diameter of the barrel 
greater than its length. This was first accomplished by Eussell and 
Curtis. We find this combination in no prior deviee, and we think 
it required invention to produce it. 

Claim 11 is not infringed, because the défendants' pump does not 
bave the lining roUed into the barrel, and this is made an élément of 
the combination; and this applies also to claim 14. 

The twelfth and thirteenth claims we think are infringed. The de- 
fendants' pump bas the beam or half beam pivoted to the pump within 
its cireumference, a piston or bucket, a barrel whose length is not 
greater than the diameter, and a base or inwardly extending flange. 
The bucket in défendants' pump has not the V-shaped edge, but is 
connected to the half beam by a pin joint. The spécification, how- 
ever, deseribes this latter and common methodof attachment, though 
the patentées prefer the V-shaped construction. We fail to find in 
any prior pumps the combinations which go to make up the twelfth 
and thirteenth claims of the patent. 

Our conclusions are that the claims of the reissued patent are valid, 
and that the défendants înfringe the tenth, twelfth, and thirteenth 
claims. Decree for complainants. 



Ohio Stebl Babb Fbnob Co. v. Washburn & Moen Mandf'o Co. 

and another.* 

CGvreuit Court. N. D. Mnoia. March 8, 1886.) 

l. Spbcipxc Pb-rfobmakce. 

A court of equity will not speciflcally enforce a contract at the instance of 
one of the parties who has repeatedly broken it, even if the other party has 
been guilty of the flrst breach. 
). Samb. 

If one party to a contract expects to hâve it speciflcally enf orced against the 
other, he must act steadily in good faith, by observing its terma, whether the 
other party violâtes his covenants or not. 

• Reported by Charles 0. linthicum, Esq., of the Chicago bar. 



8. Same— Rbmedt AT Law. 

Wlien aparty to a contract bas notkept his covenants, but excuses bimselt 
on the ground that the other parly was guilty of the flrst breach, whatever 
remedy tbere is, is at law. 

In Equity. 

Sherman d Hoyt, George G. Fry, and George S. Tlouse, for com- 
plainant. 

Coburn é Thacher and W. G. Goudy, for défendants. 

Greshaîi, J. Prier to 1880 the défendants, as owners of certain 
bottom patents for barb wire fence, and machines for the manufact- 
ure of such wire, brought suits in this court against a number of 
alieged infringers. In December of that year the court sustained the 
patents, and with one exception entered the usual interlocutory de- 
crees against the infringers. A large demand existed at this time for 
barb wire, and the défendants deemed it important to their interests 
that some arrangement should be made with the numerous infring- 
ers, nearly ail of whom had been manufaoturing, as they claimed, 
under patents, wbereby f urther iitigation might be avoided. The de- 
fendants accordingly proposed that the manufactarers should abide 
by the decrees which had been entered against them, assign their 
patents to the défendants, and accept licenses for the future. It was 
thought that by thus combining, a monopoly might be formed, with 
the défendants in control, which would be highly profitable to both 
the licensors and the licensees, With one or two exceptions the 
manufacturers agreed to this, and accepted licenses from the défend- 
ants. 

By the ter m s of the license which the complainant accepted on the 
twenty-seventh day of January, 1881, it agreed to acknowledge the 
validity of ail the patents therein embraced ; thatit would manufact- 
ure and sell only such barb wire as conformed to the attached sam- 
ple, and make verified monthly reports to the défendants, showing 
the amount manufactured and sold during the preceding month, with 
the names and résidences of purcbasers, and the terms of payment 
and delivery; that it would make monthly payments to the défend- 
ants at the rate of three-fourths of one cent per pound on ail the barb 
wire it should thereafter make or sell; that the défendants might an- 
nul the license if the complainant failed or refused to comply with 
any of its terms ; that it would not manufacture exceeding 3,000 tons 
of barb wire annually without the written consent of the défendants ; 
and that it would limit itself to the use of 20 machines in its factory 
at Cleveland, and not manufacture elsewhere. The défendants on 
their part agreed, as licensors, that they would not grant an exclu- 
sive license to any one under any of the patents embraced in the li- 
cense ; that they would not license any one else to manufacture or 
sell under the same patents at a lower royalty than three-fourths of 
one cent per pound, or, if they did, that the royalty to be paid by the 
complainant should be correspondingly reduced. 
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The sîxth clause of the license reads as follows: 

"Said Ohio Steel BarbFence Company shall not sell barb fence wlre, which 
it shall manufacture under this license, at a less priée per pound, nor on more 
favorable terras of payment and delivery, than said Wasliburn & Moen Manu- 
facturing Company and Isaac L. Elwood & Co. shall sell barb fence wire for 
use in the territory covered by this license, which they shall so manufacture; 
said Washburn & Moen Manufacturing Company to deiiver to the said Ohio 
Steel Barb Pence Company, on the acceptance of this license by said Ohio 
Steel Barb Fence Company, a printed or written schedule of priées and terms 
of payment and delivery, the same to be flxed by said Wasliburn & Moen 
Manufacturing Company and Isaac L. Elwood, at which said Washburn & 
Moen Manufacturing Company and Isaac L. Elwood & Co. shall sell their 
own barb fence wire, to be used in the United States and territories, for the 
guidance of said Ohio Steel Barb Pence Company in the sale of the barb fence 
wire so raade and sold under this license. And said Washburn & Moen Manu- 
facturing Company shall give to said Ohio Steel Barb Pence Company 10 
days' télégraphie and written or printed notice of any change in said priées, 
terms of payment, and delivery, to be flxed as aforesaid, and 10 days from 
date of such télégraphie notice such new schedule of priées, terms of pay- 
ment, and delivery shall be foUowed and observed by said Ohio Steel Barb 
Pence Company, and by said licensor and I. L. Elwood & Co., until changed 
or modified again by said Washburn & Moen Manufacturing Company, as 
aforesaid, except as to previous agreements and orders already entered." 

The license granted to complainant differed from the licenses which 
were granted to others in the combination, at or about the same time, 
only in the amount of wire which the complainant was at liberty to 
manufacture. The complainant and the défendants agreed upon the 
amonnt due from the former to the latter as damages for past infringe- 
ments. This agreement was upon the basis of 60 cents per hundred 
pounds of barb wire previously manufactured, from which a déduction 
of 10 cents on each hundred pounds of past manufacture was made 
for the assignment by the complainant to the défendants of the pat- 
ents under which the former had claimed the right to manufacture 
and sell. The défendants at the same time assured the complainant 
that ail infringers should be required to settle on the same terms, 
and that ail licensees should be required to pay the same royalty in 
the future. The complainant assigned its patents, settied for past 
damages, and aecepted a license for the future upon the faith of this 
assurance, and an agreement that it should be observed. Ail the other 
infringers, except Jacob Haish, appear to hâve settied with the de- 
fendants on the same terms. For reasons given by the court, instead 
of being enjoined as were the other infringers, Haish was permitted 
to continue the manufacture and sale of barb wire upon paying into 
court from month to month amounts as royalty on a prescribed basis. 
He rejected ail overtures looking to an adjustment, and refused to 
aecept a license upon the terms accorded to the other unsuccess- 
ful infringers. He demanded immunity for the past, and a free roy- 
alty for the future. He was allowed a free royalty for the future 
upon the iirst 4,000 tons of manufacture, and required to pay 50 cents 
per hundred pounds on the next 4,000 tons, and 75 cents per hundred 
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pounds OQ the next 2,000 tons, 10,000 tons being the limit which he 
•was permitted to manufacture and sell annually. If he was required 
to pay anything for past damages, the amount was trifling compared 
■with what was exacted from the other licensees. This settlement, 
which did not occur until five or six months after the interlocutory 
decrees had been entered, was kept secret from the complainant and 
the other licensees. The license which Haish accepted differed from 
the licenses granted to others only in the amount of tonnage, but, by 
another instrument executed at the same time, he was entitled to a 
rebate which made his royalty for the future as above stated. 

Unable to induce Haish to enter the combination upon equal terms 
with the other manuf acturers, the défendants, in order to procure his 
patents and get him out of the way, and maintain the monopoly, ad- 
mitted him on secret terms which amounted to a f raud upon the com- 
plainant and other licensees. Fearing that his longer standing out 
•would deprive the défendants of the large revenue which they expected 
to dérive from the monopoly) theyfelt constrained to concède to him 
terms more favorable than others enjoyed, and thus induce him to 
accept a license which they would not hâve accorded him had he been 
enjoined as were the other infringers. Hi» patents and the patents 
which the other infringers had relied upon in the litigation had shared 
the same fate, and it is a mère pretense for the défendants to say that 
his patents were more valuable than the others, and for that reason 
were bought for the benefit of the other licensees, as well as for tlieir 
own beneût. The défendants expressly agreed with the complainant, 
as they no doubt did with the other licensees, that Haish should not 
be permitted to enter the combination on terms which would give him 
an advantage over them as a manufacturer and dealer. 

The évidence shows that, during much of the time after the com- 
plainant and other manufacturers became licensees, the market priée 
of barb wire ruled lower than the schedule rates; and while it is un- 
certain, from the évidence, whether the complainant or the défendants 
first disregarded the schedule rate, there is no doubt they both violated 
the agreement by underselling, hoping thereby to get an unfair ad- 
vantage. Authority was given the défendants to revoke the licenses 
of such manufacturers as sold below the schedule rate. It was the 
duty of the défendants to exercise this authority for the protection of 
licensees who kept faith with the combination, if indeed any of them 
kept faith. It may be that unlicensed manufacturers rendered it dif- 
ficult, if not impossible to maintain the schedule rate; but however 
that may hâve been, the complainant is in no condition to insist that 
the monopoly shall be longer maintained. It is now in a court of 
equity, asking that a contract be speciiically enforced which it bas re- 
peatedly broken. The complainant insists that it may do this be- 
cause the défendants were guilty of the first breach. This may or 
may not be true, but, if true, still the complainant acted in bad faith. 
The évidence does not show that ail the members of the combination 
v.26F.no.9— 45 
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ignored tbe schednle rate, althongh it tends to sbow that fact. Suoh 
a showing would amount to an abandonment, and leave tbe parties 
as they stood before the combination was organized. The complain- 
ant not only broke its agreement, but it resorted to subterfuges to 
conceal sales which it made at market or otber lower rates than sched- 
ule rates. This plainly indicated a purpose on the part of tbe com- 
plainant to take an unfair advantage of its associâtes in the combina- 
tion, including tbe défendants. If the oomplainant expected to insist 
upon a spécifie enforcement of its agreement witb tbe défendants, it 
should bave steadily acted in good faith itself by observing tbe terms 
of the agreement; and tbis it should bave done wbether the défend- 
ants bad violated tbeir covenant or not. 

It follows that if tbe oomplainant is entitled to any relief against 
tbe défendants it is in a court of law, and the bill is tberefore dis- 
missed. 



TUBULAB ElVET Co. V. CoPELAND.* 
{Circuit Court, D. Massachusetts. February 20, 1886.) 

1. Patents pou Intentions — Rbissub. 

The seventh claim of reissued letters patent No. 8,278, granted June 11, 
1878, to Mellen Bray, for an improvement in rivet-setting machines, is broader 
than the original patent, and the reissue having been applied for over three 
years from the date of the original, such claim is void. 

8. Same — Infbingbmbnt. 

The eighth claim of this reissue, for "The receiver, N, provided with the 
springs, r, and r', mounted upon the setting plunger, B, and adapted to op- 
erate substantially as described, " is not inf ringed by a receiver consisting of 
a long lever, pivoted, at its rear end, to the supporting frame of the machine, 
and composed of two elastic strips of métal, flaring at their front ends to hold 
the rivet. 

In Equity. 

Ckauncey Smith, for oomplainant. 

O. M. Plympton, for défendant. 

CoLT, J. This suit is brougbt for the infringement of reîssned 
patent No. 8,276, granted to Mellen Bray, June 11, 1878, for an im- 
provement in rivet-setting machines. The original patent was granted 
April 6, 1875. The application for the reissue vras made May 27, 
1878, — more than three years after the issue of the original patent. 
The seventh and eightb claims of tbe reissue form thesubject-matter 
of the présent oontroversy. Tbey are as follows : 

"(7) In combination with a reciprocating plunger and aclinching an vil, a 
receiver provided with spring or yielding sides, and adapted to receive the 
rivet, and hold it in a perpendicular position between the plunger and an vil, 

*Reported by Charles 0. Linthlcum, Esq., of the Chicago bar. 
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and to bemoved vertically, or in line with the movement of the plunger, dur- 
ing the flrst part of the downward movement of said plunger, and guide the 
rivet to the worlc, and then remain in a state of rest till the plunger has com- 
pleted its downward motion, and forced the rivet from the receiver into the 
material, substantially as described. (8) The receiver, N, provided with the 
springs, r, and r', mounted upon the setting plunger, B, and adapted to 
operate substantially as described." 

The seventh claim is net found in the original patent. The eighth 
daim of the reissue was the seventh claim of the original. In the 
original patent the receiver is subject to the limitation of being 
"mounted upon a movable setting plunger, and made to move at 
times with said setting plunger." In the reissue thèse words are 
omitted, and it is no longer necessary to mount the receiver upou 
the plunger, but to looate the receiver between the anvil and the mov- 
able setting plunger. In the original patent the receiver is attached 
to the plunger. In the reissue, by the seventh claim, it is only neces- 
sary to locate the receiver between the plunger and anvil. The claims 
of the reissue are clearly broader than the original, and therefore 
the seventh claim of the reissue, under the récent décisions of the 
suprême court, must be held to be void. Miller v. Brass Go,, 104 U. 
S. 350; James v. Campbell, Id. 356; Mathews v. Machine Co., 105 
U. S. 54; Bantzy. Frantz, Id. 160; Johnson y. Railroad Co.,Id. 539; 
Gage v. Herring, 107 U.S. 640; S. G. 2 Sup. Ct. Eep. 819; Clém- 
ents V. Odorless E. A. Co., 109 U. S. 641; 8. 0. 3 Sup. Ct. Eep. 525; 
McMurray v. Mallory, 111 U. S. 97; S. G. 4 Sup. Ct. Eep. 375 ; Tur. 
ner é Seymour Manuj'g Co. v. Dover Stamping Co., 111 U. S. 319; 
S. C. 4 Sup. Ct. Eep. 401. 

The question remains whether the défendant infringes the eighth 
claim of the reissue, which is like the seventh claim of the original. 
We do not ând the combination described in this claim, in de- 
fendant's machine. The reoeivers differ materially in construction. 
The defendant's receiver is not attached to the setting plunger. It 
does not consist of a tubular thimble ûtted loosely to the plunger, 
and held in position by a pin set in the plunger, and projecting out- 
■ward into a slot formed in the thimble. Nor has it the sida springs 
described in the Bray patent. On the contrary, the defendant's re- 
ceiver oonsists of a long lever, pivoted, at its rear end, to the sup- 
porting frame of the machine, and composed of two elastic strips of 
métal, flaring at their front ends to hold the rivet. It is thrown up- 
wards by a spring fixed to the arm of the machine. We would not 
be warranted in putting such a broad construction on the eighth 
claim of the Bray reissue as to make it include the defendant's ma- 
chine, when it differs so materially in construction. We therefore 
Ënd no infringement of the Bray patent, and the bill must be dis* 
missed. Bill dismissed. 
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The Diheotob. 
{Digtnet Court, D. Oregon. March 5, 1886.) 

1. JonmEB OF Causes op Action in Bem and Pbbsonam. 

The admiralty rulea from 18 to 20, inclusive, relating to joinder of causes of 
action, do not apply to cases not therein enumerated; but the same, under 
rule 46, may be proceeded with, in tliis respect, in such manner as th.e court 
may deem expédient for the administration of justice. 

3. Suit on a Chaeteb-Paktt. 

In a suit by a shipper for the non-performance of a contract of aflreight- 
ment, the facts which establish the liability of the master also give the libel- 
ant a lien on the vessel for the amount of his claim, and theref ore it is proper 
and expédient that the proceeding against the owner or the master and the 
vessel should be joined in one libel. 

3. Keplbvin in Admiraltt. 

When the possession of personal property has been changed by means in- 
volving the breach of a maritime contract concerning the same, or such pos- 
session is wrongfuUy withheld contrary thereto, the owner or other person 
entitled, under the circumstances, to the possession thereof, may maintain a 
suit in admiralty to obtain the same. 

4 Damages— GENERAL and Spécial. 

Damages that are not the necessary resuit of the act complained of, and 
therefore not implied by law, are spécial, and the facts constituting them 
must be particularly stated in the libel. 

Suit on Charter-party. 

G. E. S. Wooâ and John W. Whalley, for libelants. 

Thomas N. Strong, for master and claimants. 

Deady, J. This suit was brought by the libelants, Alexander Bal- 
four, Stephen Williamson, Eobert Balfour, Alexander Guthrie, and 
Eobert B. Foreman, doing business in this port as Balfour, Guthrie 
& Co., on November 22, 1885, to recover the possession of 16,868 
bags of wheat, weighing 985,484 — 2,240 gross tons; and $4,600 
damages for the non-fulfillment of a contract of aflfreightment there- 
about. On reading and filing the libel, an order was made thereon, 
allowing process to issue as prayed for therein, on which the vessel 
and wheat were subsequently arrested. On January 4th, the mas- 
ter, William D. Bogart, filed a claim of ownership for William W. 
TrombuU. The case was argued and submitted on exceptions to the 
libel. 

From the latter it appears that on October 3, 1885, William D. 
Bogart, master of the British bark Director, then lying at this port, 
made a charter-party with W. J. Burns, the local agent of the libel- 
ants, whereby he contracted to carry on said vessel, at 428. 6d. a ton, 
a cargo of wheat to a port in the United Kingdom; that between 
said date and October 8th said vessel was laden by the libelants with 
the wheat aforesaid, consigned to their own order, for which the mas- 
ter signed two billsof lading, one of which was delivered to the libel- 
ants, and on November 14th remailed by them to said agent for re- 
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tnm to said master; that in and by said charter-party it was ex- 
pressly agreed that said vessel was "tight, stanch, strong, and in 
every way fitted for suoh voyage," when in fact she was so unsea- 
worthy that as soon as the cargo was on board she commenced to 
leak so badly she could not proceed on her voyage, and her cargo was 
discharged ; that said vessel had been in a leaky and unseaworthy 
condition on her voyage from Hong Kong to this port, and prier 
thereto, during which she made water at the rate of three inches an 
hour, until relieved of her cargo in the Columbia river and at Port- 
land, when the leak became immaterial ; that said leak was caused 
by an inhérent defect and unseaworthiness of said vessel.^all of 
which was well known to said master at the date of said charter- 
party and long prier thereto, and was then fraudulently concealed 
from the libelants by said master, and afterwards, while the vessel 
was loading, by preventing the working of her pumps otlierwise than 
secretly between 9 p. m. and midnight; that by reason of said false 
warranty the "libelants hâve lost a sale" of said wheat, negotiated 
and contracted in London on October 5, 1885, "whereby they are 
damaged in the sum of $4,000, and also by the loss of |100, the pre- 
mium paid on marine Insurance on said wheat while on board, and 
$500 of expenditures contingent on the transaction. 

The prayer of the libel is for due process against the vessel and the 
wheat, to the end that the former may be condemned and sold to pay 
said damages, with interest and costs of suit, and the latter delivered 
to the libelants free of charges or liens ; and that the master be cited 
to appear and answer the libel, and the charter be annulled and de- 
clared void from the beginning. 

The exceptions to the libel are to the effect: (1) It "misjoins" a 
suit in rem against the vessel with a suit in personam against the 
master; (2) it "misjoins" a cause of suit fora breach of the warranty 
in the charter, and to avoid the same on account of the fraud of the 
master; (3) itdoes not show that the libelants are the owners of the 
wheat, or what, if any, interest or claim they hâve therein or thereto ; 
and (4) the allégation in article 11 concerning the sale of the wheat 
is uncortain and insuffieient. 

As preliminary to the considération of the questions made by thèse 
exceptions, it may be premised that, in the absence of the owner or 
of his spécial représentative, the master of the Direetor was author- 
ized to make this charter-party, and to thereby contract, as he did, 
for the carriage of this wheat, and the fitness of the vessel for the serv- 
ice. The transaction was within the scope of his ordinary power, 
as master, while engaged in the navigation of the vessel in a foreign 
port, and the vessel and owner are each liable for his fraud or mis- 
conduct in making said contract, or the failure to perform the same. 
The Zenobia, Abb. Adm. 48 ; U. S. v. The Malek Adhel, 2 How. 234; 
Hurry v. Hurry, 2 Wash. G. C. 149; Ward v. Green, 6 Cow. 175; The 
Tribune, 3 Sum. 149; 1 Pars. Shipp. & Adm. 276, note 3; 2 Pars. 
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Shipp. & Adm. 8, 10, 12. But it must be understood that the vessel 
isnot lîable for a breach of a oontract of affreightment so long as it 
is wholly executory, though the master and owner are. The Ira 
Ghaffee, 2 Fed. Eep. 401. But as soon as the performance of the 
oontract is commenced a lien exista on the vessel in favor of the ship- 
per or oharterer, and a suit in rem may be maintained against the 
same for any liability of the master or owner arising on or growing 
eut of such contract. The Hermitage, i Blsitehi. é75; The Monte A., 
12 Fed. Rep. 332; The Keokuk, 9 Wall. 519; The Zenobia, Abb. 
Adm. 80,; The Windermere, 2 Fed. Eep. 722. 

In tfais case the performance of the contract had commenced by 
the lading of the cargo, and the master, owner, and vessel are each 
liable thereon. Such being the case, can the libelant pursue bis 
remedy against the vessel and the master, the one being in rem and 
the other in. personam, in one suit ? The point has been contested 
in the American courts, and yet, but for a dictum of Mr. Justice 
Stoby in the case of Citizens' Bank v. Nantucket S. B. Co., 2 Story, 
57, I do not think there would be any question about it. ïhat suit, 
which was brought against the Company as a common carrier, waa 
decided in its favor, on the ground that the carriage of bank-bills was 
not within the scope of its ordinary employment, and therefore it was 
not liable on the master's undertaking in respect to the same; to 
■which Mr. Justice Stoey added : 

"In the course o£ the argument it was intimated that in libels of thia sort 
the proceedings might be properly instituted both in rem against the steam- 
boat, and in personam against the ovvners and master thereof. I ventured 
at that time to say that I knew of no prineiple or authority, in the gênerai 
jurisprudence of the courts of admiralty, which would justify such a joinder 
of proceedings, so very différent la their nature and character and décrétai 
efEect." 

It is said that Homer sometimes nods ; and, taking this instance 
as an illustration, I think the same may be said of the learned 
and enlightened jurist who did so much in his day to establish and 
maintîïia the admiralty jurisdiction of the American courts, unham- 
pered by the arbitrary restrictions once imposed thereon, in England, 
by the jealousy of the common-law courts and lawyers, and to formu- 
late for them a comprehensive and convenient rule of procédure. 

In a suit for a breach of a oharter-party or contract of affreight- 
ment, whether brought against the master, owner, or vessel, there is 
no substantial différence, either in allégation, proof, or decree. The 
liability in either case grows out of the same facts, and the relief 
sought and obtainable is the same. The only différence is in the en- 
forcement of the decree, and that is merely a différence in degree ; 
the enforcement of the one given in the suit in rem being, in the nature 
of things, limited to the sale of the vessel proceeded against, while 
the one in the suit in personam may be enforoed by an exécution 
against the property of the défendant generally. This being so, every 
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argument founcled on convenience and économy îs in favor of their 
joinder in one suit. 

In the considération of this question in The Clatsop Chief, î Sawy. 
274, S. C. 8 Ped. Eep. 163, I said: 

"My own impression of the matter is with Mr. Beriedict, when he says 
(Ben. Adm. § 397) «that whenever the libelant's cause of action gives him a 
lien or privilège against the thing, and a full personal right against the 
owner, then he may, by a libel properly framed, proceed against the person 
and the thing, and compel the owner to corne in and to submit to the decree 
of the court against him personally in the same suit, for any possible deli- 
ciency.' It is a question simply of procédure, and should be determined mainly, 
if not altogether, upon considérations of fltness and convenience; and every 
argument drawn from this source is in favor of the joinder of the remédies 
iti rem and in personam, whoever the person may be, and pursuing them in 
one libel, as one suit." 

By the admiralty rules, from 12 to 20, inclusive, adopted by the 
suprême court in 1845, and since the décision of the case of Citizens' 
Bank V. Nantucket S. B. Co., supra, this subject is regulated in some 
of its phases, but not in the case of a suit for a breach of a charter- 
party or contract of afifreightment. By thèse, in the case of a suit 
for wages, pilotage, or damage by collision, the libelant may pro- 
ceed against the ship and master. The mode of proceeding allowed 
by thèse rules is considered to be exclusive of any other in the cases 
to which they apply. The Richard Doane, 2 Ben. 112. But, under 
admiralty rule 46, this court may proceed, in ail other cases in this 
respect, according to sucù rule as may be deemed most expédient for 
the due administration of justice. Under this authority the district 
courts hâve generally assumed that it is not pnly expédient, but ac- 
cording to the gênerai rule of admiralty procédure, in a cause upon a 
contract of affreightment, to proceed against the master and the ves- 
sel in one suit; and, as I hâve already said, in my judgment, there 
is no doubt of the propriety and legality of so doing. The Monte A., 
12 Fed. Eep. 336; The Zenobia, Abb. Adm. 52; Vaughan v. Six 
Hundred and Thirty Casks of Sherry Wine, 7 Ben. 507. 

In the latter case the suit was brought on a bill of lading against 
the goods, and the consignée thereof, to recover the freight thereon. 
The libel was excepted to on account of the joinder of the causes of 
action against the res and the person. Mr. Justice Blatchford, in 
disposing of the exception, says: "This exception is overruled. The 
cause of action arises out of a contract which, if the respondents are 
liable on it, also binds the property. There is no good reason for 
not joining the causes of action." 

The second exception is not well taken. If a court of admiralty 
bas jurisdiction of a suit to déclare this charter-party void for the 
fraud of the master, leading to and inducing its exécution by the libel- 
ants or charterer, the joinder, in such suit, of a claim for damages on 
account of such fraud, does not appear to be improper ; but if it bas 
not such jurisdiction, then the prayer for relief against such charter- 
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party, by having it declared void ah initia, should hâve been excepted 
to alone, and on that ground. 

The third exception is also disallowed. The right to ma intain a 
suit in admiralty for the possession of this wheat is net challenged 
by this exception; but the point made therebyis that it does not ap- 
pear that the libelants hâve such an interest in the property as en- 
titles them to maintain such suit at ail. When the possession of per- 
sonal property has been cbanged by means involving a breach of a 
maritime contract concerning the same, or such possession is wrong- 
fuUy withheld contrary thereto, the owner or other person entitled, 
under the circumstances, to the possession thereof may maintain a 
suit in admiralty to obtain the same. Inre 628 Pièces of Mahogany, 
2 Low. 323, and cases there cited; 1 Kent, Comm. 379. 

Upon the facts stated, the libelants, as against the vessel and the 
master, are entitled to the possession of the wheat, and may main- 
tain an action to recover the possession of the same. True, it is not 
alleged in so many words that the libelants are the owners of the wheat, 
though such is the fair inference from the facts stated. Nor is such 
an allégation necessary. It does appear that the libelants had the 
possession and control of the wheat, and placed it on board the Di- 
rector for carriage to Europe, on their own account, under the stipu- 
lations of the charter-party, and that the master, in violation thereof, 
has discharged the same on the dock in this port. Exeept under spé- 
cial circumstances, a carrier is not allowed to dispute the title of the 
person who delivers goods to him for transportation. Rosenfield v. 
Express Co., 1 Woods, 131. In Ben, Adm. 476, a précèdent is given 
of a libel in rem against certain merchandise, by the consignée thereof, 
for the possession of the same, that was withheld by the master of 
the vessel on which it was brought from Liverpool to New York, on a 
disputed claim for average contribution. It is not alleged that any 
one owned the merchandise in question, but only that it was shipped 
by John Brown, of Liverpool, and consigned to the libelant. The 
master of the Director is not at liberty to question the libelants' right 
to the possession of this grain contrary to or outside of the stipula- 
tions of the charter-party. Prima facie, they are the owners of it, 
and entitled to maintain an action to regain the possession thereof, 
which they appear to bave parted with on the faith of the master's 
représentation that bis vessel was "tight, staneh, and strong, and 
in every way fitted" for the voyage she was about to undertake, when 
in fact she was not, and he knew it. 

This proceeding is, in substance, the same as the common-law ac- 
tion of replevin. A spécial property in the goods in question is suf- 
ficient to enable the plaintiff to maintain that action against any one 
but the gênerai owner. Chit. PI. 187; Dillenback v. Jérôme, 7 Cow. 
300, note; Smith v. James, là. 328; Portland Bank v. Stubbs, 6 Mass. 
426. In the latter case the court held that the consignée of a cargo 
of sait shipped at Liverpool for Boston might maintain replevin 
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against the master for the same at Portland, Maine, on the refusai of 
the latter to proceed to Boston with the sait, or deliver it to the con- 
signée at Portland. 

The fourth exception is taken to so muoh of the eleventh article of 
the libel as allèges that, by reason of the premises, the "libelants hâve 
lost a sale of the aforesaid cargo, negotiated and contracted in Lon- 
don, October'5, 1885," to their damage |4,000. This is not a state- 
ment of gênerai damages suffered by the libelants on account of the 
failure to carry the wheat according to contract, but an attempt to 
state a case of spécial damages arising therefrom; and, considered 
in this light, I think it is clearly insufScient. For instance, the loss 
of this sale did not necessarily damage the libelants. ïhat dépends 
on circumstances concerning which the libel is silent, such as the 
subséquent rise or fall of the market; and if they were injured at ail 
by the loss of the sale, there are no facts stated showing, or tendihg 
to show, how they were injured or the amount of the damages. In 
order to prevent surprise to the adverse party, spécial damages, or 
such as are not the necessary conséquence of the act complained of, 
and are not therefore implied by law, must be particularly stated. 
1 Chit. PI. 4é0-444; Squier v. Gould, 14 Wend. 160; Stevenson v. 
Smith, 28 Cal. 103. 

This exception is allowed. 



In re Goodrich Teansp. Co. 
(District Court, E. D. Wùconsin. March, 1886.) 

1, ADMIBALTt JtjRISDICTION — LIMITATION OF LlABILITY AOT — WhAT DAMAGBS 

Embracbd by Act— Losa Consummated on Land or Watbr. 

The statutory rule of limited liability embraces ail damages done by the 
vessel without the privity or knowledge of the owner, whether consummated 
on water or land. 

2. Same— Rule a Maritime Régulation. 

The rule, thus construed, is a maritime rule or régulation, and courts of ad- 
miralty and maritime jurisdiction hâve aiithority to enforce it. 
8. Same — Bxtbnï dp Jurisdiction. 

AdmiraltTj courts, having jurisdiction to enforce the rule, and of the fund 
representing the value of the vessel, hâve jurisdiction of the enforcement of 
claims on that fund as auxiliary and incidental to their jurisdiction of the 
main subject. 

Pétition to Limit Liability, etc. 

This was a pétition stating, in substance, that on the twentieth day 
of September, 1880, the petitioner was the owner of the steam-boat 
Oconto, a steam-vessel engaged in interstate commerce on the Great 
Lakes ; that on that day, shortly after the Oconto had passed up Fox 
river by the city of Green Bay, in the course of a regulàr voyage, a 
fire broke out on shore in that city, which, spreading, consumed in 
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its course 67 buildings and a large amount of personal property, of 
the aggregate value of more than $100,000; that afterwarda, six ac- 
tions were commenced against the petitioner by persons whose prop- 
erty was destroyed by the conflagration, elaimmg damages to an 
amount exceeding $30,000, wbich actions are pending in the state 
courts of Wisconsin; that in such actions it is elaimed that the fire 
originated from the steamer while passing up the river;- that a large 
number of other persons, suffering loss of property in the same fire, 
make claims against the petitioner, and inteud to bring similar ac- 
tions; that if the fire was caused by the steamer it was without the 
privity or knowledge of the petitioner; and that the value of the ves- 
sel and her pending freight, at the time of the fire, was $12,400. 
The petitioner denied liability, and prayed for the relief provided by 
the act of congress known as the "Limited Liability Act," (secs. 4281 
-4289, Eev. St.,) and the supplementary rulea of practice in admi- 
ralty. No. 54 et seq., promulgated by the suprême court, May 6, 1872, 
at beginning of 13 Wall. Eep. 

Notices having been duly served and published, in conforraity to 
the raies, the respondents appeared, answered the pétition, and moved 
to dismiss the proceedings, which motion was orally argued at the bar. 

It was argued by Mr. Eae in support of the motion — First, that the 
act does not embrace injuries to property on shore, but only injuries 
occurring, through the default of the master or mariners, without the 
privity or knowledge of the owner of the offending vessel, to property 
which is the subject of commerce in transit on the high seas and the 
navigable waters of the United States; second, that if the act does 
embrace injuries to property on shore, the district courts of the United 
States hâve not jurisdiction, either under the statute or the rules in 
admiralty, to give the petitioner the relief it seeks, — the tort com- 
plained of not being a marine tort, and therefore not within admiralty 
cognizanee; t/iird, that the fact that the act may be supported under 
the commercial grant in the constitution, as a régulation of commerce, 
cannot confer jurisdiction upon an admiralty court of the United 
States; fourth, that if congress could not enlarge the jurisdiction of 
the United States district courts sitting in admiralty, then the act of 
1842, which conferred upon the suprême court of the United States 
authority to prescribe modes and forms of procédure in equity and 
admiralty cases only, could not authorize that court, by rules of prac- 
tice, to enlarge the admiralty jurisdiction ; fifth, that the admiralty 
rules themselves are confined to and contemplate a case of admiralty 
jurisdiction purely. 

It was argued by Mr. Greene, contra — First, that damage done 
by a vessel to property on shore, without the privity or knowledge of 
the owner, falls within the third spécification of section 4283, viz. : 
"For any act, matter, or thing, loss, damage, or forfeiture done, oc- 
easioned, or incurred without the privity or knowledge of such owner;" 
that the purpose of the rule of limited liability, being to promote and 
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encourage shippîng, the power to preacribe that limitation îs found 
in the commercial clause of the constitution. The power to make the 
régulation dépends upon the thing regulated, — commerce, — not upon 
the judicial classification of the thing protected against. The common 
law is no more saored against change^nd modification by a régulation 
of commerce by congress than maritime or statutory law. Each must 
yield, so far as they may be in conflict with such a régulation. The 
commercial clause applies to commerce on land as well as on water. 
Second. That the district court has jurisdiction of this proceeding in 
admiralty, although the tort complained of is not maritime. The 
case presented by the pétition being within the statutory limitation 
of liability, if that limitation is a maritime rule or régulation, whether 
the damage is done on land or on water, the enforcement of that rule 
by this proceeding must be a maritime case. As the statute is a 
régulation of a maritime subject, — ships and shipping, or commerce 
by water, — it is a maritime régulation, and congress may rightfuUy 
vest in the fédéral courts jurisdiction for its enforcement under the 
constitutional provision that the judicial power of the United States 
shall extend to ail cases of admiralty or maritime jurisdiction. The 
rule is equally maritime, whether it protects against liability for dam- 
age done by the ship on water or on land. It is the thing protected 
that characterizes the rule, not the thing against which protection is 
given; and the thing protected, being shipping and commerce by 
water, the rule is maritime. 

Among the cases referred to on argument were Norwich Co. v. 
Wright, 13 Wall. 104; The Plymouth, 3 Wall. 20; Providence d-N. Y. 
S. S. Co. V. mu Mannfg Co., 109 U. S. 578; S. C. 8 Sup, Ct. Eep. 
379, 617; The Benefactor, 103 U. S. 239; The ScoUand, 105 U. S. 
24; The Lottawanna, 21 Wall. 588; The City of Columbus, 22 Fed. 
Eep. 460; The Amsterdam, 23 Fed. Eep. 112; and In re Vessel Oum- 
era' Towing Go., 26 Fed. Eep. 169-172. 

Jenkins, Winkler, Fish <k Smith, (Geo. G. Greene, of counsel,) for 
petitioner. 

Robert Rae and Charles E. Vroman, for respondenta. 

Dybb, J., held (1) that the statutory rule of limited liability em- 
braces ail damages done by the vessel withoqt the privity or knowl- 
edge of the owner, whether consummated on water or on land ; (2) 
that the rule thus construed is a maritime rule or régulation ; (3) 
that, being a maritime rule or régulation, courts of admiralty and 
maritime jurisdiction hâve authority to enforce it; (4) such courts, 
having jurisdiction to enforce the rule, and of the fund representing 
the value of the vessel, hâve jurisdiction of the enforcement of claims 
on that fund as anxiliary and incidental to their jurisdictiou of the 
main subjeot. 
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Wall, Jr., Master, etc., v. Ninbty-Five Thousand Febt of Ldmbee.* 

{District Gowt, S. B. New York. February 1, 1886.) 
1. Charteb-Party — Fbbioht — Pkiob-Obai, Agrbembnt — Evidence — Managing 

OWNBRS — POWBE OP AtTORNBT. 

The master of a vessel at Pensacola oflEered H. Bros., acting for W. & Co., 
of New York, a charter of his vessel, to take lumber to New York at nine 
dollars a thousand feet. The managing owners, at Boston, wishing to get 
the vessel, which had been long in southern ports, Into their possession, re- 
quested W. & Co. to take the charter, and agreed that only eight dollars a 
thousand should be charged against them under it. The charter was there- 
upon effected. On the arrivai of the vessel, W. & Co. ref used to pay more than 
eight dollars, and the master libeled the lumber to recover the charter price of 
nine dollars. It appeared that the managing owners not only represented a 
majority in intereat of the owners, but held a power of attorney, signed by 
various owners and by the master, who owned one-eighth, which authorized 
the managing owners, among other things, to obtain possession of the vessel, 
and to settle f reight-bills. Held, that the power of attorney gave the manag- 
ing owners authority to settle bills for freight, and, as incident to that, to 
agrée on a remission of one dollar pôr thousand; that this authority prevailed 
over the master's authority, and that the oral ap-eement prevailed for a re- 
mission of one dollar per thousand, upon the price named in the subséquent 
written charter, which was signed in part exécution of the prior oral agree- 
ment; and, that agreement being fully proved, there could be no recovery 
over eight dollars per thousand. 
S. Demurrage— Vessel Agbound— Threb Dats Allowed. 

Claim "was also made to recover for 11 days' demurrage. Seld, that char- 
terers were not liable for delay while the vessel was aground without their 
fault, nor for delay in getting a berth caused thereby; and that, after deduct- 
ing for such delays, but three days were lef t for which libelant was entitled 
to demurrage. 

In Admiralty. 

Goodrich, Deady â Platt, for libelant. 

William Hildreth Field, for claimants. 

Beown, J. The controversy in this case has arisen ont of the dif- 
férence between the master of the schooner Sarah Potter, and her 
agents or managing owners. In the spring of 1880, Consens & 
Pratt, of Boston, owning and representing the majority in interest 
of the schooner, which for some years had been run by the master in 
southern ports, were anxious to bring her to this vicinity. On 
the seventeenth of Match they executed a charter-party to Mosely, 
Wheelwright& Co. for the transportation to Boston of a cargo of lum- 
ber from Pensacola, where the schooner then was, at $8.50 per thou- 
sand. The master, on the presenting of the charter, ref used to rec- 
ognize it, or to load the schooner. Subsequently, on the third of May, 
1880, the master, at Pensacola, executed a charter to Hyer Bros., of 
that place, for a cargo of lumber to New York, at the rate of nine 
dollars per thousand. She was thereupon loaded, and brought to 
New York. Hyer Bros, were in reality acting for the ûrm of W. D. 
Wheelwright & Co.,of New York, the same firm as Mosely, Wheelwright 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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& Co., of Boston; and the cargo brought was the same cargo referred 
to in the previous charter. Consens & Pratt had in the mean time re- 
quested Wheelwright & Co., of New York, to take the charter offered 
to Hyer Bros, by the captain, at the rate of nine dollars, and had 
agreed with the charterers that only eight dollars per thousand should 
be charged against them under it. Upon the arrivai in New York, 
the charterers refused to pay but eight dollars a thousand, and this 
libel was iiled by the master to recover the charter price of nine dol- 
lars a thousand, with 11 days' demurrage. 

The évidence shows, notonly that Cousens & Pratt represented the 
majority in interest, but, upon testimony that I think should be held 
sp.tisfactory, that they held a power of attorney signed by the master, 
■who was a one-eighth owner, and by varions other owners, amount- 
ing altogether to forty-two sixty-fourths, giving them authority, as 
ship's husbands and managing owners, to attend generally to ail the 
business of the ship, including the chartering of her, as well as the 
collection and settlement of bills for freight. As the power of attor- 
ney was lost, having been destroyed by water, there is possibly some 
uncertainty as to its précise terms; and it may be that the express 
authority to charter the schooner was not inserted; but, in the view 
that I take of the case, that is not material. Under the other pow- 
ers contained in that instrument, they were authorized to obtain pos- 
session of the vessel; to take such steps as might be necessary for 
the purpose of settling her freight-bills ; and to make such agreements 
in that behalf as, in their judgment, were necessary. Upon the évi- 
dence it is clear that the arrangement with Wheelwright & Co,, to ac- 
cept the charter of the third of May, was made for the purpose of 
bringing the vessel within their reach, and on an agreement to charge 
but eight dollars a thousand for the lumber, notwithstanding that 
the charter price was nine dollars. They hâve so testified upon this 
trial. The power of attorney clearly gave them authority to settle 
bills for freight, and, as incident to this power, to agrée upon a re- 
mission of one dollar per thousand, if they would accept the charter. 
This authority bound the master, as well as the other owners who 
executed the power of attorney. If the remission of one dollar in the 
freight was an abuse of their power, those interested in the vessel 
must look to the agents to answer for it. The agreement is valid be- 
tween the agents, who were the managing owners, and Wheelwright 
& Co., the claimants. It was an agreement outside of the charter- 
party and independent of it. It embraced the subject of the exécu- 
tion of the charter-party, as a part of the prior oral agreement, upon 
the condition of a remission of a dollar per thousand. That agree- 
ment is fuUy proved. There is no dispute of the fact.* It was made 
by the ship's husbands and agents, who, as against the captain, had 
the prevailing authority; and that agreement is therefore the prevail- 
ing agreement. No recovery can be had, therefore, in this action be- 
yond eight dollars per thousand. 
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3. AS respects demurrage, it appears tbat the vessel was in charge 
of a marshal from the tîme she arrîved until after her discharge was 
completed. I find that, deducting Sundays, and the time lost when 
the vessel was aground without any fault of the claimants, and the 
loss of a berth occasioned from this cause, and her subséquent not 
movîng when directed, there were but three days left for which de- 
murrage should be charged. This, at $36 per day, amounts to $108, 
•which will be allowed, with interest from July 20, 1880. 

The rate of eight dollars per thousand having been paid shortly 
after the libel was filed, a decree will be entered for the amount of 
demurrage, with interest and eosts. 



The Modoo. 

Evans, Owner, etc., ». Noeth-Side Bbidge Co. 

(District Court, W. B. Pennsyhania. February 6, 1886.) 

1. Navigable River— Constbuoting Bbidge— Piles. 

A Company authorized to construct a bridge over the AUegheny river, in 
the course of the work, may lawf ully drive piles in the bed of the river at a 

Eier-site; but if, at an ordinary flood-stage, such jiiles are likely to become a 
idden and dangerous obstruction to navigation, it is the duty of the Com- 
pany to mark the place distinctly by a buoy, or otherwise, even although the 
submerged caisson and piles might create a break on the surface of the water 
which a skillf ul navigator would observe in daylight and understand. 
3. Same — Baoking Stbam-Boat againbt Piles. 

A steam-boat, the pilot of which knew that the submerged piles were there, 
is chargeable with négligence in backing towards the place of danger in day- 
light, without having a lookout at the stem of the boat to give warning to 
the pilot. 
8. Same— Vessel Sunk— Négligence. 

The steam-boat having struck the submerged and unmarked piles, and sunk, 
Tield, that both parties were in fault, and the damages should be equally di- 
vided. 

In Admiralty. 

Knox Reed, for libelant. 

W, B. Rodgers, for respondent. 

AoHESoN, J. The défendant company, having lawful authority 
to erect its bridge over the Allegheny river, undoubtedly had the right 
to drive piles in the bed of the river, as was done hère; but, in the 
exercise of thjit right, the company was bound to observe ail reason- 
able précautions to secure the safety of boats navigating the stream ; 
and if, at an ordinary flood-stage of the river, such piles were likely 
to become a hidden and dangerous obstruction to navigation, it was 
the duty of the company to mark the spot by a buoy, or otherwise, so 
as to put approaching boats on their guard; and, although the sub- 
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murged caisson and piles might create a break on tbe surface of the 
water, which a skillful navigator would, in daylight, observe and un- 
derstand, still the full measure of duty to tbe public vould be met 
only by distinctly marking such place of danger, 

The testimony is very contradictory, as to whetber or not tbe piles 
in question were concealed underneatb tbe water at tbe time of the 
sinking of tbe Modoc. I see no reason to doubt the integrity of any 
of the witnesses ; but, on tbe one side or tbe otber, mistake there must 
be. Possibly, tbe elevated situation of sorae of tbe respondent's wit- 
nesses enabled them to see the beads of piles, wbicb in fact were be- 
neath tbe water, and not visible to persons in otber positions. But, 
even if the respondent's witnesses are correct, only two or tbree of the 
piles, at tbe most, were in sight, and thèse projeeted above tbe water 
less tban a foot. I tbink, bowever, tbe clear weigbt of évidence upôn 
tbis point is against the respondent. ïhat ail the piles were under 
water, the two Merringtons, O'Neill, and tbe engineer, Evans, — eacb 
of whom made a particular examination tbe evening of tbe accident, 
or the next morning, — positively testify. Tbis testimony, wbich cornes 
from tbe libelant's side, is strongly confirmed by a fact mentioned by 
James Wells, one of the respondent's principal witnesses. He testi- 
fies that at 5 o'clock p. m. of the day next after the casualty, the bigh- 
est pile stood only six or eight inches out of water. Now, tbis was 
24 bours after tbe sinking of the Modoc, and the river bad been fall- 
ing in tbe mean time. Upon tbe whole proofs, my conclusion is that 
ail the piles were covered by water wben the Modoc was injured. 

Tbe stage of water was about 11 feet. Tbis was not an unusual 
stage. The site of the pier in question was in the harbor of Pitts- 
burgb, near one of tbe public wbarves, and at a place where boats were 
accustomed to ply. I am, then, of opinion that on the part of the 
respondent there was négligence contributing to the catastrophe wbich 
befell tbe Modoc, in that the sight of tbe submerged work was not 
marked. 

But was tbe Modoc herself free from fault? The work at tbis pier 
was begun about tbe middle of December, 1883. In the interval be- 
tween that date and tbe time of the accident, February 23, 1884, the 
Modoc was mucb about that part of tbe river, and once took a flat 
from the very place where tbis work was in progress. Indeed, it is 
definitely proved that her pilot knew the piles were there. On the 
occasion of tbe disaster the Modoc had rounded in below tbe site of 
tbe bridge to take out an empty flat whicb lay at the Pittsburgh 
sbore. After bitcbing to the flat, she proceeded to back up stream 
towards tbe piles. Now, under tbe circumstances, — backing towards 
a known obstruction under tbe surface of the water, — good boatman- 
sbip assuredly required that a lookout be kept at the stern of the 
Modoc. It was broad daylight, and tbere was such a break in the 
surface of the water, over tbe site of the pier, that any person on 
watch at the stern of tbe boat could hâve seen tbe danger, and, by 
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warning the pilot, averted the mishap; but no sucli measure of safety 
was observed. Without further discussion of the évidence, I content 
myself with saying that it clearly convicts those employed on the Mo- 
doc of négligence which contributed to the disaster. Admissions to 
this eflfect, of the libelant himself, are among the proofs. 

The case, then, being one where both parties were in fauit, justly 
falls within the rule enforced in Atlee v. Packet Co., 21 Wall. 389, 
and the damages should b6 equally divided between them. 

This brings us to a considération of the amount of damages. The 
libelant's bill is for |1,782.15, but there are admitted déductions to 
be made, amounting to |49. Then the item of $6.40, for "steerage 
blocks and steel bolts," is to be stricken off for laek of proof. It 
would hâve been more satisfaetory had there been distinct proof of 
the time occupied in repairing the boa*^. But hère I will aecept the 
claim as made. It seems right enough to pay thewages of the crew 
for the lest time, but I see nothing in the évidence to warrant such 
allowance to the libelant, who was not under pay. Hence the $80 
claimed by him must be disallowed. The bill embraces a per diem 
claim "for lest time of boat_," and the charge is $10 a day for 25 days, 
and $15 a day for 7 days. This différence in rate, it would seem, is 
entirely arbitrary. Aside, however, from this considération, there is 
an utter want of évidence to sustain the claim. If allowable, it must 
be on the ground of a loss of net earnings, for the wages of the crew 
are provided for. But there is no proof that the Modoc lost employ- 
ment; nor, indeed, is anything shown by which to measure ber net 
earnings had she been employed. Upon a claim of this nature the 
gênerai assertion of the libelant, in the course of his examination in 
his own behalf, that his bill is correct, does not rise to the required 
standard of proof. This claim, therefore, must be rejected. Cor- 
recting the libelant's bill as above indicated, leaves the damages at 
$1,291.75. 

Let a deeree be drawn in favor of the libelant for one-half the above 
damages and half oosts. 
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EiNQ ». Neill, Sheriff, etc., and others. 
{Ovreuit Court, S. D. Qeorgta, E. D. November, 1885.) 

Removal of Cause — Banketjftcy — Dischabge— Exempt Pkopebtt. 

On a suit between citizens of the same state, removed from the state court, 
the circuit court bas no jurisdiction, after a discharge in bankruptcy, to pro- 
tect property exempted by the bankrupt court from judgment liens existing 
prier to the application for bankruptcy, and such cause will be remanded. 

In Equity. 

W. G. McCall, for complainant. 

Chishohn de Erwin, for défendants. 

Spbee, J. This bill is brought for the pnrpose of enjoînîng a levy 
made by the sheriff of Brooks county, Georgia. It was brought in 
the state court and removed to this court. The allégations are tliat 
the complainant, in 1873, filed his pétition in voluntary bankruptcy 
in the district court of the United States, Southern district of Geor- 
gia; that he was subsequently adjudged a bankrupt; that he set out 
ail his property in the schedule annexed to his pétition ; and that the 
tract of land levied upon was so included, and was set apart to him 
by the register as exempt under the homestead laws of Georgia. The 
complainant allèges that he placed in his bankruptcy schedule the 
judgment of Allen & McLane for $1,301.68. On this judgment a 
fi. fa. issued, under which the sheriff is proeeeding to sell his home- 
stead exemption. The judgment was obtained in the superior court 
of Brooks county, in the year 1867. This was before the homestead 
law of Georgia was enacted. Allen & McLane did not prove their 
claim in bankruptcy, but relied upon the lien of their judgment. The 
complainant insists that the judgment of Allen & McLane was prova- 
ble in bankruptcy, and, not having been so proven, he is discharged 
from ail liability thereunder. He further insists that his discharge 
in bankruptcy is effective to relieve his property from the liens of the 
judgment, and prays that the sheriff and the plaintiff in exécution be 
enjoined from proeeeding with the levy and sale. 

A motion is made to dismiss or remand the bill for want of juris- 
diction, — ail parties thereto being citizens of the same state; and it 
is replied that the court should maintain jurisdiction, because it is 
necessary, in the détermination of the issues involved, to construe an 
act of congress. It is very clear, on the authority of Jeffries v. Rart' 
lett, 20 Fed. Eep. 496, and Adams v. Crittenden, 4 Woods, 618, S. 0. 
17 Fed. Rep. 42, that this court has no jurisdiction to consider the 
matter set out in this bill. The court properly vested with jurisdic- 
tion in such matters is the district court; and yet that court, where 
exempted property has been set apart, has no further concern in the 
matter, and has no jurisdiction to défend such property against ad- 
v.26F,no.lO— 46 
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verse liens, whether they may or may not hâve been extinguished by 
the bankruptoy. 

This is not a "suit of a civil nature," "arising under the constitution 
or lawB of the United States," in the meaning of the act of March 3, 
1875. It is in fact a suit betweeu citizens of the state, and to be de- 
termined by the laws of the state, and in the state courts. In the 
case of Wolf v. Stix, 99 U. S. 1, on which counsel for complainant 
relies, there was no lien in existence prior to the application for bank- 
ruptoy. The case of Brazelton v. De Graffenreid, removed from the 
superior court of Mitchell county, Georgia, wherein a decree was ren- 
dered by bis honor, Judge Eeskinb, November 13, 1879, (not reported,) 
was, it is true, analogous to the bill before the court. Upon an ex- 
amination of the record in that case it will appear, however, that it 
was determined after a decree pro confessa, and, the court is inclined 
to think, was neither argued nor resisted. In the case of Arnett v. 
Mosely, decided December 4, 1879, by Judge Erskinb, the issue was 
precisely as made hère, and on motion the cause was remanded. 
With regard to the case of Gibson v. Williams, (decree in this court,) 
the parties were citizens of différent states, and the case was properly 
removable, and, while no opinion was filed, I présume that jurisdic- 
tion was entertained by the presiding judge because of the citizenship 
of the parties. 

While having a very deoided opinion upon the merits of the appli- 
cation, the court, having no jurisdiction to entertain the subject, will 
remand the record to the court from whence it came, to be there de- 
termined. 



Bhabon v. HiIiL. 

(C^euit Oowt, D. Oalifomia. Aprîl 31, 1885.) 

Equrrr— Plba in Abatement to Jubisbiction— Citizenship— Dhciston Finai. 
Complainant flled a bill as a citizen of Nevada against défendant, a citizen 
of California, in the circuit court for the district of California. Défendant 
flled a plea in abatement, alleging that complainant was a citizen of Califor- 
nia, whereupon complainant flled a replication, and the issue of citizenship 
upon hearing was decided in favor of complainant. Défendant then filed an 
answer to the merits of the case, and also denied that complainant was a citi- 
zen of Nevada. A replication was flled and testimony taken, and subse- 
quently, pending the examination of witnesses, défendant offered to show by 
afiidavits that complainant was in fact a citizen of California. Held, that tho 
détermination of he issue as to citizenship on the plea in abatement was 
conclusive, and could not be raised and determined again on affidavits oi 
upon the déniais in the answer. 

In Equity, 

William M. Stewart, for complainant. 

D. S. Terry, for défendant. 
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Sawtbb, J. I have before had occasion to oonsider and pass upou 
the question of jurisdiction in this case, and my convictions on the 
subject, as I hâve two or three times expressed them, are very clear. 
Still, as the point vras again raised on this motion, I felt willing to 
hear further argument of counsel to see if anything new could be 
presented. I am satisfied tbat the question of jurisdiction was 
finally determined for this case upon the plea in abatement. Under 
the law, as it existed before the passage of theact of March 3, 1875, 
the question of the citizenship of the parties to a suit could only be 
raised by a plea in abatement, as decided by the suprême court in 
not less than a dozen cases. Smith v. Kernochen, 1 Hovr. 216 ; 
D'Wolfv. Rabaud, 1 Pet. 476; Jones v. League, 18 How. 81; De Sobry 
V. Nicholson, 3 Wall. 421; Coal Co. v. Blatchford, 11 Wall. 177; 
Wickliffe v. Owings, 17 How. 51, 52; Livingston v. Story, 11 Pet. 351; 
Sheppard v. Graves, 14 How. 505; Same v. Same, Id. 512, 513. So, 
the thirty-nintli equity rule prescribed by the suprême court excludes 
from the gênerai answer to the mérita "matters of abatement, objec- 
tions to the character of the parties, and to matters of form." Eq. 
Eule 39; Wicldiffe v. Owings, 17 How. 51, 52. The suprême court 
has not modiûed or amended equity rule 39 since the passage of the 
act of 1875 which was 10 years ago. This indicates that in its 
opinion the act does not affect the practice of courts of equity in this 
particular. The court would not be likely to retain a rule so long 
which it supposed had been abrogated by an act of congress. Upon 
that plea it has been repeatedly held that the burden of proof is on 
the défendant. De Sobry v. Nicholson, S Wall. 423; Sheppard v. 
Graves, 14 How. 505; Same v. Same, Id. 512, 513. No décision of 
the suprême court made since the passage of that act as to whether 
this jurisdictional question may be raised in the gênerai answer 
where it has not in fact been otherwise presented has been brought 
to my notice by counsel, and it has not been very clear to my mind 
what the ruling of the suprême court would be were that point so 
presented. In my opinion, however, the former décisions should be 
foUowed still. 

If the question oan be raised upon affidavits at this stage of the case, 
it can again be raised in any subséquent part of the proceedings, and 
on indehnitely. Or, if it can be raised again^ in the gênerai answer to 
the merits, there would be no use of a plea in abatement. Such a 
plea upon that practice would only obstruct and prolong the proceed- 
ings, without any possible advantage to be gained thereby. The par- 
ties are entitled to hâve an issue once tried and determined. If 
through négligence or otherwise they do not présent their évidence, 
the fault is their own, and they must abide the conséquences. 

I hâve no doubt that where a party does put in a plea in abate- 
ment to the jurisdiction, and the issue so raised by the plea is tried 
and determined upon suÊficient pleadings as to form and substance, 
it is determined for the case, and the question cannot again be raised. 
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It seems to me to be perfectlj clear upon principle that snch is the 
case. And the practice is so settled by the suprême court in Grand 
Chute. V. Winegar, 16 Wall. 371, wherein itisheldthat "apartyhav- 
ing bis plea in abatement passed upon by a jury and found against 
him is not permitted to set up the same matter in bar, and again go 
to the jury upon it." The question is by no means new to me; and 
in conséquence of the doubt above expressed, ivhere no plea in abate- 
ment is interposed, this court, in January, 1882, amended rule 9 of 
its rules of practice so as to read as follows : 

"Eule9, Matters in Ahatement. Ail matters in abatement shall be set 
up in a separate preliminary answer, in the nature of a plea in abatement, 
to which the plaintiff may reply or demur; and the issue so joined shall be 
determinedby the court before the matters in bar are pleaded. And when 
any matter in abatement, other than such as afCects the jurisdiction of the 
court, shall be pleaded in the same answer with matter in bar, or to the mér- 
ita, or simultaneousiy with an answer of matter in bar, or to the merits, the 
matter so pleaded in abatement shall be deemed to be waived. When the 
matter so pleaded in abatement consists of matters of fact, the plea or pre- 
liminary answer shall be sworn to. And when matters showing that tho 
court has no jurisdiction, which mighthave been pleaded in abatement, are 
flrst developed during the proceedings in the cause upon the merits, the court 
will, upon its own motion, dismiss or remand the case, in pursuance of the 
requirements of section 5 of the act of March 3, 1875, and, in its discrétion, 
tax the costs of such proceedings upon the merits so far as is practicable to the 
party most in fault in not presenting such matters in some proper mode, 
before proceeding upon the merits." 

Undoubtedly, it was entirely compétent for the court, there being 
no statute to the contrary, to establish a rule providing that matters 
in abatement shall be presented and tried, before going into the mer- 
its. The object of such a rule is to provide that jurisdictional and 
other questions of this character shall be first tried and determined, 
and not to admit of such questions being raised toward the end of a 
trial, after an extended examination or a tedious trial of the cause 
upon the merits. In this case counsel evidently understood that 
the question of citizenship should be so raised and determined, and 
it was in fact pleaded in abatement. No testimony was put in under 
the plea; and under the ruling of the suprême court that the burden 
was on the défendant to establish her plea the plea was adjudged to 
be false, and overruled for want of évidence to support it. I hâve 
regretted that the issue raised by that plea was not tried and dis- 
posed of upon évidence duly taken. But the plea having been inter- 
posed and regularly disposed of, an answer upon the merits having 
been afterwards put in, replication filed, issue joined, and the exam- 
ination of witnesses having been proceeded with for two months, I 
am satisâed that this question is not now open to examination in any 
for m. 

It would be improper to go back and reopen this matter now, so 
long after it has been regularly determined for the case. No appli- 
cation was made to reopen that issue after the décision upon the 
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plea. Even if the court had authoritj, in its discrétion, to reopen 
the issue after the décision, and before answer to the merits filed — 
upon which point I express no opinion — it would be improper to do 
Bo now. The time within which défendant should answer was liber- 
jtlly extended, and an answer upon the merits filed, issue joined, and 
testimony taken. It would be an abuse of discrétion, if any such 
discrétion there be, to reopen that issue. 

The alleged marriage contract, as set out in the bill, both the part 
signed by the défendant, as well as that purporting to be signed by 
complainant, represents the complainant as being of the state of 
Nevada and défendant of California. As a matter of gênerai public 
history we ail know that complainant, during the time eovered by the 
affidavits, was recognized by the state of Nevada as being a citizen 
of that state, and elected as such to represent the state in the United 
States senate, and that he was serving as such senator at the date 
of the alleged contract. The proper citizenship is alleged in the bill, 
and the issue upon that point raised by the plea to the jurisdiction 
was regularly determined in favor of complainant. Although in 
the gênerai answer to the merits défendant has denied that com- 
j^lainant is a citizen of another state, as alleged in the bill, yet as the 
issue has already been determined on the plea to the jurisdiction on 
that ground, in my judgment testimony is inadmissible at this stage 
of the case to prove the issue thus attempted to be again raised. At 
ail events, if that question is still open it is one of the issues to be 
tried in the case upon the évidence, and cannot be raised upon affi- 
davits on a collatéral motion to affect proceedings upon the issue on 
the merits. If I am wrong in my judgment that the question is not 
now open to further investigation, and that testimony upon this issue 
is inadmissible, my error will be corrected, and the matter authori- 
tatively determined by the suprême court. I am, however, clear in 
my conviction that whatever might hâve been the resuit under the 
act of 1875, had no plea in abatement been filed and the issue taken 
thereon regularly determined, such a plea having been interposed 
and having been regularly determined, the question thereby raised is 
finally and conclusively adjudged for this case, and cannot be again 
opened and retried at any subséquent stage of the proceedings in the 
case. 

The provision of section 5, that "if it shall appear to the satisfac- 
tion of said circuit court, at any time after such suit has been 
brought," that it does not involve a controversy properly within its 
jurisdiction, it shall be dismissed, doubtless means when it shall ap- 
pear in some proper mode or form recognized by the rules and estab- 
lished practice of the courts it shall be dismissed. It does not mean 
that the objection may be suggested ore tenus, or by affidavit, or in 
any other manner outside the regularly established course of prac- 
tice of the court. It often happens that the defect regularly appears 
in the record, as when there is a want of proper allégations in the 
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bill or complaint, but it bas not attracted the attention of the court. 
"Whenever this is the case, or where the defect is made to appear to 
the court in any stage of the proceedings in its regularly established 
course of practice, the court must dismiss the case. This was always 
the rule, and the statute but gives express sanction to it, and requirea 
its enforcement by the court, of its own motion, whather counsel sug- 
gest it or not, without attempting or professing to change the regu- 
larly established forms of procédure by ^which the defect shall be 
properly made to appear. It is as important now to détermine the 
question of jurisdiction upon a plea of abatement before going into 
the merits at large, as it ever was. Any other practice would be ex- 
tremely inconvénient, and often oppressive. I see no satisfactory 
indication of an intention on the part of congress to change the 
practice in this particular. But however this may be, the fact as to 
the citizenship of complainant can only be determined upon testi- 
mony presented upon issues properly framed, in pursuance of the 
regular practice of the court. 

The affidavits and other évidence offered on the question of citizen- 
ship relate to the résidence of complainant, and it is claimed that 
the mère résidence in any state of a citizen of the United' States, 
under the fourteenth amendment to the national constitution, makes 
him a citizen of the particular state in vrhich he résides, and that if 
complainant is a résident he is also a citizen of California. My own 
judgment is that the provisions of the fourteenth amendment to the 
constitution bave not so changed the law as to make a man neces- 
sarily against his will a citizen of the state in which he is residing. 
It doubtiess gives him the right to claim citizenship of such state, 
but as I think does not compel him to abandon the citizenship of the 
state of his birth or adoption, and adopt the citizenship of the state 
in which some exigencies of his business or his pleasure induce him 
to fix his présent résidence. 

A party may bave property and varions interests in différent 
states, and his interests in some respects may well require him 
to retain his original citizenship in the state where he was born, 
or of his adoption, while other interests may be promoted by a 
résidence in some other state. The question whether a party bas 
a right to be a citizen of the state in which he résides is a very dif- 
férent one from the question whether he is compelled, willing or 
unwilling, to abandon his citizenship of the state of his choice, 
and become a citizen of the state in which he résides, whatever 
his interests may require. It may be that where a person estab- 
lishes his domicile in a state he is ■prima facie a citizen of that 
state, but that the question of his citizenship is not absolutely con- 
cluded by the fact of résidence temporary or otherwise. My impres- 
sion is, as I bave stated, that a man may elect to remain a citizen 
of a state of which he bas become a citizen, and yet actually after- 
wards change his résidence to another state, without necessarily affect- 
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ing hîs oîtizenship. And this seems to be the view of the suprême 
court of the United States, as that tribunal bas several times, since 
the adoption of the fourteenth amendment, held that an averment of 
résidence in a particular state, even of a citizen of the United States, 
is not an averment of citizenship of that state. In Bohertson v. Cease, 
97 U. S. 649, this point was made in the argument of counsel and 
noticed by the court. In deciding the point that an averment of rés- 
idence in a state is not an averment of citizenship of that state, even 
aince the adoption of the fourteenth amendment, the court observes : 
"Those who think the fourteenth amendment requires some modifi- 
cation of those rules claim, not that theplaintiff's résidence in a par- 
ticular state necessarily or conclusively proves him to be a citizen of that 
state, witkin the meaning ofthe constitution, but only that a gênerai allé- 
gation of résidence, whether temporary or permanent, made aprimafacie 
case of right to sue in the fédéral courts;" and in Grâce v. American 
Cent. Ins. Go., 109 U. S. 284, S. C. 3 Sup. Ct. Eep. 207, the court 
says in express terms that "theymay be doing business in and hâve a 
résidence in New York, without necessarily being citizens of that state." 
But, under the views taken as to the conclnsiveness of the détermina- 
tion of the question of citizenship upon the plea in abatement, for 
the purposes of this suit, it is not now necessary to definitely décide 
that important question. Did the question arise npon issues regu- 
larly framed in pursuance of the practice of courts of equity, the com- 
plainant could of course be entitled to introduce opposing testimony. 
But it does not now so arise. The objection on the ground of want 
of jorisdiction, as now presented, is overruled. 



United States Mobtoagb Go. v. Spebbt and othera. 
(CfireuH Cowrt, N. D. IMnoi». September IS, ISSô.) 

1. MoBTGAGE — Intbrbst Cotjpons — Intekest AFTBK MATtmiTT. 

In Illinois a mortgage note or bond bearing interest at a given rate con- 
tinues to bear that rate of interest so long as tne principal remains uripaid.t 
3. Samb— Coupons, when Draw Interest — Commercial Paper— "Written In- 
struments"— Rkv. St. III. Ch. 74, § 2. 

Coupons given by a guardian for installments of interest on a mortgage on 
the ward's land that are not so worded as to bind the guardian or the ward 
personally will not draw interest after they become due as commercial paper 
or as "written instruments, " within the meanins of £ev. St. Ul. o. 74. § %.* . 

In Equity. 

' See note at end of case. 

*The past due coupons of municipal bonds bear Interest at the rate flxed by the law 
of the place where they are made payable. Town of Pana v. Bowler, 2-Bup. Ct. Kep, 
704. 



728 7EDEBÀL BEFOBTEB. 

Dtvter, Herrîck dé Atten, for complainant. 

Lyman TrumbuU, J. V. Le Moyue, and Henry Crawford, for défend- 
ants. 

Gresham, J. The first two mortgages, dated July 10, 1872, and 
April, 1873, to secure loans of $175,000 and |70,000 respectively, 
were executed by Anson Sperry as guardian of Henry W. Kingsbury. 
The money was borrowed to enable him to rebaild on his ward's real 
estate, and to pay ofï incumbrances thereon. Heman G. Powers, as 
guardian, executed a third mortgage on December 1, 1876, to secure 
a loan of $95,000. This amount was needed to pay off overdue in- 
terest on the preceding mortgages, and an indebtedness incurred by 
the former guardian in rebuilding. Defanlt having been made in the 
payment of interest coupons attached to each of the mortgages, the 
Mortgage Company on November 2, 1877, exercised the right giveu 
it by the terms of the mortgages of deelaring the principal sums due, 
and a few days thereafter filed its bill to foreolose. 

John V. Le Moyne. who at this time had succeeded Powers as 
guardian, filed an answer averring that the oounty court had no juris- 
diction to authorize the exécution of the mortgages for the purposes 
specified, and denying their validity. The minor became of âge De- 
cember 23, 1883, and in May, 1885, filed his answer, which, in addi- 
tion to the averments contained in Le Moyne's answer, alleged that 
the rate of interest oontracted for was unauthorized by the charter 
of the Mortgage company, and that the mortgages were iuvalid for 
that reason. The mortgages were decreed to be valid on the tenth 
day of September last, and the amount due the complainant remains 
to be determined. (24 Fed. Eep. 838.) The bonds which the three 
mortgages were executed to secure ail drew 9 par cent, interest, with 
coupons annexed, and in his application to the court for authority to 
make the third loan and exécute a mortgage to secure it, Powers stated 
the amount of interest due from his ward at the rate of 9 per cent. 
upon the first two mortgages, and at the same rate on ail past due 
coupons.' On this basis $53,194.27 of the third loan of $95,000 
represented interest. 

It is contended for the défendants that when the principal sums be- 
came due at the élection of the Mortgage company the contract pro- 
vided no rate of interest, and that thereafter the loans drew the rate 
allowed by the statute, viz., 6 per cent. It was held in Ohio v. Frank, 
103 U. S. 697, that the créditer was entitled to the contract rate up 
to the maturity of the debt, and thereafter the statutory rate, unless 
a différent local rule had been established. It was also held in the 
same case that a différent local rule had been established in Illinois 
by the suprême court of that state in Phinney v. Baldwin, 16 111. 108, 
in which it was decided that a note given for a sum of money, bear- 
ing interest at a given rate, oontinued to bear that rate as long as the 
principal remained unpaid. The rate oi interest, therefore, on the 
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tbree loans remained unchanged wben the principal sums became 
due by tbe élection of tbe Mortgage company. 

One of tbe coupons (ail being alike except as to number) reads as 
follov?s : 

"Due the United States Mortgage Company $3,150 on the flrst day of Oc- 
tober, A. D. 1873, in gold coin of the United States, payable at such place in 
the city of Chicago, in the state of Illinois, as the said United States Mort- 
gage Company, their successors, légal représentatives, or assigna, shall in 
writing from time to tinie appoint, and, in default of such appointraent, then 
at the agency of said company in the said city o£ Chicago, being for the pay- 
ment of an installment of interest due on that day on my bond to the said 
United States Mortgage Company of this date. Conditioned for the payment 
in gold coin of the United States of $70,000, witli semi-annual interest at 9 
per oentum per annum on the whole sum from time to time remaining un- 
paid in gold coin of the United States, said bond being made to secure a loan 
made to me in like gold coin. Said payments are to be made in gold coin of 
the quality and fineness of the présent standard of the United States. 

"Anson Speeby, 
"Guardian of the estate of Henry W. Kingsbury." 

Wbile it is true that a promise in advance in a note or other instru- 
ment to pay compound interest will net be enforced, still coupons 
given by an individual or a corporation for installments of interest 
lO mature on bonds draw interest. This, bowever, is upon tbe theory 
tbat such coupons are separate instruments, promises to pay to bearer 
specified sums of money at specified times, and when severed from 
the bonds to which they are attached possess ail the essential quali- 
ties of commercial paper. Gelpcke v. Dubuque, 1 Wall. 206; Thom- 
son V. Lee Co., 3 Wall. 331; Aurora v. West, 7 Wall. 105; Clark v. 
lowa City, 20 Wall. 583. But thèse coupons are only such in form. 
They bind neither the guardian nor the ward personally ; infact they 
bind no one personally. The bonds and coupons are made a charge 
upon the ward's real estate, and the holders cannot maintain Per- 
sonal actions on them ; their only remedy is in equity to enforce the 
charge or lien. It is expressly provided in the bonds, the mortgages, 
and the orders of the court authorizing the guardians to make the 
loans, that they are not to be personally liable, and if the incumbered 
real estate proves to be an insufficient security the Mortgage company 
•will bave no remedy against the guardians or Kingsbury for the de- 
ficiency. It is not pretended that the Mortgage company took the 
bonds or coupons supposing the guardians -were personally liable. 
The coupons, so-oalled, are not commercial paper, and they do not 
draw interest. 

Section 2, c. 74, 111. Eev. St., provides that creditors shall be al- 
lowed interest at the rate of 6 per oentum per annum on ail moneya 
after they become due on any bond, bill, promissory note, or other 
instrument in writing. It is claimed that under this statute the cou- 
pons are "instruments in writing," and drew interest at the rate of 6 
per cent, per annum after they became due. Courts of equity look 
to the substance and not to the mère form of transactions, and we 
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have already seen that neither the bonds nor the coupons oreated any 
Personal liability. The three loans, evidenced as they are by th© 
bonds, coupons, mortgages, and orders of the court, have no other or 
greater effect than if the county court had authorized the guardian 
to procure the money to rebuild, charging the ward's real estate with 
its repayment with interest at 9 per cent., payable semi-annually, 
and the loans had been made under such authority. At the time the 
third loan was made, the Mortgage company claimed that there was 
due it for interest on the principal of the first and second loans and 
interest on past due coupons, both at the rate of 9 per cent, per an- 
num, $53,194.27. Powers, the guardian, at this time was a member 
of the Mortgage company's loan committee at Chicago, thua occupy- 
ing inconsistent relations; and in bis pétition to the county court for 
authority to make the third mortgage, he admitted the correctness of 
this claim. "While it was clear that if there was any foundation at 
ail for interest on the past due coupons the rate should not have ex- 
ceeded the statute rate of 6 per cent., the guardian seemed more 
mindful of bis duty to the Mortgage company than to his ward, and 
allowed and paid 9 per cent. It is true this was claimed and al- 
lowed as interest on interest, and not as interest on the principal 
sums, but the excess over 6 per cent, was obviously unjust and illégal. 
Usury consists in the contracting for, receiving, or reserving a greater 
rate of interest on the principal sum than is allowed by law ; while 
compound interest is the addition of the accruing interest to the prin- 
cipal, and the taking of interest on this interest. Courts décline to 
enforce contracts providing in advance for compound interest, not, 
however, because they are usurious, but on the ground that they 
tend to oppress the debtor, and are against public policy. Money 
once paid, however, for compound interest cannot be recovered back ; 
and a note given for the payment of interest on past due interest is 
valid, and can be enforced. Kellogg v. Hickok, 1 Wend. 521; Stew- 
art V. Petree, 55 N. Y. 621; Camp \. Bâtes, 11 Conn. 487; Wilcox v. 
Howland, 23 Pick. 167; Mowry v. Bishop, 5 Paige, 98; Otis v. Lind- 
sey, 10 Me. 315 ; Mosher v, Chapin, 12 Wis. 453. 

It is not to be presumed that a court, whose peculiar province it 
is to protect persons of tender years, would charge an infanfs estate 
with compound interest. It was the order of the county court that 
gave effect to the contracts, and bound the infant's estate. It is true 
that the interest on the principal sums became due semi-annually, and 
that instruments in the form of coupons were attached to the bonds; 
but this of itself was not sufiSeient to show that the court intended to 
charge the estate with interest on the interest installments. It is 
plain that the Mortgage company demanded and received out of the 
$95,000 loan more than was due it as interest on the first and second 
loans , but it is claimed by counsel for the company that so far as 
the third mortgage related to interest, it was an agreement to pay 
the past due interest on the principal of the first and second mort- 
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gages, and interest on interest installments from the time they sev- 
erally became due. It is a sufficient answer to this to say that it 
does not appear from the record that the county court authorized or 
asgumed to authorize the guardian to pay compound interest on the 
first and second loans. 

The third loan embraced compound interest on the first and second 
loans, and more. The excess over 6 per cent., we hâve already seen, 
can be justified on no theory. If the exaction of this excess did not 
constitute usury, it was because the parties thought 9 per cent, was 
allowable, and they did not contemplate usury. However this may 
hâve been, the court is at liberty to award such relief under the third. 
mortgage as will be équitable. The guardian in his answer denied 
the validity of the mortgages, and af ter attaining his majority, Kings- 
bury filed an answer in which he denied their validity, and endeav- 
ored to avoid payment of both principal and interest, although he 
had received the benefit of the Mortgage compauy's money. The 
mortgage company has been obliged to conduct a protraoted and ex- 
pensive litigation. If it had promptly enforced its remedy, the prop- 
erty charged would hâve been sold when its value was depressed, and 
for not more than the amount due on the three loans. Fortunately 
the promises will now sell for a sum largely in excess of the incum- 
brance. This is an admitted fact. The défendant should, therefore, 
be required to pay the Mortgage company a reasonable compensation 
for the use of its money. 

Interest will be allowed on the principal sums at 9 per cent., until 

the of November, 1877, when Mr. Le Moyne was appointed 

guardian, and thereafter on the third loan at a rate which will be 
équivalent to 6^ per cent, on ail the loans from the last named date. 

NOTE. 

In Kellog Y. Lavender, (Neb.) 18 N. W. Eep. 38, notes were given payable in one and 
two years, with 12 per cent, interest, payable annually, and the court held that the 
holders thereof were entitled to the rate provided tbr, after as well as before maturity. 
The court say : " This view seems to be in accord with the récent décisions of the Eng- 
lish courts, aa collected by Chief Justice Gkay, in his veryable and exhaustive opinion 
in the case of Union Institution for Savings v. City of Boston, 129 Mass. 82. In this case 
the leamed judge cites ail the cases, American and Bnglish, and reaclies the sanie con- 
clusion as that announced by Mr. Justice Field in Cromwell v. County of Sac, 96 TJ. S. 
61, that ' the prépondérance of opinion is in favor of the doctrine that the stipulated 
rate of interest attends the contraot uutil it is merged in the judgment.' But the best- 
reasoned case, it seems to me, is that of Spencer v. Maxfield, 16 Wis. 178. The opinion 
of the court by Mr. Justice Painb answers every objection, and leaves it perfectly clear 
to my mind that the rule as last stated is the correct one, and that none other ought to 
be adopted in this state." 

Where a promissory note by its terras fixes a légal rate of interest per annum, "from 
date until paid," such note will draw interest at the agreed rate after as well as before 
maturity, and the jxidgment or decree rendered thereon will draw the same rate of in- 
terest. Bond V. Dolby, (Neb.) 23 N. W. Rep. 351. 

A promissory note, or other obligation containing an agreement for a spécial rate of 
interest, will, after maturity, draw interest only at the statutory rate unless the spécial 
rate is expressly agreed to be paid after maturity. Eaton v. Boissonnault, 67 Me. 540. 

Where there is a uniform rate of interest, and a conveutional rate flxed by statute, a 
contract in writiiig to pay a debt, with interest at a given rate from a designated date, 
carries the conveutional rata as well after as before maturity. Overton v. Bolton, 9 
Heisk. 762. 
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A note payable one day after date, and bearing a conventlonal rate of Interest greater 
t.bnn the legal rate, but containing no provision for tbe rate of interest after matnrity, 
diaws the same rate of interest after as before maturity. Shaw v. Kigby, 84 Ind. 375. 

.4. promissory note payable within a year from its date, with a larger than the statu- 
tory rate of interest, "per annum, from date," draws only the statutory rate of interest 
after maturity. Newton v. Kennerly, 31 Ark. 626. 

A contract to pay a sum certain at a future day, with interest at a conventional rate, 
nothing being said as to the rate of interest after the principal sum becomes due, bears 
interest at the conventional rate until it becomes due, and from that time, upon theag- 
gregate of i)rincipal and interest, at the legal rate. Briggs v. Wiiismith, 10 S. 0. 133. 

In an action upon a contract to pay a sum of money at a certain tini e, with Interest 
at a specitied rate, the créditer is entitled to reco ver interest at that rate, notmereiy un- 
til the agreed time for payment of the principal, but until it is actualiy paid or his 
claim for principal and interest is j udicially determined. Union Institution for Savings 
V. City of Boston, 129 Mass. 82. 

A contract to pay interest at a specified rate, but silent as to the rate after maturity, 
draws the conventional rate after maturity. Meaders v. Gray, 60 Miss. 400. 

A note payable one day after date, at a conventional rate of interest, bears that in- 
terest until paid. Casteel v. Walker, 40 Ark. 117. 

A sealed note, payable 12 nionths after date, "with interest at 12i per cent, per an- 
num, interest payable annually," and desoribed in a conteniporaneous mortgage executed 
to secure it as a note, " with interest thereon at the rate of 12i per cent, per annum till 
paid," draws the same rate of interest after maturity as before. Mobley v. Davega, 16 
8. C. 73. 

A sealed promissory note, payable six nionths from date, with interest at the rate of 
12 per cent, from date, bears the conventional rate of interest until paid, although not 
paid at maturity. Cecil v. Hicks, 29 Giat. 1. 

Where a note is payable on demand. with interest at 10 per cent., that rate of interest 
is recoverable up to the date of the judgment. Paine v. Caswell, 68 Me. 80. 



PoLtocK V, Beainard and another. 
(Oireuit Oowt, D. Nébraska. March 9, 1886.) 

Etidencb — Ahsweb in Equitt undbb Oath — Bvidkncb to Ovbbcomb. 
In a suit for spécifie performance of a contract for the sale of land, where 
défendant, in his answer duly verifled, dénies that he reoeived a telegram, 
forming part of the contract, "suchas is copied in the complainant's bill;" 
and complainant testifles that he sent the telegram just as copied in the bill, 
and produces a copy made by himself at the time of sending it ; and défendant, 
though sworn as a witness, and notifled to produce papers, neither produces 
the telegram actually received, nor says a word about it in his déposition, — ail 
the requirements of equity practice are complied with, and it must be taken 
as proved that such a telegram passed between the parties, and formed part 
of the alleged contract. 

Spbcific Pbbformancb— Tbndbb— Rbfusal to Peeporm. 

Where a party has flatly ref used on his part to carry eut the contract, à 
tender by the other party of performance is not necessary before bringing a 
suit for spécifie performance. 

Same — Contbact to Sell Land — Evidence — Lettees and Telegbams — 
Cbbtaintt — Accbptance. 

On examination of the évidence and the letters and telegrams forming the 
contract to sell the land involved in this case, held, that the contract was suf- 
flciently certain, that there was an acceptance by défendant of complainant's 
olïer to buy, and that spécifie performance should be decreed. 

In Equity. 

Barnes Bros, and Guy R. WUher, for complainant. 

Groff é Montgomery, for défendants. 
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Brewer, J. This is a bill for the spécifie performance of a con- 
tract for the sale of real estate. The negotiations were carried od 
and the contract consummated, if at ail, by eorrespondence. The en- 
tire correspondence, and in its chronological order, is as foUows : 

EXHIBIT A. 

"CoLERiDGE, Cedak Co., Neb., Aprfl 8, 1884. 
"Chas. D. Brainard, Peoria, III. — Deae Sie: Did you ever own the S. 
W. \ Sec. 17, Tp. 30, B."2 E.? I hâve a tax deed for the land. It was sold a 
long time ago. I offered to buy the quitclaim only for the purpose of quiet- 
ing title and settling a controversy. Mr. Jenel, who assumed to be the agent, 
would net consider my offer, nor tell me where the owner lived. Mr. C. J. 
OfE thought you might be the nian, and if you are, please wrlte and tell me 
what you would want for a quitclaim. I hâve 2 teams breaking on it now. 
"EespectfuUy, W. A. Pollook." 

Second. Brainard's answer, being — 

exhibit a. a. 

"April 16. 
"W.A. Pollock, Esq., Colertdge, Cedar County, Wébraska: Your favor 
of 8th at hand, and, owing to my absence from the city for a few days, has 
not been answered more promptly. Yes, sir; I own the S. W. \ 17, 30, 2, 
and would sell my interest in the same. I am aware of your having a tax 
title to the land, but I do not consider it equal to mine, I would prefer to 
sell my interest to you, and hâve no controversy about it. I want $500 for 
my interest. Mr. John Corastock, of this city, is now in your vieinity, and 
has power of attorney to act for me. I would be pleased to hear from you 
either through him or personally. 

"Yours, respectfully. Chas. D. Bkainaed." 

Third. PoUock's reply to Brainard, being — 

EXHIBIT B. 

"CoLERiDQE, Kbb., April 19, 1884. 
"Chas. D. Brainard, Esq., Peoria, III. — Deab Sir: Yours of the 16th is 
before me, and contents considered. I am glad that you are the owner, as 
you say, of that land. I had been led to suppose I was the owner. I am 
glad I hâve a gentleman to deal with in a controversy, and I pride my- 
self on dealing fairly. I will make you an offer for your quitclaim to the S. 
iW. J, sec. 17, 30, 2 E., not because I am afraid of my title, for, if there is a 
tax title in the state that will hold, this one of mine will. I would sooner 
give to you than to spend the raoney at law, and I will make you this and my 
only offer. You make me quitclaim deed and I will give you $400 mortgage 
and my note, payable in one or two yeara, with 8 per cent, interest, on the 
same land, which will be just as good as cash to you. You say Mr. Comstocfc 
has authority to ad just the matter. I understood Mr. J. P. Johnson to tell 
Mr. C. J. Off that Mr. C. had been called ofE somewhere else; at least Mr. C. 
bas not been hère yet. Mr. Off can tell you about me. If this proposition 
|i8 accepted, it must be at once. You can exécute the papers, quitclaim, and 
pnortgage and note, and send to Dr. Johnston or Mr. Comstock, and I can exé- 
cute the mortgage, — close it up. Eemember is a compromise measure, and 
if uot accepted is not to préjudice my claim. 

"Respectfully, W. A. Pollock." 
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Fourth. FoUock's telegram, being— 

EXHIBIT 0. 

'MVakefield, Neb., 29, 1884. 
"Chas. D. Brainard: Accept your offer, and pjiy you flve hundred. So. 
west seventeen. Send deed to Bow Valley Bank. 

"W.A.POLLOOK." 

Fifth. Brainard's telegram, being — 

ExHIBIT D. 

"Peoria, Tli,., April 29, 1884. 
" IF. A, Pollook, Wakefléld, Néb. : I notify Comstock to make sale to you, 
or to return papers to me and I will. Chas. D. Brainakd." 

Sixth. Pollock's letter confirming bis telegram, and refusing to 
deal with Comstock, being — 

EXHIBIT E. 

"CoLEEiDGE, Cedab Cotjnty, Neb., May 4, 1884. 
"Chas. D. Brainard, Esq., Peoria, III. — Dear Sir: I accepted your offer 
on S. W. \ 17, 30, 2 E., and telegraphed you on tlie 29fch, as I was on my way 
to our State convention, and on my return, four days later, flnd your aiiswer 
O. K. I send you a deed to exécute, and send to the Bow Valley Ek., Hart- 
ington, and your money will be there, spot cash, and no commissions. I 
hâve not seen Mr. Comstock yet, but I do not want deed from him under a 
power of attorney. I use a warranty blank, but make a spécial warranty 
oxcepting the tax deed, and ail other taxes, and hope it will be satisfactory. 
Exécute and return immediately. I think Jenel has been trying to spéculât» 
ofE you, and get you into a lawsuit, or make some money of you. 

"Respectfully, W. A. Pollook." 

Seventh. Pollock's letter annonncing tbe commencement of this 
action, being — 

BXHIBIT F. 
"CoLERiDGE, Cedab County, Nbb., May 8, 1884, 
"Chas. B. Brainard, Esq., Peoria, III. — Dbak Sir: Your letter of April 
16th was received, ofEering to take $500 for your claim on S. W., Sec. 17, 30, 
2 E., and on April 29th I telegraphed you that I would accept your offer, and 
pay you the $500 at the Bow Valley Bk., to which you answered accepted; 
saying you would instruet Mr. Comstock to deed, or order the papers back 
and deed yourself. 1 immediately deposited the money in the Bow Valley 
Bank. Mr. Comstock refused to deed to me on our contract, and still re- 
fuses, unless I would give him $100 extra, which I will not do. I was obliged 
to commence an action against you to protect myself. I commenced my action 
before Mr. Comstock put his power of attorney on record, or made any trans- 
fer, and I do not care how many times he sells it. I am in possession under 
the tax title, and hold it by purchase of the quitclalm of you ; and I under- 
stand Mr. C. sold it to some parties in Peoria. In fact, I got a telegram to- 
day from the parties, as I supposed. You can make the sale as you agreed, 
or you can let it run, but old John Comstock wont live long enough to see 
you through with it. He is old now, and the sale to the Peoria parties is a 
fraud, and it has put the title in bad shape, ail of which is a damage, and I 
am sorry to hâve make you trouble after I supposed ail was arranged satis- 
faotorily. 

"Eespectfully, W. A. Pollook." 
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Counsel for défendants daim that, technically, the first telegram, 
the fourth paper in the foregoing correspondance, is not proved. The 
sending of such telegram is alleged in the bill. The answer of Brain- 
ard, duly verified, dénies that he received the telegram "such as is 
copied in the complainant's bill." That some communication was 
received by Brainard is évident from the telegram he sent. PoUock 
testifies that he sent the telegram just as copied in the bill, and pro- 
duces a copy made by himself at the time of sending. Brainard, 
though flworn as a witness, and also notified to procure papers, neither 
produces the telegram actually received, nor says a word about it in 
his déposition. Under thèse circumstances ail the requirements of 
equity practice are complied with, and it must be taken as proved 
that such a telegram passed between the parties and formed part of 
the alleged contract. 

Again, it is alleged that the contract is uncertain and incomplète 
for want of a deânite description of the land. The state is not named, 
and, for ought that appears, it may refer to some other similarly 
numbered quarter section in any other state. Id certum, quod certum 
reddi potest. The résidence of the writer making the inquiry, the 
assertion of a tax deed in the two letters, and the alleged conférence 
with the assumed agent, imply a location within the state. The 
statement in the same letter that the writer then had teams breaking 
the land, foUowed by the évidence sustaining such statement, also 
identifies; and the further statement in the letter in reply, that "Mr. 
Comstock is now in your vicinity, and has power of attorney to act 
for me," followed by a production of the power of attorney- in which 
the land is expressly described as in Cedar county, Nebraska, is con- 
clusive as to the identification. 

Again, it is insisted that Ihere was no distinct, clear, positive, and 
unconditional offer and acceptance, so that it can be afiirmed that 
there was a definite and unconditional contract between the parties. 
I think otherwise. The first letter is an inquiry as to the price at which 
the owner will sell. The reply affirma a préférence for a sale, and 
says $500 is wanted for the owner's interest. The third letter con- 
tains an offer of $400. Before any action by the owner on this offèr, 
and before any withdrawal of the notice contained in the first letter 
from the owner, cornes the unconditional acceptance in the first tele- 
gram, and asking that deed be sent to Bow Valley Bank, and to clinch 
the matter is the reply telegram. I do not understand that telegram 
as authorizing further negotiations. In view of what had passed be- 
tween the parties, the only fair interprétation is that of a direction to 
the agent to close the trade, and deliver a deed upon the offer made 
and accepted, or, in case of his failure so to do, to return papers to 
the owner, coupled with a further promise to himself make the deed. 
I bave no doubt of a full agreernent between the parties at that time. 
The place named by the buyer, the Bow Valley Bank, as the place 
for the delivery of the deed, was accepted without objection by the 
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vendor. Indeed, the place of delivery of the deed was a mero încî- 
dent to the sale, and not necessarily a vital part of the terms of the 
contract. The case of Sawyer v. Brossart, from the suprême court 
of lowa, reported in 25 N. W. Eep. 876, difïers from this in want- 
ing the last approving telegram from the veudor. It differs also in 
this: that the acceptance hère does not specify the place of pay- 
ment, and if, under the offer, payment was necessary at the résidence 
of the vendor, the acceptance was as broad as the offer. Of course, 
it may be said that the place of delivery implies the same place of 
payment, and that such was not the condition of the offer. What- 
ever force there may be in this is ail obviated by the confirming tele- 
gram from the vendor, directing a delivery personally, by his agent, 
to the purchaser, and a promise himself to make title if the agent 
did not. 

Still further, the point was pressed that no tender was made before 
suit, and that before service of proeess the vendor had conveyed to a 
hona fide purchaser. The facts are thèse : Mr. Pollock was away 
from home when the confirming telegram from the vendor was re- 
ceived. After his return, and on the fiith of May, he deposited $450 
in the Bow Valley Bank, where he had already on deposit over $50. 
This deposit was gênerai, to his own order, and not spécial, to apply 
to the payment for the deed when received. After making the de- 
posit, he met Mr. Comstock, the agent of the vendor, told him of his 
purchase, and was informed that he could bave the land for $600. 
Some further conversation followed, the upshot of which was that 
Comstockclaimed to bave the selling of the land, and insisted upon 
$600. Thereupon, on May 6th, the next day, plaintilï filed a péti- 
tion in the state court against Brainard alone, asking a decree for 
spécifie performance. Brainard being a non-resident, service was 
possible only by publication. The same day that this pétition was 
filed, and only an hour or two thereafter, Comstock, under his power 
of attorney, and in the name of his principals, executed and filed for 
record a deed of the property to one Jacob Darst, of Peoria, Illinois, 
the place of résidence of both Brainard and Comstock. The consid- 
ération was $500, and not $600, the sum he demanded of Pollock. 
This deed to Darst was not in pursuance of any spécial contract 
therefor, but by virtue of a gênerai understanding, as Comstock says, 
that whenever he found a pièce of land cheap, and a spéculation, he 
was authorized to purchase it for Darst. He telegraphed Darst to 
pay the $500 to Brainard, which he did. On May lOth Brainard 
and wife personally executed a further deed to Darst, and on June 
14, 1884, about a month thereafter, Darst and wife conveyed the 
promises to Comstock for the same considération. Thereafter, by 
amendment, Comstock was made party défendant, and both he and 
Brainard hâve appeared and answered. Now, upon thèse facts, I 
remark that no tender was necessary because of a flat refusai to per- 
form the contract, and a disabling himself, by the vendor, of the 
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power to perform by conveying to another. While the conveyance 
may not hâve been made until an hour or two after the filing of the 
pétition, yet the demaud of $600 by the agent as a condition of a 
conveyance was tantamount to a répudiation of the contract, and 
that was before any suit. Brainard's subséquent contract in receiv- 
ing the $500 from Darst, and executing a personal deed, was a ratifi- 
cation of the acts of his agent, and related back to the time of such 
acts. Darst was no banale purchaser. If he was anything more 
than a tool of Comstock, which seems doubtful, Comstock was his 
agent to buy, and the knowledge of the agent was his knowledge. 

Finally, counsel urge that there is no equity in enforcing the con- 
tract, and says : "Observe Pollock's method in his attempt to procure 
160 acres, of $10 par acre, Nebraska land, for $3, or dollars for cents." 
I think few cases arise in which spécifie performance is more équi- 
table and just. The price was named by the vendor. Mr. PoUock 
told him he had a tax title, and claimed that it was good, but the 
vendor knew beforehand of this tax title. Whether it was good or 
not is undisclosed. It may, for aught that appears, hâve been a per- 
fect title. At any rate, there was no concealment — no misrepresen- 
tations — by the purchaser ; and the vendor freely fixed his price. 
More than that, he finally took just that price from another. Com- 
stock, who, on the 5th, talks as though Brainard ought to hâve $600, 
hastens the next day to sell the land for $500. I cannot resist the 
conviction that Comstock was seeking to speculate ofif his principal, 
and wanted to pocket $100 himself, and that, finding himself baffled 
in his scheme, sought revenge by conveyance to Darst. I am satis- 
fied to know that the burden of this litigation is to rest upon him. 

A decree wili be entered in favor of complainant, quieting his title 
as against Brainard, and, upon the payment of $500 into the registry 
of this court, perpetually enjoining the ejectment suit brought by 
Comstock, and compelling conveyance from Comstock to complainant 
in spécifie performance of the original contract. 



WiTTERS, Eeceiver, etc., ». Fostee, Adm'r, etc. 
{Cvreuit Oowt, D. Vermont. March 18, 1886.) 

Action— SuKViv AL of— Rbv. St. § 955. 

The laws of the United States prescribe methods only for revîving suîts that 
do survive, but do not prescribe what suits shall survive. 
Samb — Revivor of Action against Dirbctor of National Bank for Nbs- 
MOENT Performancb of Dutt — Vermont Stattjtes. 

Under the laws of Vermont an action against a director of a national bank 
for négligent performance of duty in not requiring a bond from the cashier, 
and otherwise mismanaging the aflairs of the bank, abates by his death, and 
cannot be revived against his administrator. 
v.26F.no.lO— 47 
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In Equity. 

Chester W. Wîtterg, for orator. 

Albert P. Croas, for défendant. 

Wheeler, J. This ia a bill of revivor. The original bîll charged 
the intestate, in connection with others as directors of the bank, with 
negleot of duty in not requiring a bond of the cashier, and in not 
holding meetings and appointing committees and receiving reports as 
required by the by-laws; in allowing persons to become indebted to 
an amount exceeding one-tenth of the capital; and in reckoning as- 
sets as good as a basis of dividends, when they were in fact worth- 
less, contrary to the provisions of the statutes. Sections 5200, 6202, 
5204. 

Objection is made to reviving the suit upon the grounds that the 
court has not jurisdiction since the aot of June 3, 1882, and that the 
cause of action does not survive. The cause of action rests upon the 
requirements of the laws of the United States, and by-laws made pur- 
suant to such laws, and therefore is one arising under those laws, ju- 
risdiction over which is not taken away by that act. 

The important question is whether the cause of action survives. 
This question is to be determined by the law of the state of Vermont, 
where the bank was situated and the intestate died. Henshaw v. 
Miller, l7How. 212. The lawsof the United States .prescribe méth- 
ode only for reviving suits that do survive, but do not prescribe 
what suits shall survive. Kev. St. § 955. The statutes of Vermont 
applicable to this case provide that actions of trespass and trespass 
on the case, for damages done to real or personal estate, shall sur- 
vive. Eev. Laws, § 2133. This statute is not any more broad than 
the Bnglish statute of 4Edw. III. c. 1. Barrette. Gopeland, 20 Vt. 
244; Dana v. Lull, 21 Vt. 383; Beïlows v. Allen, 22 Vt. 108; Win- 
hall V. Sawyer, 45 Vt. 466; Eedfield, J., Manwell v. Briggs, 17 Vt. 
176. 

The ground of the orator's claim against the intestate was bis per- 
sonal and ofBcial guilt, not the misappropriation or misapplication 
of any property of the bank in his possession, nor the interférence by 
him with any property of the bank in possession or in action, but the 
omission of duties which, if performed, might benefit the assets of the 
bank. In Hambly v. Trott, Cowp. 372, Lord Mansfield said: "AU 
private criminal injuries or wrongs, as well as public crimes, are buried 
with -the offender." There are many cases under such statutes where 
it is held that actions resting upon such personal wrong-doing, al- 
though foUowed by pecuniary damage, do not survive. Baily v. Baily, 
1 T. Eaym. 71, which was for neglect to return a cow taken for agist- 
ment; Stebbins v. Palmer, 1 Pick. 71, which was for breach of prom- 
ise of marriage; Holmes v. Moore, 5 Pick. 257, which was for divert- 
ing water from a mill; Read v. Hatch, 19 Pick. 47, which was for 
fraudulently recommending a trader to crédit; Barrett y. Copeland, 
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20 Vt. 244, which was for making a false return as constable ; Hen- 
thaw V. Miller, 17 How. 212, which was for a false représentation as 
to crédit; and Winhall v. Sawyer, 45 Vt. 466, which was for unlawfully 
transporting a pauper into a town to charge the town with her sup- 
port. There are no cases which hâve .been cited or noticed that are 
really to the contrary. In Dana v. Lull, 21 Vt. 383, which was for 
neglect of a deputy-sheriff in not keeping property attached on a writ 
to respond to the exécution, the deputy had the spécifie property in 
his hands which he was in duty bound to keep ; and in Bellows v. 
Allen, 22 Vt. 108, which was for not paying over money by a deputy- 
sheriff coUected on an exécution, the deputy actually had the monéy 
in his hands and detained it. There was an acquisition by the dep- 
uty at the expense of the other party in each case. 

The cause of action does not appear to survive by the laws of Ver- 
mont, as now understood. Bill of revivor dismissed. 



In re Hunt, etc., Bankrupt. 
{District Court, D. Nm Je/rsey. March 1, 1886.) 

1. CoNTRACTs— "Wagering ContkacTs— RtTLB IN Nbw Jhrsbt. 

Ail contracts for spéculation in stocks upon margins, wliere the broker and 
the customer do not contemplate or Intend that the stock purchased or sold 
shall become or be treated as the stock of the customer, but the real transac- 
tion is the mère dealing in différences between priées, — that is, in the payment 
of future profits or lossea, as the event may be, — are contracts of wager, in 
New Jersey, because they dépend upon a chance or casualty, and are void. 

8. BaNKBUPTCT— DiSCHABQK— QAMBLIN9 IK STOCK IN AnOTHBB StATB. 

Where a bankrupt has f ailed by reason of wagerin^ contracts in stock spéc- 
ulations in another state, he will not be entitled to his discharge in Hew Jer- 
sey, where he résides. 
3. Samb — Failukk to Keep Pbopbb Booes oï' Account. 

Where a merchant drew large sums of money from his business, from time 
to time, to use in stock spéculation, and put slips of paper, with the amountr 
so withdrawn, in the money drawer, as memoranda for his book-keeper, so 
that when he f ailed his cash-book showed a balance of thousands of dollars 
which did not exist, his discharge as a bankrupt will be refused, on the ground 
that he did not keep proper books of account 

On Spécifications against Discharge. 

A. G. Richey de Son, for opposing oreditors. 

J. M. Williamson, for bankrupt. 

Nixon, J. Twelve spécifications bave been filed against the bank- 
rupt's discharge. I hâve examined them with oare, and hâve no dif- 
ficultyin overruling ail of them except two, to-wit, the third, charging 
him with gaming, and the ninth, alleging that he did not keep proper 
books of account. 

1. The bankrupt was largely engagea in stock opérations during 
the summer and fall of 1877. Hia losses, according to his own state- 
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ment, were from $150,000 to $200,000. He describes the manner of 
oonducting thèse opérations in Philadelphia and New York, as follows : 

"In Philadelphia, where buying or selling ' puts ' or • calls,' or settling dif- 
férences, is considered gaming, my transactions in stock were geuuine pur- 
chases and sales. I would go to my broker, and would deposit a certain amount 
of money, which we would agrée upon; hefurnishingthe balance. He would 
then go into the board of brokers, and bny the stocks I wanted; he holding 
the stocks as collatéral for the amount of money advanced by him, to pay for 
the same. If theprice of the stock went dovvu, he would call on me to pay 
ofl part of my loan to protect him. In the sale of stock, that is, when I 
wanted to sell a stock short, I would go to him in like manner, give him a 
certain amount of money; he furnishing the différence required. He would 
then go and borrow the stock from some broker or institution, and take it, 
per my order, to the exchange and sell it. When I got ready to cover that 
short sale, I would give him the order to buy it, which, after he did it, he would 
take the stock and deliver it again to the party he had borrowed it of , receiv- 
ing back the amount of money that the parties held for the return of the 
stock, and would deduct the amount he had loaned me, with interest and com- 
missions: and the balance he would return to me, which would show my 
profit or loss, as the case might be, which in most cases would be a loss. In 
New York my stock opérations were conducted upon the same gênerai plan, 
with one exception, which was dealing in 'puts' and 'calls.' * * * On 
a few occasions there, after making my purchase or sale of stocks, which were 
conducted the same as in Philadelphia, I would hâve my broker call on Mr. 
Eussell Sage to buy a 'put ' or ' call,' as the case might require, to limit any 
loss I might make on the stock bought or sold." 

The method of purehasing, as thus described, is what is technic- 
ally called a purchase on a margin. AU contracts for spéculations 
in stocks upon margins, when the broker and the customer do not 
contemplate or intend that the stock purchased or sold shall become 
or be treated as the stock of the customer,' but the real transaction is 
the mère dealing in différences between priées, — that is, in the pay- 
ment of future profits or losses, as the event may be — are contracts of 
wager in New Jersey, because they dépend upon a chance or casu- 
alty. It was so held in a récent case {Flagg y. Baldwin, 38 N. J. 
Eq. 219) by the court of errors and appeals, and the court refused to 
enforee such a contraot, although made in New York, where they are 
enforceable; holding that there was no rule of comity which required 
them to Tiolate the public policy of the state on the subject of betting 
and gambling. 

I know that the bankrupt insists that he made a purchase of the 
stocks, and that their rétention by the broker was simply collatéral, 
to secure to him the repayment of the amount above the margin ad- 
vanced by him in the purchase. But was that the essence of the 
transaction? Was it practically anything more than a mode of ad- 
justing the différences between priées from time to time, — a device, 
in fact, to escape the péril of violating the laws against gaming? 
But if this is not so in regard to the buying and -selling of stocks, can 
he — a résident of New Jersey, and chiefly carrying on his business 
in Pennsylvania — be allowed to go into another jurisdiction, and deal 
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in "puts" and "calls," and escape the charge and penalty of gaming 
because sncb dealings are valid and enforceable by tbe lex loci con- 
tractus, although reekoned gaming by tbe laws of the state of his 
résidence, and of the state where bis ordinary business was trans- 
acted ? I do not, however, propose to rest tbe refusai of a discharge 
upon tbis spécification. 

2. In section 5110 of the Eevised Statutes of the United States are 
set forth the grounds, upon the proof of any of which, a discharge 
must be ref used. Thèse provisions are 10 in number, and the seventh 
spécification in the pending case is founded on the seventh subdivis- 
ion of tbe section, to-wit, tbat the discharge cannot be granted "if tbe 
bankrupt, being a merchant or tradesman, bas not at ail times after 
Marcb 2, 1867, kept proper books of account. " Tbis is the only one 
of the provisions which does not involve a fraudulent intent. The 
diseharge must be withbeld, irrespective of tbe intent, if the bankrupt 
bas failed in tbis respect. During tbe last six months before bis in- 
solvency, his casb-book did not reveal his real pecuniary condition. 
He tells us tbat be was at this period in the habit of drawing thou- 
sands of dollars from his oil-clotb business to use in bis stock spécu- 
lations; tbat he would bave no entry made upon any of bis books of 
account of this withdrawal of capital, but would write upon a slip of 

paper, "Due from William E. Hunt," $ , stating the amount 

taken, and put it in bis money drawer as a mémorandum for his 
book-keeper to settle by. Wben be stopped business in December, 
187T, thèse slips were gathered together, and aggregated $25,979. 

I do not regard such a course of proceeding as keeping proper 
books of account. They do not speak the truth. His cash-book re- 
vealed a balance of many thousands of dollars which did not exist, 
and which be had in fact lost in stock spéculations. I do not say tbat 
he intended to deceive or defraud bis creditors. It is not necessary to 
tsay that. I will rather accept his statement tbat he expeeted to return 
the money to his business, and that he hoped to bave a "lucky streak" 
in his spéculations which would enable him to do so. But tbe lucky 
streak did not corne. His notes went to protest for lack of funds, 
and wben he succumbed bis cash balance was nearly $26,000 less 
than his books of account sbowed. 

The discharge must be refused. 
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Matbb, Surviving Gopartner, etc., ». Goubdbn and another, Assign- 
ées, eto. 

{Siatriet Court, 8. D. Qeorgia, E. D. November, 1885.) 

1. BAIÎKBTrPTCT— DlBCHABGB — SbTTLBMBNT WITH CsKDITOES AND APPOINTMBirr 

OP Tkustbb. 

A seulement with their creditors by the members of a bankrupt flrm, under 
section 5103 of the Revised Statutes, where trustées are appointed by a vote 
of the créditera, is in lieu of the usual proceedings in bankruptcy, and a dis- 
charge obtained thereby is complète and final. 
8. Same— PowBB OP ConBT to Appoikt Assignée. 

"Where the debts of the bankrupt flrm are settled with such trustées, the 
trustées hâve settled with the creditors, and hâve been themselves discharged, 
and the bankrupts are discharged, the bankrupts are entitled to a remaining 
surplus of their estate; and, in the absence of'such représentations of fraud 
or mistake as would vitiate the discharge, the district court has no authority 
to appoint an assignée to take possession of such surplus. 

In Bankruptcy. 

W. W. Frazier and Jackson é Whatley, for plaintiff. 

Oeo, A. Mercer, for défendants. 

Spber, J. It appears from the record in this case that Ketcham 
& Hartridge, a banking firm of the city of Savannah, were indebted 
to S. Kaufman & Co., partners, in the city of New York. Ketcham 
& Hartridge were adjudged bankrupts, in this court, on June 17, 1873, 
and hâve received their discharge. Gourden & Young were their 
assignées. After settling with the creditors of Ketcham & Hartridge 
it appeared that Gourden & Young had in their possession $2,095.02, 
which was the percentage- of the assets of the bankruptcy belong- 
ing to the firm of S. Kaufman & Co. It also appears that Kauf- 
man & Co. were adjudged bankrupts in the district court of the United 
States for the Southern district of New York, and that trustées were 
appointed, under section 5103 of the Kevised Statutes of the United 
States, to settle the indebtedness of the firm. The trustées of Kauf- 
man & Co. performed their duty, and, depositing in the registry of 
the court in New York a gross sum for the several creditors, were dis- 
charged by the register from ail further duty to the creditors. This 
was done on the third of May, 1874. On the sixth of October, 1875, 
the district court of the United States, Southern district of New York, 
the Honorable Samuel Blatchpord, district judge, presiding, granted 
a discharge in bankruptcy to Charles H. Kaufman; having previously, 
on the eighteenth day of September of the same year, granted a dis- 
charge to Henry Mayer and Samuel Kaufman, copartners. No as- 
signée had been appointed for Kaufman & Co. prior to their discharge ; 
the action of the trustée, under section 5103 of the Eevised Statutes, 
having been substituted in lieu of the usual proceedings in bankruptcy. 

In May, 1884, Gourden & Young, assignées of Ketcham & Hart- 
ridge, filed a pétition in the district court hère, in which they recited 
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the fact that at an adjourned meeting of the creditors of said bank- 
rupts, on the twenty-second of June, 1881, before the register, they 
submitted to the creditors the proposition to pay to them 2J per 
centum as a dividend on their respective claims, such dividend to be 
in full settlement, with the understanding that the assignées should 
be permitted to retain the remainder of the assets, real and personal, 
in settlement of their compensation as assignées. This proposition 
was accepted by the creditors, witb the exception of three or four, 
among whom was S. Kaufman & Co.; that the dividend of 2J per 
cent, was placed to the crédit of S. Kaufman & Co., and amounted to 
$2,095.02. The assignées further recite that after diligent effort they 
were unable to find S. KaufrBan & Co., or any of them; that they 
could not reach them through the mails, and could find nobody rep- 
resenting them. They therefore pray that the amount awarded to 
S. Kaufman & Co. be paid to them, as assignées, as a part of their 
compensation, it being unclaimed. The prayer in this pétition was 
denied by the Honorable James W. Locke, judge presiding, June 3, 
1884, and in the order denying the prayer, the register was in- 
structed to discover the persons lawfully entitled to the fund in ques- 
tion. 

On January 4, 1886, Kenry Mayer, of the city of Chicago, filed his 
pétition in the district court, reciting the fact that he was the sur- 
viving copartner of the firm of S. Kaufman & Co. ; that the members 
of said firm, subsequently to adjudication in bankruptcy of the firm 
of Keteham & Hartridge, were also adjudged bankrupt ; that the 
proceeding in bankruptcy wherein they were so adjudged bas been 
entirely disposed of ; that the debts of S. Kaufman & Co. had been 
settled, and their trustées discharged, and that the fund of $2,095.02, 
in the hands of the assignées of Keteham & Hartridge, should be 
paid to petitioner as surviving copartner of Kaufman & Co. A rule 
«isi was granted on this pétition, directing Gourden & Young, the as- 
signées of Keteham & Hartridge, to show cause why said sum should 
not be paid to the petitioner. Their answer to this rule sets forth 
substantially the facts alleged in pétition to Judge Locke before re- 
ferred to, and they ask that if they are not to retain this sum, that 
the court will direct to whom it shall be paid. 

On the hearing of said rule, John L. Platt, of New York, by coun- 
sel, appeared before the court, and claimed the fund as the assignée 
of Kaufman & Co. He produced a paper purporting to be an order 
signed by the Honorable Addison L. Brown, district judge of the 

Southern district of New York, dated on the day of , 

18S6, and, after the rule nisi, directed to the assignées of Keteham 
& Hartridge, was granted, appointing him as such assignée. The 
form of the order, and the manner of his signature, would appear to 
indicate that it was signed by the clerk of the district court, on the 
request of the assignée. Certainly no bankruptcy proceeding was 
pending against Kaufman; the debts of that firm had been settled 
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by trnstees; their action was regular, under the statute, as before 
stated, in lieu of other proceedings in bankruptcy; the trustées had 
been settled with, and discharged; and ail the members of the firm 
of Kaufman & Go. had received their formai discharge. Clearly, 
therefore, to appoint an assignée in bankruptcy for Kaufman & Co. 
was a proceeding de novo, and a proceeding without warrant of law, 
for the bankrupt law had been repealed by act of congress. Platt, 
therefore, who claims to act as assignée, could hâve no right to this 
fund. The claim of the assignées of Ketcham & Hartridge, that the 
sum is to be regarded as a surplus, and a part of their compensation, 
is quite as untenable. As to them it had already been adjudicated 
by his honor, Judge Locke, nnfavorabl^, and, besides, their claim is 
placed upon the ground that Kaufman & Co. could not be found. 
This difficulty is now obviated. Kaufman & Co., through their sur- 
viving copartner, are properly entitled the owners of this fund, and 
to them the court will direct it to be paid. It appears, however, 
that the assignées of Ketcham & Hartridge hâve retained counsel, 
and taken advice with regard to the disposition of this sum. They 
are entitled to be reimbursed for expenditures in this béhalf, and the 
fund is also properly liable for the costs of this proceeding. 



United States ». Hbabino. 
(Circuit Court, D. Oregon. March 33, 1886.) 

!.. Pbrjurt— Section 3394, Rbv. St. 

An applicant for the entry of land, under the homestead act, may make oath 
to the excusatory f acts that authorize him to verify the affldavit accompany- 
inghis application, before the clerk of thecounty, asprovided in section 2394, 
Rev. St., and if such oath is willfuUy and knowingly false in any material 
particular, or includes a statement of fact which such applicant did not be- 
lieve, he is guilty of perjury as deflned by section 5393, Rev. St. 

2. Same — Indictmbnt — Allégation that Oath is "Cokkuptlt" Falsb. 

It is not necessary in an indictment under section 5393, Rev. St., to allège 
that the oath of the défendant was "corruptly" false, but it is sufflcient to 
describe the offense in the language of the statute. 

8. Same— JuBAT. 

In an indictment for perjury in swearing to an affldavit, it is not necessary 
that it should appear that the offlcer before whom the oath was taken wroto 
a jurât or mémorandum of the transaction on the instrument, but it is suffl- 
cient, after setting out the affldavit, to allège that the défendant, being duly 
sworn, did dépose and say that the same wastrue; and the fact may be proved 
by paroi. 

4. Same— Allégation that Dépendant was Sworn. 

In an indictment for perjury it must distinctly appear that the défendant 
was duly sworn. 

Indictment for Perjury. 
James F. Watson, for plaintiff. 
W. D. Fenton, for défendant. 
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Deady, J. The défendant is accused by the grand Jury of the crime 
of perjury, alleged to hâve been committed as foUows : 

"On December 8, 1883, the défendant having then and there subscribed the 
following written déclaration and afBdavit: 

" «Homestead Affldavit, under Section 2294, Rev. St., for Settlers Who can- 
not Appear at the District Land-OfiSce. 

" 'Office of the Clebk of the District Goubt fob Linn Coxrsrx, 

" ' December 8, 1883. 
" 'I, James A. Hearing, of Sweet Home, Linn county, Oregon, having flled 

my homestead application No. , do soleranly swear that I am a native 

citizen of tlie United States, over tbe âge of 21 years; that said application 

No. is made for the purposeof actual settlement and cultivation; that 

said entry is made for my exclusive use and benefit, and not directly or indi- 
rectly for the use or benefit of any otherperson or persons whomsoever; that 
I am now residing on the land I désire to enter, and that I hâve made a bona 
flde improvement and settlement thereon ; that said settlement was commenced 
December 5, 1883; that my improvements eonsist oiily of some slashing done 
on the place, and that the value of the same is S5 ; that owing to the great 
distance, I am unable to appear at the district land-oflBce to make this affldavit, 
and that I hâve never betore made a homestead entry except * * * .' 

"James A. Hearing did then and there, before C. H. Stewart, clerk of the 
court for Linn county, Oregon, then and there having full authority to ad- 
minister said oath, falsely, knowingly and contrary to his said oath, dépose 
and state that the foregoing and hereinafter set forth affldavit viras true. 
ïhat it was not true that the said défendant was then, or any time be- 
fore said December 8th, residing on the land he desired to enter, and that it 
was not true that he had made any settlement or improvement thereon, and 
that it was not true that his improvements consisted of some slashing done 
on the place, and that it was not true that the value of the same was $5; 
that the said défendant, when he took said oath and made said statements, 
well knew the same to be false, and did not believe tlie same or any one of 
them to be true; and that each of said statements was material." 

The indictment was found on July 16, 1885, and on November 30th 
the défendant demurred thereto, for that it did not state facts suffi- 
cient to eonstitute a crime. 

On the argument sundry points were made in support of the de- 
murrer which will be noticed hereafter. 

The indictment is based on section 5393, Eev. St., which provides: 
"Every person who, having taken an oath before a compétent tribunal, 
officer, or person, in any case in which a law of the United States au- 
thorizes an oath to be admi7nstered, that he will testify, déclare, de- 
pose, or certify truly, or that any written testimony, déclaration, dép- 
osition, or certificate by him subscribed is true, willfully and con- 
trary to Buch oath states or subscribes any material matter which he 
does not believe to be true, is guilty of perjury, and shall be punished" 
as therein stated. By section 1 of the act of May 20, 1862, (12 St. 
892; section 2289, Rev. St.,) the privilège of entering a quarter sec- 
tion or less of the public land subject to pre-emption was given to 
any person who is the head of a family, or 21 years of âge, and a 



746 



ITEDERAL BEPOSTEB. 



citizen of the United States, or bas deolared his intention to become 
such. By section 2 of the same, (2290, Eev. St.,) the person apply- 
ing for the benefit of the act is required to make an affidavit before 
the register or receiver, showing that he is entitled tbereto, and also 
that such application is made for his exclusive use and benefit, and 
that his entry is made for the purpose of actual settlement and culti- 
vation, and not either directly or indirectly for the use or benefit 
of any other person;" and by section 3 of the act of March 21, 1864, 
(12 St. 35; section 2294, Eev. St.,) it is provided that "in any case 
in which the applicant for the benefit of the homestead, and whose 
family, or some member thereof, is residing on the land which he de- 
sires to enter, and upon which a bona fide improvement and settle- 
ment hâve been made, is prevented by reason of distance, bodily in- 
firmity, or other good cause from personal attendance at the district 
land-office, it may be lawful for him to make the affidavit required 
by law before the clerk of the court for the county in which the ap- 
plicant is an actual résident." 

The affidavit in this case states, not only the qualification of the 
applicant and his purpose in making the entry, as required by sec- 
tion 2^90 of the Eevised Statutes, but also the facts and circum- 
stances which authorized it to be made before the clerk, rather than 
the register or receiver. 

The assignments of perjury in the indictment are ail made on the 
defendant's statement in the affidavit concerning thèse facts and cir- 
cumstances. Substantially, they are : It is not true that on or before 
December 8, 1883, the défendant either (1) resided on the land in 
question; (2) made any improvement or settlement thereon; (3) did 
any "slashing" on the place; or (4) that said slashing was of the 
value of |5. There is no express provision in the statute requiring 
thèse matters to be shown by the oath of the applicant, or otherwise, 
before the affidavit showing his i;ight to make the entry can be re- 
ceived at the land-office. 

Counsel for the demurrer contends on this stateof the statute that 
there is no law in the United States which authorized the adminis- 
tration of an oath to the défendant concerning thèse excusatory facts 
and circumstances, and therefore the case does not fall within the pro- 
visions of section 5393 of the Eevised Statutes, defining the crime of 
perjury. It is not directly contended that the existence of thèse facts 
was not material to the right of the défendant to make his proof of 
qualification and purpose, before the clerk, to make an entry under 
the homestead act, but only that, however material they may hâve 
been in that connection, the statute did not require or authorize the 
défendant to make an oath to them. The oath of the applicant to the 
affidavit or the excusatory facts is not compulsory. But whoever 
wishes to bave the benefit of the homestead act must show in some 
way the existence of the facts whicb entitle him tbereto; and thèse, 
when not of record, being within the applicant's knowledge, may be 
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shown by his own oath. As to the facts showing the qualification of 
the applicant, and his purpose in making the entry, the statute ex- 
pressly permits and requires them to be proven by his oath; and if 
there were no spécifie direction in the statute on the subject, I think 
he would be allowed to do so as a matter of course. And this is the 
condition of the statute in regard to thèse exousatory facts. The 
mode of their proof is not prescribed, and convenienoe, usage, and ne- 
cessity ail point to the oath of the party as the proper évidence of 
their existence. Certainly it would be within the power of the depart- 
ment to make a régulation on the subject, permitting or prescribing 
this mode of proof in such a case. 

In U. S. V. Bailey, 9 Pet. 238, it was held that the act of March 1, 
1823, (3 St. 771,) declaring "that if any person shall swear or affirm 
falsely touching the expenditure of public money, or in support of any 
claim against the United States, he shall be guilty of perjury," in- 
cluded, in the language of the syllabus, " an affidavit taken before a 
state magistrate, authorized to administer oaths, in pursuance of a 
régulation or in conformity with a usage of the treasury department, 
under which the affidavit would be admissible évidence at the depart- 
ment in support of a claim against the United States, and perjury 
may be assigned thereon." 

So hère, the statute not having prescribed the mode of proving the 
excusatory or preliminary facts, a régulation of the department might 
direct or permit that it be done by some such recognized mode of 
proceeding as the oath of the applicant, and thereupon such oath 
when taken is administered, in effect, under or in pursuance of a law 
of the United States, and therefore perjury may be assigned thereon. 
Whether such a régulation exists or not is a matter within the judi- 
cial knowledge of the court ; that is, it is a matter about which the 
court may inform itself. My attention bas not been called to any 
spécifie régulation of the department on the subject, but I am quite 
certain there is one. The facts must be shown in some way, before 
the affidavit can be sworn to before the clerk; and as the statute is 
silent thereabout, in the nature of things, 20 years would not hâve 
elapsed without some department régulation or usage on the subject. 
The affidavit used in this case is evidently a blank form fiUed up, 
and, if so, in ail probability a department blank; and the reasonable 
inference from this fact, if it be one, is that there is a régulation of 
the gênerai land-office to the effect that the affidavit required of an 
applicant for a homestead entry, when made before a clerk, may 
contain a statement of the facts which authorize the affidavit to be 
verified before such officer. 

But I think that even in the absence of any statute or department 
régulation on the subject, the applicant might prove the existence of 
the facts whioh authorized him to swear to his affidavit before the 
clerk by his own oath. As I hâve said, they must be shown or proven 
in some way before an affidavit taken by a clerk can be used in the 
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land-office. The usual way of proving facts like thèse in such a pro- 
ceeding is the oath of the applicant ; and if they are so proved, I 
think the oath may be made before the clerk authorized to take the 
affidavit. As the authority of the clerk to swear the applicant tothe 
affidavit dépends on the existence of the facts excusing the latter'a 
attendance at the land-office, it is convenient and proper that they 
should be made to appear to him before administering the oath te 
the applicant ; and this may be conveniently done by incorporating tha 
applicant's statement concerning them in his affidavit. On theother 
hand, if the proof of thèse facts must be made before the register or 
receiver, the applicant is, in effect, deprived of the privilège of mak- 
ing his affidavit at home, before the clerk, and if he attends at tho 
district land-office at ail, he has no use for the excusatory facts, and 
may mal^e his affidavit there without any référence to them. 

On the whole, my conclusion is, the act of 186é permitting an 
applicant to make his affidavit for a homestead entry in a certain 
contingency before a clerk, by anecessary implication, requires such 
applicant, before he can avail himself of such privilège, to show by 
oath that such contingency exists ; and that the clerk may, as inci- 
dental to'hispoveer to take the affidavit, administer such oath. The 
matter is also material, for on the existence of the excusatory facts 
dépends the power of the clerk to administer the oath to the affida- 
vit, and the rigbt of the applicant to take the same before him, and 
use it in the land-office. 

Neither is it necessary to allège in the indictment that the false 
oath was taken "deliberately and corruptly," or otherwise than as 
indicated by the language of the statute defining the crime, namely, 
that the défendant, "willfully and contrary" to his oath to testify 
truly, did state what he did "not believe to be true." If the défend- 
ant willfully stated in his affidavit that which he did not believe to 
be true, he thereby committed the perjury defined in this statute, and 
nothing further need be alleged to show it. It is admitted that in 
charging a common-law perjury it is usual, and probably necessary, 
to allège that the oath is willfully and corruptly false. 2 Whart. 
Crim. Law, § 1286; 3 Bish. Crim. Law, § 1046. 

But this is a statute offense, and it is sufficient to describe it in 
the words of the statute. In this case the corruptness or evil intent 
is sufficiently manifest from the terms of the statute. No one can 
willfully testify in a matter material to that which he does not be- 
lieve, with other than an evil intent, or, in other words, corruptly. 
}>ior is it necessary that it should appear from the indictment that the 
clerk made a jurât or mémorandum on the affidavit, stating when 
and where the défendant swore to the same. If the oath was in fact 
administered by the clerk to the défendant, it is not necpRsary, for 
the purpose of this proceeding, that he should hâve made a mémo- 
randum of the fact on the affidavit or elsewhere. The guilt or inno- 
cence of the défendant dépends on the state of his knowledge when 
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he took the oath, and not on the subséquent eonduet of the offieer in 
making, or omitting to make, a mémorandum of the tr-ansaotion. 

But I do not think it is suflQciently alleged in the indictment that 
the défendant was sworn to the affidavit. The alïidavit and the sub- 
scription thereto are set out in the indictment, and this should hâve 
been followed by an allégation to the effect that the défendant, being 
then and there duly sworn by the clerk of the court for Linn county, 
did dépose and state that said afïïdavit was true. The allégation in 
the indictment that the défendant did dépose and state contrary to 
his said oath is, if anything, an attempt to assign perjury on a "said" 
or supposed oath, the administration of which is nowhere alleged. 
But the fact that the défendant was sworn must be distinctly stated. 
It is not sufficient even that it appears by implication. 2 Whart. 
Crim. Law, § 1287. 

It is also objected to the indictment that it does not allège that the 
défendant was a résident of Linn county at the time of taking the oath, 
and that the aifidavit refers to an application not identified by num- 
ber or description of the land mentioned therein. But as the deraurrer 
to the indictment must be sustained because it does not appear there- 
from that the défendant was sworn to the affidavit, it is not necessary 
to consider thèse objections. 

If the défendant was sworn to the affidavit set out in the com- 
plaint, before the elerk, and the same was false to his knowledge in 
any one of the particulars alleged, an indictment for perjury may 
be maintained thereon. I will therefore submit the matter to the 
next grand jury for their considération, when thèse objections may 
be obviated in the préparation of another indictment. 

The demurrer is sustained, and the charge is directed to be sub- 
mit ted to the next grand jury. 



In re Impanelino and Instrtjcting the Grand Jury. 
{District Court, D. Oregon. March 38, 1886.) 

CoNepiRAOT AGAiNST Laws OF United States— Dkiving Chinbse Out dp Unitbd 
Statbs— Rev. St. § 5336. 

A conspiracy or agreement of two or more persons to drive the Chinese out 
of the United States, or to maltreat or intimidate them, with a view of con- 
straining them to départ therefrom, is pnwa/acî« a conspiracy toprevent and 
hinder the exécution, opération, or fulflUment of a law of the United States, 
namely, the treaties with China of 1868 and 1880, and is an indictable offense 
under Rev. St. § 5336. 

Dbady, J., {charging grand jury.) An evil spirit is abroa^ in this 
land, — not only hère, but everywhere. It tramples down the law of 
the country and fosters riot and anarchy. Now it is riding on the 
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back of labor, and tbe foolisb Issachar couches dowu to tbe burden 
and becomes its serrant. Lawless and irresponsible associations of 
persons are forming ail over the country, claiming the right to impose 
their opinions upon others, and to diotate for whom they shall work, 
and whom they shall hire ; from whom they shall buy, and to whom 
they shall sell, and for what price or compensation. In thèse asso- 
ciations the most audacious and unscrupulous naturally corne to the 
front, and for the time being control their conduct. Freedom, law, 
and order are so far subverted, and a tyranny is set up in our midst 
most gross and gallirig. Nothing like it bas afSicted the world since 
the Middle Ages, when the lawless barons and their brutal followers 
desolated Europe with their private wars :nd predatory raids, until 
the husbandman was driven from his ravaged field, and the artisan 
from his pillaged shop, and the fair land became a waste. 

The dominent motive of the movement is some form of selfishness, 
and its tendenoy is baokward to barbarism, — tbe rule of the strongest, 
guided by no other or better precept than this : " Might makes right." 
This is not the time or place to inquire into the cause of this condi- 
tion of Society. It may be the natural outcome of the modem polit- 
ioal economy, whioh, assumiug that the conflict of private interests 
will produce économie order and right, bas reduced the relation be- 
tween capital and labor to the mère matter of supply and demand, 
and limited the duty and obligation of the one to the other to the pay- 
ment of the minimum of wages for the maximum of labor on the one 
hand, and the getting the maximum of wages for the minimum of 
labor on the other. But, whatever the cause, I bave faith that the 
teaching of expérience, and the good sensé and love of justice of the 
people, will find a remedy for the evil in time. And in the meanwhile 
it behooves those of us into whose hands the administration of tbe law 
and the conservation of the public peace is confided to do what we 
can, wisely but firmly, to prevent this evil spirit from destroying the 
material resources of the country, and making any improvement in 
the condition of society, in this respect, stili more difficult and doubt- 
ful. 

Lately, this spirit bas been manifesting itself in Oregon, by assault- 
ing, robbing, and driving out the helpless Chinese who are engaged 
among us at lawful labor for an honest living. The excuse given for 
this conduct is that the Ghinese are takiug the bread out of the mouths 
of their assailants by working for less wages and living cheaper than 
the latter can. In other words, they complain of the industry and 
economy of the Chinese as being beyond their compétition. As we 
ail know, this statement must be taken with much allowance. True, 
the Chinaman is industrious and economical, and he bas the advan- 
tage of being temperate and faithful to his engagement. But he de- 
mands and gets better wages hère than white men in any other part 
of the world, and, save in tbe matter of whisky and tobacco, he lives 
as well and is as well clad as the bulk of commou laborers anywhere. 
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But this outcry against the Chinese as laborers is not new. It was 
heard from 30 to 50 years ago; when the native mobs in our eastern, 
towns and cities undertook to drive out the comparatively "cheap la- 
bor" of Ireland and Germany, particularly the latter, that was then 
crowding into this country and fiUing the places of the slothful and 
fihiftless. It is not necessary now to consider the right of a people 
to oppose or put a stop to an undesirable immigration. For my own 
part I bave no doubt that the United States bas the same right to 
prevent an immigration within its boundaries, of people that it deems 
objectionable, as it would bave to repel an armed invasion by them. 
But this is a matter for the whole country, represented by the na- 
tional government, to décide, and not for individuals or neighbor- 
hoods, or even states. 

The Chinese now in this country are bere under the sanction of a 
solemn treaty with the" United States, and any attempt on the part of 
individuals, acting singly or in numbers, to expel them by any threat, 
menace, violence, or ill usage is not only wrong but unlawful. Our 
treaty relations with China extend over a period of more than 40 
years. On July 3, 1845, a "treaty of peace, amity, and commerce" 
was negotiated by Caleb Cushing, on behalf of the United States. 
Pub. Treat. 116. By it the citizens of this country were granted the 
right to fréquent and réside with their families, and trade, at the five 
ports of Kwang Chow, Amoy, Fuchow, Ningpo, and Shanghai. On 
June 18, 1858, William B. Éead negotiated another treaty, in which 
the government of China agreed to défend the citizens of the United 
States in China "from ail injury or insuit of any kind." Pub. Treat. 
129. To this there was a supplément, on November Sth of the same 
year. Pub. Treat. 137. On July 28, 1868, a treaty was negotiated 
by William H. Seward, containing sundry articles in addition to the 
last one. Pub. Treat. 147. By article 5 of this treaty "the United 
States and the emperor cordially recognize the inhérent and inalién- 
able right of man to change bis home and allegiance, and also the 
mutual advantage of the free migration and émigration of their citi- 
zens and subjects respectively from the one country to the other for 
purposes of curiosity, of trade, or as permanent résidents. The high 
contracting parties therefore join in reprobating any other than an 
entirely voluntary émigration for thèse purposes." Article 6 pro- 
vides : 

"Citizens of the United States visiting or reslding in China shall enjoy the 
same privilèges, immunities, or exemptions in respect to travel or résidence 
as may there be enjoyed by the citizens or subjects of the most favored na- 
tion; and, reciprocally, Chinese subjects visiting or residing in the United 
States sliall enjoy the same privilèges and immunities and exemptions, in re- 
spect to travel or résidence, as may be then enjoyed by the citizens or sub- 
jects of the most favored nation." 

On November 11, 1880, another treaty concerning "immigration" 
was negotiated. 22 St. 826. Article 1 of this treaty gave the United 
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States theright to "regulate, limit, or Buspeiid,"but notto "absolutely 
prohibit," the coming to or résidence of Chinese laborers in the 
Dhited States whenever it was thought that their résidence hère was 
contrary to "the interests" of the country or endangered "the good 
order" thereof. Article 2 provided that Chinese, other than laborers 
and Chinese laborers then in the United States, "shall be allowed to 
go and come of their own free will and accord, and shall be accorded 
ail the rights, privilèges, and immunities and exemptions which are 
accorded to the citizens and subjects of the most f a vored nation." 

Under the concession contained in this treaty congress passed the 
restriction act of May 6, 1882, (22 St. 68,) suspending the coming of 
Chinese laborers to this country for the term of 10 years from the ex- 
piration of 90 days after the date thereof. 

The significance of the stipulation in the foregoing treaties with 
China, to the efifect that the Chinese in this country shall be entitled 
to ail the privilèges and immunities that are "accorded to the citizens 
and subjects of the most favored nation," will be better understood 
by a référence to our treaty stipulations with Great Britain on that 
subject. By article 1 of the treaty of "commerce" with that country 
of July 13, 1815, (Pub. Treat. 293,) renewed and continued in force 
by article 4 of the treaty of October 20, 1818, (Pub. Treat. 299,) 
and further indefinitely continued by article 1 of the treaty of 
August 6, 1827, (Pub. Treat. 312,) it is provided: 

"The inhabitants of the two countries, respectively, shall hâve liberty 
freely and securely to come with their ships and cargoes to ail such places, 
ports, and ri vers in the territories aforesaid [of the United States, and Great 
Britain in Europe] to virhich other foreigners are permittedto come, to enter 
into the same, and to remain and réside in any parts of the said territories, 
respectively." 

From this brief statement of the treaties bearing on the subject, 
you will perceive that any attempt to compel or constrain any Chinese 
résident of this country to remove from or to any particular place, or 
to refrain from foUowing any lawful occupation, or doing any lawful 
work that he may find to do, is not only morally wrong, but contrary 
to the law of the land. It is commonly known that during the past 
few weeks gangs of masked men hâve, in the night-time, entered the 
houses and camps of peaceful Chinese résidents, engaged in useful 
labor at various points in this vicinity, and, by serious intimidation 
and threats of personal violence, bave eompelled them to leave their 
homes and work, and come to Portland. There is no doubt but that 
this brutal and inhuman conduct is a gross violation of the rights 
guarantied to thèse people by the national government through the 
treaties aforesaid. Nor is there any doubt of the power of congress 
to provide for the punishment of any person who injures, annoys, or 
disturbs any subject of a foreign government, résident in any part of 
the United States, contrary to the treaty stipulations with such gov- 
ernment. 
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The powers of the national government, though limited in number 
and subject, are suprême in their sphère. A treaty with a foreign 
power is the suprême law of the land; and congress may provide a 
punishment for its infraction or the deprivation of or injnry to a right 
secured by it, as in the case of an ordinary law. Without this power, 
the national government would be unable to keep faith with other 
nations. In ail our external relations the individual states are un- 
known. The government of the Union or United States stands for 
ail, and in this respect may enforce obédience to its authority by the 
prosecution and punishment of individuals who act contrary thereto. 

The next question is, bas congress passed any law for the punish- 
ment of persons who, contrary to the treaty stipulations, molest the 
Bubjects of foreign powers résident in this country? So far as my 
judgment goes, the matter is not free from doubt. I am quite clear 
that congress bas not passed any act having this object solely and 
directly in view. Tbe reason for the omission may be that heretofore 
it was not thought necessary, as each state could and would, in the 
ordinary course of justice, furnish protection to ail persons living 
within its borders. But this illusion has been dispelled, and expéri- 
ence bas demonstrated that unless the gênerai government furnishes 
the Chinese on this coast with protection, their treaty rights may be 
violated with impunity. Section 6519 of the Eevised Statutes is broad 
enough in its terms to cover the case. This is section 2 of the act of 
April 20, 1871, (17 St. 13,) passed to enforce the fourteenth amend- 
ment, and provides for the punishment of persons who "conspire or 
go in disguise upon the highway, or on the premises of another, for 
the purpose of depriving" any one of "the equal protection of the 
laws," etc. 

But in 17. S. V. Harris, 106 U. S. 629, S. C. 1 Sup. Ct. Eep, 601, tbe 
suprême court beld that this section, as regarded the inhabitants 
of a state simply, was unconstitutional; that the prohibition of the 
amendment, as to "the equal protection of the law," was directed 
against the state, and not individuals, and therefore congress could 
not, by way of enforcing such amendment, provide for the punish- 
ment of individuals who commit such acts. Notwithstanding this 
décision, it has been suggested that, although this section is uncon- 
stitiltional as an act to enforce the fourteenth amendment, it is valid 
as an act to enforce treaty stipulations guarantying a foreigner, liv- 
ing in any state, the protection of the laws therein. The suggestion 
is a plausible one, to say the least of it, but I do not feel confidence 
enough in it to adopt it. 

Section 5336 of tbe Revised Statutes, which is also carved out of 
section 2 of the act of April 20, 1871, (17 St. 13,) to enforce the 
fourteenth amendment "and for other purposes," provides that — 

"If two or more persons, in any state or territoiy, conspire to overthrow, 
put down, or destroy by force the government of the United States, or to levy 
war against them, or to oppose by force the authority thereof ; or by force to 
v. 26F.no. 10— 48 
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preeent, hînder, or délay the exécution of any law of the United States; or 
by force to seize, take, or possess any property of the United States, contrary 
to the authority thereof , — eaeh of thetn shall be punished by a fine of not lésa 
than $500 and not more than $5,000, or by imprisonment with or without 
hard labor for a period of not less than six montbs nor more than six years, 
or by both such fine and imprisonment." 

This section has nothing to do with the fourteenth amendment, and 
there is no doubt of its constitutionality. It was copied into the act 
of 1871, aforesaid, from the act of July 31, 1861, (12 St. 284.) "to 
define and punish certain conspiracies" against the United States of 
a séditions or treasonable character. Ând the only question now is, 
does it include the acts or conduct under considération? 

Speaking only for this occasion, and reserving my final judgment 
until I may hear the matter fuUy argued, I think it does. The at- 
tempt to drive the Chinese out of the country, or to maltreat or intim- 
idate thm with a view of constraining them to départ, is prima facie 
an attempt to prevent and hinder the exécution, opération, or fnlfill- 
ment of a law of the United States, namely, the treatiea with China 
of 1868 and 1880; and a conspiracy or agreement of two or more 
persons to engage in such conduct may, for that reason, be well char- 
acterized as a séditions and treasonable conspiracy against the au- 
thority and laws of the United States. 

A mère assault, or even robbery, committed on a Chinaman, with- 
out any ulterior purpose other than a désire to vex and annoy or to 
steal, may not be a violation of this section. Prima facie such con- 
duct is not intended to prevent the exécution or opération of the law 
of the United States giving the Chinese the right to réside hère in- 
definitely. But when, as I hâve said, the purpose of the conduct is 
to expel the Chinese from the country, either by direct déportation 
or such intimidation or violence as is likely to constrain them to go, 
I instruct you that the case cornes within that clause in the section 
which makes it a crime "by force to prevent, hinder, or delay the 
exécution of any law of the United States." 

Some cases will be submitted to you by the district attorney of per- 
sons charged with mobbing and driviug out Chinese in this vicinity 
who bave been held to answer therefor before you. Take thèse cases 
and examine them carefully, and, if you find that any of the parties 
hâve maltreated, menaced, or intimidated the Chinese for the pur- 
pose or with the intent to compel or constrain them to leave the 
country or to remove from any place therein, it will be your duty to 
présent them to the court for trial. 

Trusting that you will do your duty in the promises, and that you 
will, aecording to the obligation of your oaths and your duty as citi- 
zens, présent things truly as they come to your knowledge, without 
fear, favor, or affection, I commit the matter to your hands. 
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DbDBBIOK V. WhITMAN AgBIOUIiTTJEAL Co.* 
{Circuit Court, E. D. Missouri. March 15, 1886.) 

1. Patents pob Intentions — BALirra-PEEseBs— Lettbrs Patent No. 170,998, 

The flrst claim of letters patent No. 170,998 is void for want o£ invention. 

2. Samb — ^Letters Patent No. 234,281. 

The flrst claim of latters patent No. 224,281 is, in view of the préviens state 
of the art, void, unless restricted to the peculiar devices named in the com- 
bination therein described. 
8. Samb — Invention. 

The mère change of position of an old mechanical device from one jjart of 
a machine to another to eflect the same resuit involves no patentable inven- 
tion. 

In Equity. 

Suit for the infrîngement of the first claim of letters patent No. 
170,998 and the first claim of letters patent No. 224,3«1, both for 
improvements in baling-presses. 

Said claims are respectively as fo]lovrs: 

"(1) In a press having the bale-chamber smaller than the press-box, bevel- 
ing the mouth of the bale-chamber, substantially as described." 

"(1) The combination of a press-box, a bale-chamber, and a reciprocating 
traverser, and means for increasing or diminishing at will the area of the 
passage betvtfeen the press-box and the bale-chamber, whereby to render the 
sections or charges of material larger or smaller and produce baies of greater 
or less density, substantially as described." 

L. Hill and Fisher é Kowell, for complainant. 
William H. King and Dyer, Lee é Ellis, for défendant. 

Tebat, J. This suit is brought for the alleged infringements of 
the first claim of letters patent No. 170,998, issued to complainant 
Deeember 14, 1875, and the first claim of letters patent No. 224,281, 
issued to complainant February 10, 1880. The non-compliance with 
equity pleading and the rules of court bas imposed a large amount of 
useless labor upon the court in order to ascertain the actual points in 
controversy. Counsel for parties should be able to présent exactly 
the points of différence upon which judgment of the court is required. 
After wading through for many days a useless mass of irrelevant mat- 
ter the court bas ascertained the actual points in controversy, involv- 
ing a waste of time on its part which would bave been avoided if the 
rules of practice had been properly observed. Substantially, the 
rights of the parties are to be determined by the foUowing considér- 
ations. 

1. Was there in the first claim of patent No. 170,998 any invention 
patentable? The forcing of elastic material from a larger into a 
smaller box by whatever motive force exercised could necessarily be 
facilitated by the most common mechanical contrivauce, viz., bevel- 

' Reported by Benj. F. Bez, Esq., of the St. Louis bar. 
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îng the passage tlierefor. There was nothing novel or calling for in- 
ventive faculty in beveling the passage. So, irrespective of any ques- 
tion as to anticipatory patents, the court holds' that as to said first 
claim of patent No. 170,998 said claim is void for want of patenta- 
ble invention. Were it otherwise, such contrivance was long before 
anticipated. 

2. As to the first claim of patent No. 224,281, that claim is for a 
combination therein described; the description whereof is vague and 
indefinite. The purpose sought to be effected was the contraction in 
an adjustible way of the passage from the press-box to the bale-cham- 
ber withont specifying the mechanical devices whereby such a resuit 
could be effected, unless the combination is limited to the exact modes 
of effecting such a resuit. If such limitation is not to be considered 
an essential part of the combination then the claim is too broad, for 
prier thereto modes of such flexible adjustment were well known at 
the discharge of the rear end of the bale-chamber and by other modes 
of contracting the sides of the bale-chamber. Hence, the mère change 
of position of known mechanical devices from one part of the baie 
chamber to another to efïect the same resuit involves no patentable 
invention. Were it otherwise the court would hold that said devices 
had been anticipated by other patents produeed in évidence. 

The conclusion therefore is that the first claim of patent No. 170,- 
998, is void. As to the first claim of patent No. 224,281, unless the 
same is restricted to the peculiar devices named in said combination 
the same is void. But the défendant does not use the spécifie mode 
of effecting the resuit named in said patent, and consequently does 
not infringe. 

Bill dismissed with costs. 



Babcook, Deoeased, by another, Spécial Adm'r, v, Northern Pao. 

R. Co.i 

(Circuit Court, D. Minnesota. March. 1886.) 

1. CONTKACT FOK UsE OF INVENTION CONSTBUED. 

An agreement to pay $30 for each of the flrat 400 locomotive engines to 
which an invention should be applied, is not an agreement to apply the in- 
vention to 400 locomotives, and to pay $30 for each one. 

2. Same. 

The terms of payment, under this contract, were $6,000 within 30 days after 
the contract was executed, and the remainder within the period of one year. 
Seld, that this was an agreement to pay $6,000 abaolutely_ within 30 days, and 
in case the invention was applied to a number of locomotives sufflcient to pro- 
duce, at $80 for each, a greater sum than $6,000, then this excess was the re- 
mainder contemplated, and was payable within the year. 

•Eeported by Charles C. Linthicum, Esq., of the Chicago bar 
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In Bquity. 

Rockwood é Collom, for plaintiff. 

W. P. Clough, for défendant. 

Nelson, J. The eontract upon whîch plaîntiff's snît îs founded 
requires the payment of $30 for each of the firet 400 locomotive en- 
gines to which the invention owned by plaintiff shall be applied by 
défendant. The terms of payment are $6,000 within 30 days after 
the eontract is executed, and the remainder within the period of one 
year thereafter. 

The défendant did not agrée to apply the invention to 400 loco- 
motives, and pay $30 for each one; but ît agreed to pay $6,000 
absolutely within 30 days, and in case the number of locomotives to 
which it shall be applied within one year after exécution of the eon- 
tract at $30 for each would produce a sum more than $6,000, the 
remainder, that is, the excess over $6,000, it agreed to pay within 
one year. After payment shall bave been made upon 400 locomo- 
tives, no further sum should be paid by the défendant for the use of 
the invention. The défendant was not compelled to use the inven- 
tion upon ail of the 400 locomotives, or upon any; but it is bound to 
pay $6,000 within 30 days after the eontract was executed, which it 
bas done, and it is admitted that the invention is not used upon more 
than '200 locomotives. 

Judgment will be entered in favor of the défendant. 



LiBBET V. Mt. Washington G-lass Co. and others.* 

{On-euit Court, B. Massachusetts. February .17, 1886.) 

1 

1. Patents pob iNvaNTioNS— Pautt-Colobkd Glasswabe. 

On motion for preliminary injunction, letters patent No. 288,003, granted te 
Joseph Locke, July 34, 1883, for an improved article of glassware, and the pro- 
cess for making the same, sustained. 

2. Sa^E — NOVBLTY. 

This patent was for an article of glassware of ruby and amber colors, made 
from a gold-ruby compound, which was a well-known glass mixture contain- 
ing gold. Patentée discovered that, by reheating only a portion of the article, 
the ruby color was developed in the rebeated portions, while the other por- 
tions remained amber colored, producing an article known as "amberina. " 
This process of obtaining party-colored glassware had been before practiced, 
but not with gold-ruby compound, — the amber color had not been obtained, 
— except by accident, and then with no thought of utilizing the product, — 
and, although this fact undoubtedly led patentée to make the discovery, the 
patent was sustained. 
-8. Samb— Description of Invention. 

The spécification of this patent sufflciently describes the invention to en- 
able persons skilled in the art to which it relates to produce the patented ar- 
ticle. 

-'Keported by Charles C. Linthicum, Esq., of the Chicago bar. 
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L Sambi — DiscLAiMEB Pendittg Stjit. 

A disclaimer can be made af ter the suit Ib commenced; and the défendants 
in this case having knowledge of the scope of the patent, and sufflcient time 
to prépare their défense to a motion for an injunctlon, held, that their rights 
had not been prejudiced in any degree by the disclaimer. 

In Equity. 

Livermore é Fish, for complainant. 

J. E. Maynadier, for défendants. 

CoLT, J, This motion for a preliminary injunction is based upon 
the alleged infringement of letters patent No. 282,002, granted to 
Joseph Locke, July 24, 1883, for an improved article of glassware, 
and the process for making the same. The article of glassware de- 
scribed by Locke is of ruby and amber colors. It it made from what 
bas long been known as the "gold-ruby compound, " which is a glass 
mixture containing gold. By the old process for working gold-ruby, 
the compound was taken from the pot, and worked into the desired 
shape, it being Ihen of an amber color. It was then reheated uni- 
formly throughont, when it developed into a ruby color. Locke dis- 
covered that by reheating only a portion of the article, he could make 
it of two colors; the ruby color being developed in the parts so re- 
heated, while the other portions of the article retain an amber color. 
The resuit is a new article of glassware, partly of amber, and partly 
of developed ruby, the two colors shading into each other and pro- 
ducing a beautiful and artistic effect. The article is known in the 
trade as "amberina," and it hashad great success in the market from 
the beginning. 

Upon the évidence before us, the only other articles of glassware, 
prior to the di&covery of Locke, composed of homogeneous stock and 
of variegated color, due to the subjection of parts of the article to re- 
heating, were two in number. One compound bas an opal shade, due 
to the mixture of bone with the glass,' and is called opalite, The other 
article is pink and white, but what the coloring agent is does not ap- 
pear. To a limited extent, therefore, the process of obtaining party- 
colored glassware by reheating portions of the article had been prac- 
ticed before Locke. But no one before Locke discovered that the 
gold-ruby compound could be so treated, and that it would produce 
an article so attractive in appearance. In the old process of making 
ruby-colored glass, it was sometimes found that a portion of the ar- 
ticle, which had escaped in some degree the reheating process, re- 
tained the amber color. Undoubtedly this fact led Locke to his dis- 
covery; but, prior to Locke, any amber color in the ruby glass was 
considered accidentai, and the article imperfect, and only fit to be 
broken up and remelted. 

The défendants contend that the spécification of the patent does not 
sufQciently describe the mixture which is used, but we take a différent 
view. Gold-ruby was a well-known glass compound at the date of 
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the patent, and persons skilled in the art would understand wtat was 
meant, and could prôduce the patented article from tho description 
given. The spécification describes how to make party-colored glass 
from the gold-ruby eompound, or "amber glass mixture." It then 
goes on to state that the patentée does not confine himself to an am- 
ber glass mixture containing gold, but includes other metals and sub- 
stances employed to give color to glass compounds when subjected 
to beat, as described. The claims of the patent are as broad as the 
spécification, and are not limited to any particular eompound. Since 
bringing suit, the plaintiff bas filed a disclaimer under the statuts, 
in which he limita his claim to the gold-ruby eompound. This the 
plaintiff h ad a right to do. Under the authorities cited by the plain- 
tiff, this was a patent where a part could be properly disclaimed. It 
did not require the importation of anything new into the spécifica- 
tion, but simply the élimination of a part of what was originally 
claimed. A disclaimer can be made after suit is commenced. 

The argument of défendants that they hâve to meet a différent 
case since the disclaimer, and that, therefore, a supplemental bill 
should be first filed, and then another motion for a preliminary in- 
junction, does not seem to hâve much force in this case. The dé- 
fendants hâve long been apprised of the real nature of this contro- 
versy, and that Locke's claim was confined to variegated glassware 
made from gold-ruby. This was the main issue in the interférence 
proceedings in the patent-ofBce between Locke and the défendant 
Shirley, where the examiners in chief, in a well-considered opinion, 
decided in favor of Locke as the prier inventer. The disclaimer bas 
been filed since August 29th, and the défendants, so far as appears, 
hâve had sufficient time since then to prépare their défense to this 
motion. We do not see how their rights bave been prejudiced in 
any degree by the disclaimer. 

Motion for preliminary injnnction granted. 



Bdokingham ». PoKTBB and others. 
(Oircuit Court, D. Oalifomia. September 1, 1884) 

1. Patbiîts pob Intentions— iNmmGEMBNT— Boots— Patent No. 204,068. 

A patent for a boot, consisting of an inside counter-protector at the back of 
the boot, with the sides extending over the cross-seams at the sldes of the 
boot, fastened by a row of stitching beyond the eye-séams, by which they are 
covered and protected, is not infringed by a boot having an outside counter- 
protecior extending into and fastened by soams lapped at the aide of the boot 
and extending no further and not fastened by stitching outside of the lapped 
seams. 

3. Samk— NovELTY— Boots- Patent No. 214,684. 

Patent No. 214,684, in 80 far as it claims an outside counter-protector With 
latéral ends extending to the side seams ef the boots inserted in the side 
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Beams formed by doublingdown theback and front leathers of the boot, with 
OT without welts, and stitching ail togeUier to f orm the seama, is void for want 
of novelty. 

In Equity. 

M. A, Wheaton, forplaîntîff. 

John L. Boone, for défendants. 

Sawybe, J. This is a suit upon two patents for împrovements in 
the manufacture of boots. The first patent is number 204,068, dated 
May 21, 1878. It provides for a counter and counter-protector at 
the heel of the boot on the inside at the back of the boot. "To the 
inside of the back, B, is secured one end of a protector, E, which 
extends from a point about half way up the boot-leg, where it is 
Btitehed to theback, down to the bottomof the stifîening, or counter, 
D, and is turned under the heel with the counter. The sides, F, of 
the protector, E, extend to points in front of the eye-seams, G, as 
shown in figures 2 and 3 in drawing, and are there secured by single 
rows of stitching. G." The claim of the patent is: "A counter- 
protector, as hereinbefore described, extending from a point in front 
of one eye-seam over the seams to a point in front of the opposite 
eye-seam, suhstantvdly as described." The boot claimed to be an 
infringement of this claim bas a counter-protector on the outside, and 
not on the inside of the boot. It is extended to the edge of a lapped 
seam, but does not extend around beyond the seam. The party 
alleging an infringement insists that being on the outside does not 
makè any différence ; that it is a mère change of the location. That 
would be 80, if the spécification and claim did not make the location 
a part or élément of the invention and an élément in the claim which 
is specifically done hère. It is stated to be on the inside, and passes 
from one eye-seam around beyond the other eye-seam, and then 
stitched outside the eye-seam beyond, so as to cover, protect, and 
strengthen the eye-seam, and make a smooth seam there; one that 
will not chafe the leg. It is particularly described as being on the 
inside. Besides, there were several other boots with outside counter- 
protectors extended and fastened by a line of stitching beyond the 
seams introduced in évidence. They were introduced both for the 
purpose of showing an anticipation and also the state of the art. 
Supposing that they were inadmissible, as showing anticipation, as 
elaimed by complainant, for want of notice, they were still admissi- 
ble, as showing the state of the art. 

The uncontradicted testimony shows that this mode of construc- 
tion with outside protectors had been in use for years ; the outside 
protector passing over beyond the eye-seam, and being stitched on 
the opposite side of the seam. This being so, the claim of complain- 
ant's patent must be construed, not only with référence to the spécifie 
language of the spécification and claim, but also with référence to 
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the state of the art. If I should construe this spécification and 
claim as including an outside counter-protector, the improvement 
claimed would, unquestionably, be anticipated by those boots. But 
we must suppose that the patentée did net intend to include in bis 
claim an élément which would destroy the novelty, and confine his 
claim to an inside protector, as he states it to be in his spécifications. 
The express language of the spécification is "inside." I, therefore, 
think, in view of the language, and state of the art, that the coun- 
ter-protector on the outside is not to be deemed an équivalent for the 
one on the inside. 

Besides in the boot that is claimed to be an infi'ingement, in addi- 
tion to its not having the counter-protector on the inside, the coun- 
ter-protector does not extend beyond the eye-seam, G, and it is not 
fastened by a Une of stitehing beyond the eye-seam. It only extends 
into the seam, and is there stitched as a part of the lapped seam. 
This extension and fastening by a line of stitehing beyond the eye- 
seam is one of the éléments of this claim. It is not such a boot in 
this particular as is hère described in the spécifications and claim; 
and in that respect, also, it fails to hâve one of the éléments that 
make up the claim in this patent. It is clearly not an infringement 
of the patent, and the complainant cannot recover on that ground. 

The same boot is claimed to infringe another patent in suit which 
the complainant owns. No. 214,68e. This patent was issued to one 
of the same parties to whom the preceding patent was granted; and 
this patent claims an outside counter-protector. Evidently the 
patentée did not understand that an outside counter-protector was 
covered by his prier patent for an inside counter-protector. He 
describes his invention in this way: "E is the counter-protector 
extending vertically on the outside of the counter to a point consid- 
erably above the same, where it is secured by a row of stitches, A. 
The latéral ends of the counter-protector pass to the interior of the 
boot, through the eye or side seams. " Instead of passing over the 
eye or side seams and being stitched on the other side, it passes 
through the eye-seam to the interior of the boot, and then passes 
beyond and is stitched to the inside. The ends "pass to the in- 
terior of the boot through the eye or side seams, and are fastened 
either by the stitches which form a part of the- side seams alone 
or by the said stitches and one or more additional rows of stitches." 
The patentée has so framed his spécifications and claim, as to cover 
both cases; either the end of the protector combined with the side 
seam and stitched in with it and ending with the seam alone, or 
as stitched in with it, and then passing on beyond and fastened 
by other lines of stitehing beyond the side seam, similar to that 
in the preceding patent. He has given us a great many draw- 
ings in his spécifications — eleven différent drawings — intending to 
cover, doubtless, every possible form of fastening the counter-protector 
in the seam, and beyond the seam. The only one of them which the 
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boot in évidence can possibly be regarded as infringing is No. 11. 
The protector in this boot dosa net pass through and beyond the 
seam as in No. 8, but is stitched in with the eye-seam or side seams, 
and ends with the seam of whieh it forms a part ; •whereas, in No. 8, 
the protector, after being stitched in the seam, passes beyond and is 
stitched again inside beyond the seam, as in the preceding patent. 
There is nothing of that kind in the boot claimed to be an infringe- 
ment. In fact, the boot bas not got an eye-seam at ail in that part 
covered by the counter. It is a lapped seam, but if it were an eye- 
seam it would doubtiess be covered by drawing No. 11 in this patent, 
and that is the only one that could cover it. It is not an eye-seam, 
but a lapped seam. Considering the point, then, in the most favorable 
light for complainant, the lapped seam would be the équivalent of 
the eye-seam; and so construing it and holding it to be the équiva- 
lent of the eye-seam, as the counter-protector passes around and 
into the seam and is stitched with it and ends with the eye-seam, 
I say, considering that lapped seam as the équivalent of the eye- 
seam, it would probably be covered by this branch of the claim found 
in drawing No. 11. But, unfortunately for the complainants, the 
complainant, Buckingham, himself testiiies that he saw long before 
any of thèse patents were issued boots that were made in the same 
way. He was asked directly by counsel for the défendant, on cross- 
examination, if he had not seen that kind of boot, and he said he 
had; he had seen them where the back and front leathers of the boot 
were folded down and a welt put in between them and stitched 
through. He said he had seen them. He was then asked if he had 
not seen boots having this outside counter-protector, with the front 
and back leathers doubled down, a similar welt put in, and also the 
ends of the counter-protector inserted with the welt, and ail stitched 
through with the back and front leathers; the welt and the ends of 
the counter-protector stitched together in the side seam ; and ho said 
he had seen them repeatedly, long before thèse patents. That is 
exaotly what this part of the claim represented by drawing No. 11 is, 
and so it is in the infringing boot. The protector is stitched into the 
lapped seam between the front and back leathers, and does not extend 
beyond the seam. It ends right there with the seam. The back and 
front of the boot are lapped over and a welt put in or omitted, as the 
case may be; and the ends of the counter-protector inserted with or 
without the welt between the front and back leathers, and stitched right 
through the two sides of the boot, the welt and the counter-protector; 
and the protector ends with the seam as in diagram No. 11. It 
is, therefore, precisely the same thing as this in drawing No. 11, con- 
cedingthe lapped seam to be an équivalent for the eye-seam. If not 
an équivalent, then certainly there is no infringement. As to that 
part of the claim, therefore, the patent is void for want of novelty, 
and the uncontradicted testimony of the plaintiff himself proves the 
fact. So that, conceding this boot to be an infringement of this part 
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of the claim, the patent as to that part is void for want of novelty. 
There must, therefore, be a decree dismissing the bill as to both pat- 
ents, and it is so ordered. 



Dbdeeick V. Whitman Ageicultueal Co.* 
{Oireuit Court, E. D. Mssouri. March 15, 1886.) 

1. Patents pob intentions — Proop of Assignmknt dp Patent — Certipied Coft. 

A certified copy of a recorded but unacknowledged instrument purporting 
to be the assignment of a patent is admissible in évidence to prove the exécu- 
tion of sucb assignment, and is su£Scient proof thereof in the absence of coun- 
tervailing testimony. 

2. Samb— Balinq-Pbess — Combination. 

The flrst claim of letters çatent No. 136,894 la for the combination therein 
named involving as essential thereto the peculiar construction of the press- 
box, and is not infringed by a combination into which such press-boz does 
not enter. 
8. Same. 

First claim of letters patent No. 199,053 is valid. 
4. Samb— Combination Patent— Equivalents. 

A substitution of an équivalent for an ingrédient of a combination covered 
by a patent cannot avert a charge of infringement. 

In Equity. Suit for infringement of the first claim of letters pat- 
ent No. 126,394 for an improvement in baling-presses, and the first 
claim of letters patent No. 199,052 for an improvement in portable 
hay and cotton presses. 

The complainant sues as assignée. The only évidence offered of 
the exécution of an assignmeiit to bim is a certified copy of an unac- 
knowledged instrument on record in the patent office, which purports 
to be a duly executed assignment. The admission of the copy was 
objected to by the défendant. The first claim of letters patent No. 
126,394 is as follows : 

"(1) ïhe combination of the lever or sweep, H, with the lever, G,follower, 
F, and box. A, of a baling-press, when constructed to operate, substantially 
as herein described." 

The first claim of letters patent No. 199,062 is as follows; 

"(1) In a portable press the combination of a horizontal guide-frame with 
a reciprocating follower pitman, and pivoted double cam at the end of tongue 
or sweep-lever of press, substantially as and for the purpose set forth." 

L. mil and Fisher é Rowell, for complainant. 
William H. King and Dyer, Lee é Ellis, for défendant. 

Treat, J. This suit is brought upon the first claims respectîvely 
of letters patent No. 126,394 and letters patent No. 199,052, for al- 
leged infringements thereof by the défendant. Objection bas been 

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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interposed by the défendant as to the proofs of assîgnments of said 
patents to the complainant. The court holds that the proofs of said 
assignments respectively are complète in the absence of countervail- 
ing testimony. 

As to the first claim of patent No. 126,394, the court décides that 
the same is for the combination therein named, involving as essen- 
tial thereto the peculiar construction of the press-box. There is noth- 
ing in said combination justifying the contention of counsel that it 
covers every use of a toggle- joint which passes the center line. It 
must be observed that the claim is for a combination bf certain élé- 
ments of which the press-box of a peculiar construction was a prom- 
inent feature. An examination of the patent does not show with any 
distinctness that any new or old device for such a toggle-joint passing 
the center line entered into the combination as a distinctive élément 
or any part thereof. 

So far as the first claim of patent No. 199,0.52 is involved the es- 
sential inquiry pertains to the use of the double cam in the combina- 
tion stated, whereby the resuit sought could be more usefully and 
effeetively produced. That combination was of several éléments, 
possibly ail of them were old, but by their juxtaposition and arrange- 
ment effecting a new and useful resuit. The double cam was an im- 
portant feature in said combination, and defendant's substitute there- 
for of an équivalent mechanical device does not exempt it from the 
penalties of infringement. When a combination is patented, whereby 
an important resuit is produced, the mère introduction of an équiv- 
alent mechanical device by way of substitution for one of the élé- 
ments of the combination cannot avoid the effect of said patent, or 
enable the person who resorts to said mechanical équivalent toescape 
the penalties of infringement. 

Hence, as to said first claim of patent No. 126,394 there is no in- 
fringement by the défendant. As to the first claim of patent No. 
199,052 it is held to be valid, and that the défendant infringes the 
same. 

Under thèse rulings this cause is referred to the master to ascer- 
tain the damages sustained by the complainant, for the infringement 
of said first claim of patent No. 199,052. 
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Stbam-Gauge & Lanteen Co. and others v. MoEobbrts and others.* 
{Oireuit Court, N. B. lUinois, January 25, 1886.) 

1. Patents fok Inventions — Pleadings. 

Exceptions for impertinence and immateriality were flled to that part of a 
bill which described prior patents to the same inventer, and involving the 
the same principle as one of the patents in suit. Held, that it was entirely 
proper, and under the circumstances of the case almost necessary, to show 
the relation which the patent in suit bore to the prior patents. 

3. Same. 

The history of the invention is a part of the controversy in a patent case. 
The State of the art, and the steps which hâve been taken, either by the in- 
venter of the patent in question or by other inventors, are a necessary part of • 
the testimony, and proper matters of averment in the bill. 
8. Same — Récital dp Pkiob Litigation. 

It is proper to recite in a bill for infringement of a patent prier litigation 
over the same patent. 

4. Same— CoMiTY— RuLE dp, in Sbvbnth Circuit. 

In the Seventh circuit, by a rule of comity, the courts, in patent cases, en- 
deavor to observe and follow the décisions which hâve been made in référ- 
ence to the same patents, and even upon kindred questions, in other circuits. 

In Equity. 

John O. Chandler and Paul Bakewell, for défendants. 

Coburn é Thacher, for complainants. 

Blodgett, J. Nine exceptions are filed to the bill by the St. Louis 
Eailway Supplies Manufacturing Company, one of the défendants in 
this case. The first, second, third, fourth, and tenth are applicable to 
80 much of the bill as sets out the successive steps of John H. Irwin, the 
inventer of what is known as the "[Çubular Lantern," or a lantern for 
burning kérosène by supplying an irréversible current of air to the 
burner. By those five exceptions the défendants insist that ail mat- 
ter pertaining to the history of the Irwin inventions is immaterial 
and impertinent for the purposes of this case. The suit involves one 
of the patents of Irwin, and the pleader,.in stating the case in the 
bill, describes quite a number of patents which were issued from time 
to time to Irwin for lamps and lanterna involving the principle of the 
patent in question. It seems to me that the history of the invention 
is not only entirely proper under the circumstances of this case, but 
that it is almost a necessary part of the complainants' bill, to show 
the relation which the patent in question bears to other patents 
which Irwin had obtained upon kindred devices. I do not, there- 
fore, think that those objections are well taken. The history of an 
invention is always a part of the controversy in the case. The state 
of the art, the steps which hâve been taken, either by the inventor 
of the patent in question or by other inventors, is always a necessary 
part of the testimony in the case, and it seems to me a proper mat- 
ter of averment in this bill. 

' Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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The remaînder of the exceptions refer to the allégations in the bill 
as to the litigation which bas been had over this patent, Bome suits 
having been commenced in regard to other patents involving the 
principle of the irréversible current, and other cases having been 
upon the patent directly in question. It seems to me very proper 
ior the complainant to set out this feature of his case, because in this 
circuit we are, by a rule of comity, endeavoring to observe and foUow 
the décisions which hâve been made in référence to the same patent, 
or even upon kindred questions, in other circuits. 

None of the objections are -well taken, and ail of them are over- 
ruled. 



The Gaeden City.* 

In re Pétition of East Eivbe Feert Co. 

(Distriei Court, S. D. New York. February 17, 1886.) 

1. Shipping — Limitation of Liabilitt — Valto undeb Powbb ci" Congress 

OVBR ADMIBAIiTY AND MaHITIME CaTJSBS— ConSTITUTIONAL LaW. 

The act of March 3, 1851, (sections 4283-4389,) in limitation of liability, go 
far as applicable to marine torts or to otlier subjects of maritime jurisdiction, 
is within the constitutional power of congress, independent of its relation to 
foreign or Interstate commerce. Such power is co-extensive with the grant 
of the judicial power "to ail cases of admiralty and maritime jurisdiction," 
and of ail necessary législative power in regulating the remédies under that 
jurisdiction; following The Seawanhaka, 5 Fed. Rep. 599. 

2. Samb — Section 4383, Bbt. St. — "Mebchandibe" — Hobses and Tbtjcks. 

Horses and trucks, which are taken aboard a ferry -beat by their drivers, who 
are passengers, and remain in their charge upon the trip, are not "merchan- 
dise, " within the meaning of section 4383, Rev. St. 
8. Samb— Section 4383— Jubisdiction— Pbactice — AMOtruT OF Claims. 

In proceedings to limit ship-owners' liability, under section 4883, it is not 
necessary to aver in the pétition, or to prove, that the claims against the ves- 
sel are in excess of ber value, as a condition of the jurisdiction of tiiis court 
to entertain the proceeding. 

4 Samb— Section 4389— Exception— ''Rivbbs''—"Inland Navigation"— East 
Rivée— CoAST Watbbs. 

Section 4389, Rev. St., provides that the act limiting ship-owners' liability 
shall not apply to vessels "used in rivers or inlaud navigation." Held, that 
the "East River," so called, is not a "river," but a mère gut or strait, and be- 
longs to the "coast waters" of the country, as distinguished from "inland navi- 
gation;" and that navigation on the East river is therefore not included in 
the above exception. 

6. Fbret-Boats — Pebcadtions against Fibb — Powers of Stbam-Boat In- 
bpectobs. 

Under sections 4436 and 4470, Rev. St., the steam-boat inspectors may re- 
quire ferry-boats to be provided with the same précautions against fire, so far 
as applicable, that are expressly provided in référence to any other steam 
vessels carrjing passengers; and when the boat passes inspection on the 
basis of having a steam-pumj) provided io accordance with section 4471, the 
boat is bound to maintain it in the condition required by that section. Va- 
rious sections of the Revised Statutes in regard to steam vessels considered in 
their application to ferry-boats. 

«Eeported by Edward G. Benedict, Esq., of the New York bar. 
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6. SàIO! — STATBMEItT GF CasB — SECTION 4471, RbV. St .— InSTTFFICIBNT HOSE. 

Fire broke out in the "center-house" of the ferry-boat Qarden City wliile 
on one of her regular trips between Roosevelt Btreet and Hun ter' s çoint, in 
the East river. Tlie liose belonging to the beat' s flre-pump was coiled and 
kinked, and without a nozzle attacbed, and before the fire was extinguished 
several herses and trucks on the ferry-boat were destroyed. The évidence in- 
dicated that the fire might hâve been checked at once if the hose had been 
stretched out with the nozzle on. .Section 4471 provides that "every steamer 
permitted by her certiflcate to carry as many as 50 passengers, or upwards, 
shall be provided with a steam flre-pump, * * • having at least two pipes, 
• * * to which pipes there shall be attached good and suitable hose, prop- 
erly provided with nozzles, and kept in good order and ready for immédiate 
service. " Held, that the above provisions had been adopted, and made legally 
applicable to the Garden City by act of thé parties, and under the powers con- 
ferred upon inspectors by sections 4436, 4470, Rev. St., and that it was not a 
compliance, either with the statute.'or with the demands of reasonable pru- 
dence and care for the safety of the lives of passengers in the daily exigencies 
of ferry-boats on the East river, not to keep the hose stretched out and free 
from coils and kinks, with the nozzle on, near the overheated parts of the 
boat like the center-house, where flre is most likely to occur, so as to be liter- 
ally "ready for immédiate service, " and that the Garden City was chargeable 
with négligence in this respect, for which the ferry-boat was liable. 

On the thirteenth of December, 1883, while the ferry-boat Garden 
City was on one of her regular trips from Roosevelt street, New York, 
to Hunter's point, a trip three and one-half miles in length, a fire 
was discovered in the "center-house," near the smoke stack, when 
about opposite Market street. The boat was stopped as soon as pos- 
sible, her engines were reversed, and in a few minutes she regained 
the end of her slip at Eoosevelt street. The wind was strong from 
S. S. W., and the fire spread with such rapidity that several horses 
and trucks, with their harness and equipments, were destroyed. 
There were but few passengers on the boat, and none were seriously 
injured. Shortly afterwards two of the owners of the horses and 
trucks commenced suit in the suprême court of the state to recover 
their damages, one for $3,400, and one for $525, on the ground of 
négligence on the part of the Garden City. The Garden City was 
run principally as a ferry-boat. But at Hunter's point she made 
connections with the Long Island railroad system, and in the trans- 
port of passengers, baggage, and express matter, in connection with 
those roads to and through New York, she was, to some extent, a 
link in a continuons line of interstate commerce. A pétition to limit 
liability was afterwards filed in this court, pursuant to the act of 
March 3, 1851, (sections 4282-4289, Rev. St.,) in which the Garden 
City was valued at $30,000, and a bond for that sum was executed 
by the petitioners. Notice for the presentment of claims was duly 
published. Although some other damages were inflicted, only the 
two claims above mentioned were presented and proved; and the 
case has been brought to trial upon the averments of the pétition de- 
nying any négligence or liability on the part of the petitioners, and 
also upon the exceptions and answer on the part of the claimants 
above named. The claimants deny the petitioner's allégations" of 
want of négligence; and, in addition, tbey contend that the court has 
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no iurisdîctîon of the proeeeding, because the pétition does not allège 
that the losses were in excess of the value of the boat, and also be- 
cause, under the last section of the act of Maroh 3, 1851, (sections 
4282-4289, Eev. St.,) the ferry-boat in question being used solely 
upon the East river and, as alleged, in "inland navigation," she is 
excluded from the opération of the act. 

Shipman, Barlow, Larocqite é Choate, for petitioner. 

Charles N, Judson, opposed. 

Bbown, J. Without attempting to discuss minutely the several in- 
teresting and important questions presented by this case, I shall in- 
dicate, as briefly as possible, the reasons for the conclusions to which, 
after much considération, I bave come. 

1. Although the Garden City, through her connections with the 
Long Island Eailroad Company, had some relations in her navigation 
to interstate commerce, thèse relations were slight and comparatively 
unimportant. In the récent Case of Vessel Owners' Towing Co., 26 
Fed. Eep. 169, 170, it was assumed that the power of congress over 
the subject of limitation of liability "is to be found only in the pro- 
visions of section 8, art. 1, of the constitution, which authorizes it to 
régula te commerce with foreign nations and among the several states ; 
and if the vessel is not one employed in the business ot interstate or 
foreign commerce, then she is not within the terms of the act of con- 
gress, and her owners cannot claim the benefit of this provision." 

The language above quoted was doubtless used by the learned judge 
in référence to the spécial facts of that case, which did not constitute 
a marine tort. Thus limited-, it is no doubt correct ; but as a gên- 
erai proposition, applicable to ail the cases covered by the act of 
March 3, 1851, the above quoted concession to those objecting to the 
proceedings is, I think, too broad, and without due considération of 
the importance of the question, or of the express réservation of any 
opinion on that point by the suprême court in the case of Lord v. 
Steam-ship Co,, 102 U. S. 541, 545. The question was carefully con- 
sidered by my learned predecessor in the case of The Seaivanhaka, 
(In re Long Island Transp. Co.,) 5 Fed. Bep. 599, 608, 618. It was 
there held that the power of congress to legislate upon a limitation 
of the liability of vessels and their owners for marine torts was within 
those clauses of the constitution which extend the judicial power "to 
ail cases of admiralty and maritime jurisdiction," and which author- 
ize congress "to make ail laws necessary and proper for carrying 
into exécution the power vested in the government of the United 
States, or in any department or officer thereof." See Providence, etc., 
Co. V. Hill Manufg Co., 109 U. S. 589; S. G. 3 Sup. Ct. Eep. 379, 
617. 

There can be no question that the act in limitation of liability, in 
60 "far as it respects a liability for marine torts, is législation upon 
subjects within the admiralty and maritime jurisdiction. The ad- 
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miralty jurisdiction over marine torts is whoUy independent of inter- 
fitate commerce. As the subjeet-matter itself, as one of admiralty 
and maritime jurisdiction, is thus broaght by the constitution within 
the fédéral judicial power, and as the judicial power over this sub- 
ject, under the other provisions of the constitution, must be provided 
for, regulated, and controlled by congress.I cannot perceive any sound 
objections to the power of congress to regulate the remédies for ma- 
rine torts, or for any other subject of acknowledged admiralty or 
maritime jurisdiction, by any appropriate législation. Numerous acts 
bave been passed by congress in providing and regulating remédies 
in référence to the various other subjects to which the judicial power 
of the United States is, in the same section of the constitution, declared 
to extend. Nor is it crédible, either, that the législative power of the 
states, prior to the adoption of the constitution, concerning the sub- 
jects of admiralty jurisdiction arising upon their own waters, and not 
connected with foreign or Interstate commerce, is either still retained 
by the respective states, to the exclusion of congress, or been dropped 
out of the jurisdiction of both. In the Case of Vessel Oioners' l'ow- 
ing Co., above referred to, the injury was to an abutraent of a bridge, 
which did not constitute a marine tort, and was not, therefore, within 
the admiralty jurisdiction. Rock Island Bridge, 6 Wall, 213; City 
of Lincoln, 25 Ped. Kep. 835-837. So far as applicable to cases 
not within the admiralty jurisdiction, the act of congress in limita- 
tion of liability could only rest upon its power over Interstate or for- 
eign commerce. The présent case is one in référence to an alleged 
marine tort, and is as clearly within the admiralty and maritime ju- 
risdiction. Upon principle, therefore, as well as upon the authority 
of the case of The Seawanhaka, I concur in the conclusion of Choate, 
J., on this point, and hold that the act is constitutional and valid in 
its application to this case, without référence to the question whether 
the Garden City was or was not engaged in Interstate commerce. 
See The Hazel Kirke, 25 Fed. Rep. 601, 604-606; U. S. v. Burling- 
ton, etc., Ferry Ce, 21 Fed. Eep. 331. 

2. For the petitioners it is contended that the jurisdiction of this 
court may be invoked to limit liability under the first section of the 
act of March 3, 1851, now section 4282 of the Eevised Statutes; and 
that their remedy, under that section, is not confined to pleading the 
statute by way of answer in the différent suits that may be brought 
against them at common law or in admiralty. I am not calied on, 
however, to passupon that question at this time, because, in my judg- 
ment, the loss in the présent case does not corne within the terms of 
section 4282. That section, as it now reads, is confined to "loss or 
damage which may happen to any merchandise whatsoever which shall 
be shipped, taken in, or put on board any such vessel, by reason or 
by means of any fire," etc. The word "goods" is omitted in the re- 
vision. The horses, trucks, harness, etc., lost in this case were in 
charge of the drivers, who are teamsters, and who came aboard the 
v.26F.no.lO— 49 
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ferry-boat as passengers, with thèir teams, on their way home at noon, 
■without any goods or other load. The act was passed with référence 
to commerce and mercantile dealings. The term "merchandise" is, 
I think, used in its mercantile sensé only. Horses and trucks may, 
indeed, be merchandise. They are se, in a mercantile sensé, when 
shipped or put aboard a vessel as merchandise; but when they are 
driven aboard in charge of their drivers, who are passengers, and re- 
main in their charge upon the trip, they are not shipped, taken in, or 
put on board as "merchandise." The liability of the ferry-boat for 
them is not a liability as for merchandise, — that is, the liability of a 
common carrier; but a whoUy différent and much more restricted lia- 
bility, — ^namely, that for passengers, and their baggage. Wyckoff v. 
Queens, etc., 52 N. Y. 32 ; White v. Winnisimmet, 1 Cush. 155. The 
claim of the owners in this case is not a claim for the loss of "mer- 
chandise" as such ; but for loss of property in charge of the drivers. 
Sections 4283 and 4284 are more extended, and embraee "any prop- 
erty, goods, or merchandise." The pétition must therefore be re- 
stricted to the other sections of the act. Since the foregoing was 
written I find the same resuit sustained by the careful opinion of the 
'-learned judge of the Eastern district of Michigau, in the case of The 
Marine City, 6 Ped. Eep. 413. 

3. I am of opinion that it is not necessary to aver or to prove that 
the claims against the vessel are in exeess of her value, as a condi- 
tion of the jurisdiction of the court to entertain this proceeding. 
Giving to the act of 1851 the libéral construction, in furtherance of 
its gênerai purpose, to which, by the rules and by the décisions of 
the suprême court, it is entitled, {Providence, etc., v. Hill Manuf'g 
Go., 109 U. S. 578, 588-599 ; S. C. 3 Sup. Ct. Eep. 379, 617,) its 
objeets are seen to be twofold : First, to fix a definite limitation of 
liability ; second, to provide for the payment, pro rata, of ail claims 
to the extent of the value of the vessel and freight. As an incident 
of the first object, the suprême court has, by the fifty-sixth rule in ad- 
miralty, expressly provided that the petitioners in this proceeding 
may contest ail liability for the alleged loss, may hâve that point ad- 
judicated before this court, and, if successful in establishing that 
défense, may hâve a decree exempting them from ail liability what- 
soever. Providence, etc., v. Hill, etc., 109 U.S. 592, 595 ; S. C. 3 Sup. 
Ct. Rep. 379, 617. Section 4285, moreover, expressly déclares that 
it shall be "a sufficient compliance on the part of the owner with the 
requirements of this title relating to his liability," etc., "if he shall 
transfer his interest in such vessel and freight, for the beneiit of such 
claimants, to a trustée," etc., "from and after which transfer ail 
claims and proceedings against the owner shall eease." Hère is no 
qualification or condition that the claims shall be averred to exceed 
the value of the vessel. If such an averment is essential to jurisdic- 
tion, it would seem essential that it should be provod; which is cer- 
tainly not the case, since the vessel may be adjudged not liable at ail. 
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It occasionally happens that no claims whatever are proved, and 
sometimes a surplus has arisen, where the claims were less than the 
proceeds of the vessel sold; but it has never been contended that the 
decrees in such cases were void. Briggs v. Bay, 21 Fed. Eep. 727. 
It is often impractieable, moreover, for the petitioners to know or tô 
ascertain ]ust what the amount of the losses is. It would clearly 
defeat the purpose of thia law if ail proceedings must be delayed, and 
no pétition could be filed, until claims were actually presented to the 
owners in excess of the value of the vessel; or if the owners of the 
vessel must ârst make sure that the amount of the actual demanda 
against them was in excess of the value of the vessel. 

As stated above, one of the clear purposes of the law is tp fix and 
déclare a certain limit of liability ; and, as incident to this, to dé- 
termine whether the vessel is liable at ail, and to détermine this in a 
single proceeding, and not leave it to be litigated and possibly deter- 
mined in contrary ways in as many différent suits as there may be 
différent demands. Providence, etc., Co. v. Hill Manufg Co., 109 
U. S. 593-595; S. 0. 3 Sup. Ct. Eep. 379, 617; In re'hong Island 
Transp. Co., 5 Fed. Eep. 599, 612. Owners should be held entitled 
to commence thèse proceedings with reasonable promptness, in order 
to détermine whether they are liable at ail, and, if liable, then the 
extent of that lia'bility, so that they may know speedily their situa- 
tion as respects the future. The suprême court, in providing by raie 
for the détermination of both thèse questions in this proceeding, 
clearly recOgnize, as it seems to me, the scope of this law as extend- 
ing altogether beyond the mère adjustment of pro rata dividends iu 
case of deôciency. 

In the case of The Benefactor, 103 U. S. 239, 243, 244, the su- 
prême court, in référence to this point, say: 

"The fifty-sixth rule was merely intended to relieve ship-owners from the 
English ruleof practice, which requiresthem, when they seek the benefltof the 
law of limited liability, to confess the ship to hâve been in lault in the collision. 
This was deemed to be a very onerous requiretnent, for in inany if not in 
most cases it is extremely doubtful which vessel, if either, was in fault; and 
to require the owners of either to confess fault before allowing them to daim 
the beneflt of the law, would go far to deprive them of ita benefit altogether. 
Hence this court, in preparing the rules of precedure for a limitation of lia- 
bility, deemed it proper to allow a party seeking such limitation to contest 
any liability whatever. * * « They were intended to facilitate the pro- 
ceedings of the owners of vessels for claiming the limitation of liability se- 
cured by the statute wiLhout regard to the time when such proceedings miglit 
be commenced, or whether before or after the gênerai liability should be 
flxed. ïo require such proceedings to be commenced before a trial of the 
cause of collision would in many cases work injustice. In addition to the 
reasons already adverted to, it may be added that the owners of the vessel 
found in fault may often not know the amount of damage and loss sustained 
by the other vessel and her cargo. It may greatly exceed their expectations, 
and, contrary to what was originally known or supposed, may turn outto be 
much greater than the value of their own vessel and the freight pending 
thereon. " 
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Doubtless a single claim less than the value of tbe vessel would be 
însufiBcient to sustain the proceeding. For in that case no purpose 
would be subserved by the spécial proceeding that would not be equally 
available by way of défense in an ordinary suit; and it is not to be 
presumed that congress intended in suoh a case to take away trial 
by jury. But when the loss or accident is one that by its nature, as 
in this case, involves injury to many persons, and the amount that 
each may claim is unknown and unascertainable, and gaverai actions 
at law are already commenced, the case is in my opinion within the 
gênerai intent of the aet and of the suprême court rules to obtain in 
a single proceeding a binding and final adjudication both as to the fact 
of any liability at ail, and, if any, the extenfc of that liability, and a 
speedy distribution to those entitled to a recovery. 

4. A further objection to the jurisdiction is that the Garden City 
is excluded from the benefits of the act by the exception contained in 
section 4289, which provides that the act "shall not apply to the 
owners of any canal-boat, barge, or lighter, or to any vessel of any 
description whatsoever used in rivers or inland navigation." This 
exception is construed as meaning "used only in rivers or inland 
navigation." Moore v.Ainerwan Transp. Go., 24 How. 1, 36. As 
the Garden City is not a canal-boat, barge, or lighter, the case is 
not within the exception, unless it falis within tbe iurther provision 
of the statute as a vessel "used in rivers or inland navigation." The 
Word "river" is thus defined : "A large stream of water flowing in a 
channel on land towards the océan, a lake, or another river ; a stream 
larger than a rivulet or a brook." Webst. Dict. "A large inland 
stream of water flowing into the sea, a lake, or another river; a stream 
larger than a brook." Worces. "A stream flowing in a channel into 
another river, into the océan, or into a lake or sea." Stormonth. 
"A large stream of water flo'ï'ing through a certain portion of the 
earth's surface, and dischâigiug itself ir>to the sea, a lake, marsh, or 
other river." Impérial Dict. 

From the language of thèse définitions, as well as from the uni- 
versal understanding, a river means a considérable stream of water 
that bas a current of its own, flowing from a higher level, that con- 
stitutes its source, to its mouth, where it débouches. The "East 
Eiver," so called, bas none of thèse three essential éléments. It bas 
no source distinguishable from its mouth, nor bas it any current of its 
own. It is a mère strait or gut, Connecting the Atlantic océan, through 
Long Island sound on the east, with the Atlantic océan, through the 
Upper and Lower bays of New York on the south. It is swept by the 
tides, and bas no current except such as the tides give it. Its wbole 
length from Throg's neck to Governor's island is about 17 miles. See 
Laws N. Y., Act April 17, 1857, c. 763; Devato v. 828 Barrels, etc., 
20 Fed. Eep. 514, 515. At différent parts it varies from a quarter 
of a mile to several miles in width. Having none of the essential 
characters of a river, it cannot be held to be within tbe exception of 



THE GAEDBN CITY. 778 

the Btatute, merely because it happens to be called the "East Eiver." 
I am also of opinion that the Garden City was not employed in "in- 
land navigation," within the meaning of this exception. The act was 
passed with référence to the whole country. ïhe immédiate connec- 
tion of the words "inland navigation" with the word "rivers," in the 
statute, indicates, I think, the sensé in which thèse words were in- 
tended; namely, navigation within the body of the country, as dis- 
tinguished alike from navigation in the coast waters, or in the open 
océan. It means navigation in the rivers, canals, and the minor 
lakes and streams, not lying upon the border of the country. The 
case of Moore v. American Transp. Co., 24 How. 1, 36, 37, sustains, I 
think, this construction. The contention that the term "inland nav- 
igation" was used in contradistinetion from "océan navigation," 
merely, and embraced "ail vessels navigating waters within head- 
lands, and after they had passed the océan," was in that case dis- 
tinctly rejected, and the words "inland navigation" held to embrace 
"ail internai waters." 

Besides internai waters, that is, the waters within the body of the 
country, we hâve the external waters of the open sea, and the coast 
waters, which are intermediate between the two. The latter are most 
nearly allied to océan navigation, because used, and necessarily used, 
by ail oeean-bound vessels. In the récent act revising the interna- 
tional régulations for prevening collisions at sea, — March 3, 1885, 
c. 354, (23 St. at Large, 438,) — it is provided that the international 
régulations shall apply to navigation "upon the high seas, and in ail 
coast waters of the United States," etc. ; while in section 2 of the same 
act (page 442) the repealing clause is not to apply to the navigation 
of vessels within the "harbors, lakes, and inland waters of the United 
States." This act présents the contrast between the "coast waters," 
which are associated with the high seas and subject to the same rules 
of navigation as the high seas, and the "inland waters," which are 
excluded from thèse rules. "Inland navigation" in the act of 1851 
refers, I think, to the same waters as the "inland waters" of the new 
rules. The "coast waters" manifestly embrace, not merely the wa- 
ters that face the open sea, but the bays, the passages, the inlets, and 
the sounds formed by the islands that skirt the coast. Long Island 
Sound is formed by the island of Long Island stretching to the south 
of Connecticut; the gut or passage called the "East Eiver," is formed 
by the westward end of the same island. The one is no more "in- 
land" than the other. The East river widens insensibly into the 
Sound. No one would claim that Long Island sonnd belonged to the 
"inland waters" of the country, or that navigation there was "inland 
navigation." It was, indeed, the burning of the steamer Lexington 
upon Long Island sound on the thirteenth of January, 1840, that led 
to the enactment of the law of 1851. The leading case of Norwich 
Co. V. Wright, 13 Wall. 104, arose from a loss upon Long Island 
Sound. 
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If, in the différent cases that may arîse, the language of the statutè 
be depatted from, and it be sought to décide, according to some sup- 
posed analogy, or some reason of the law, aside from its terms, what 
cases are within the exception and what without it, it will be found 
impossible to draw any rational or satisfactory dividing Une. The 
gut or passage called the "East Eiver" widens insensibly, as I hâve 
said, into Long Island sound. At every point from Hunter's point, 
where the Garden City stopped, to Fall river, near the eastern end 
of the sound, vessels make their regular trips from this port. There is 
no point at which any attempt to make a division or séparation among 
thèse varions lines, so as to hold those on one side within, and those be- 
yond without, the statute, that would not be arbitrary, and fail of any 
rational or satisfactory distinction. The same must be said of the 
numerous steamers of varions lines running down the upper and the 
lower bay for the carriage of goods and passengers, such as those run- 
ning to various parts of Staten island, to Sandy Hook, to Perth Am- 
boy, and other places. In thèse cases, as it seems to me, the only 
course is to adhère strictly to the language of the statute itself, and 
to let the dividing line, arbitrary as it is, and arbitrary as in any 
event it must be, remain precisely where the language of the statute 
has placed it. Wherever the navigation is wholly inland, or upon 
rivers, i. e., rivera only and strictly, the exception applies. AU other 
cases fall within the gênerai provisions of the statute. The cases 
of The War Eagle, 6 Biss. 36é; The Sears, 8 Fed. Eep. 365; and The 
Mamie, 5 Fed. Eep. 813, — are ail manifestly différent. The Garden 
City, in the présent case, I hold to be not within the exception. 

5. The remaining questions in the case relate to the légal liability 
of the petitioners for the loss of the horses and trucks in question. In 
the case of Wyckoffv. Queens, etc., 52 N. Y. 32, 35, the rule of law as 
regarda the liability of ferry-boats for goods and merchandise is stated 
by Allen, J., as follows : 

"A ferry-man does not undertake absolutely for the safetyof goods carried 
with and under the control of the owner; but he does undertake for their 
safety as against the defects and insufiiciencies of his boat and other appli- 
ances for the performance of the services, and for the neglect or want of skill 
of himself and his servants." 

The same rule, in substance, was applied in the case of White v. 
Winfiisimmet Co., 7 Cush. 165, and in Clark v. Union Fen-y Co,, 35 
N. Y. 485. 

As regards the degree of eare required for the safety of passengers, 
the duty imposed by law upon the carrier is "to carry safely, so far 
as human skill and foresight can go, the persons it undertakes to 
carry. * * * The law raises the duty out of regard for human 
life, and for the purpose of seouring the utmost vigilance by carriers 
in protecting those who bave committed themselves to their hands." 
Carroll v. Staten Island R. Co., 58 N. Y. 126, 133. In Caldwell v. 
New Jersey S. B. Co., 47 N. Y. 282, 288, it is said to be estabUshed 
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"that tbe carrier of passengers, especially in vebîcles and convey- 
ances propelled by steam, where the conséquences of an accident 
from defeotive machinery are almost certainly fatal to human life, is 
bound to use every précaution which human skill, care, and foresight 
can provide, and to exercise similar care and foresight in ascertain- 
ing and adopting new improvements to secure additional protection." 
In Stokes v. Saltonstall, 13 Pet. 181, tbe suprême court say that the 
undertaking and liability of a carrier of passengers "go to the extent 
that he or his agents, where he acts by agents, shall possess compé- 
tent skill, and, as far as human care and foresight can go, he will 
transport them safely;" and this bas been repeatedly affirmed. Penn- 
sylvania Co. v. Roy, 102 U. S. 451, 456. 

As respects the origin of this fire, there is no évidence of any spé- 
cifie acts of négligence attributable to the owners or their servants in 
charge of the boat. The fire broke out in the center-house near the 
smoke-stack. Nothing more is ascertained. There is no proof of 
any want of care immediately connected with the origin of the fire; 
and the proof shows that the construction of the center-house was in 
conformity with section 4470, so far as pertains to shielding the 
wood-work from the "boilers, chimneys, and stove-pipes. " 

Title 52 of the Kevised Statutes contains numerous provisions for 
guarding against fire, applicable to "passenger steamers," and gives 
very broad powers to the inspectors for the purpose of carrying out 
those provisions. A compliance with the statutes and the require- 
ments of the inspectors must be deemed, at least prima facie, a dis- 
charge of the légal obligations of the owners as respects the spécifie 
subjects covered by the statute. Upon a careful considération of 
sections 4463 to 4500, which compose the second chapter of title 52, 
I am inclined to the opinion that many of those sections are not ap- 
plicable to ferry-boats. By section 4464 ail steamers carrying pas- 
sengers, "other than ferry-boats," must bave a certificate stating the 
number of passengers they may carry. Ferry-boats are not limited. 
The contexb in some of the sections shows that, by the phrase "pas- 
senger steamer," ferry-boats are not intended. In other sections, as 
in section 4481, applicable to steam vessels generally, only ferry- 
boats of lésa than 50 tons are excepted. See original of that section 
in act of February 28, 1871, (16 St. at Large, 442, § 7.) Section 
4471 relates only to steamers permitted by certificate to carry a defi- 
nite number of passengers, and is therefore not by its own terms 
applicable to ferry-boats. By section 4426 in the previous chapter, 
the hull and boilers of every ferry-boat must be inspected under the 
provisions of title 52; and that section further déclares that "such 
other provisions of law, for the better security of life, as may be ap- 
plicable to such vessels, shall, by the régulations of the board of su- 
pervising inspectors, also be required to be complied with, before a 
certificate of inspection shall be granted." Section 4470 requires 
every steamer carrying freight or passengers to be provided with suit- 
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able pipes, etc., to extinguish lire, and that "ail woodwork or ignita- 
ble substances about the boilers, chimnsys, cook-houses, and stove- 
pipes exposed to ignition, shall be thoroughly shielded," etc.; and 
before granting a certificate of inspection "the inspector shall require 
ail other necessary provisions to be made throughout such vessels 
to guard against loss or danger from fire." 

The section last referred to is, I think, undoubtedly applicable to 
ferry-boats. By thia section, and section 4426, it is evidently corn- 
pètent to the inspectors to require ferry-boats to be provided with the 
same précautions against fire, so far as applicable, that are ex- 
pressly provided in référence to other steam vessels carrying pas- 
sengers. It appears, however, that no gênerai régulations covering 
this subject bave ever been adopted by the board of inspectors; so that 
it is far from clear to what extent the gênerai provisions of title 2, 
c. 52, are applicable to ferry-boats as strict statutory obligations. 
By section 4493 the master and owners of any vessel are made liable 
for any damage sustained by any passenger, or bis baggage, from 
fire or other cause, "to the full amount of damage, if it happens 
through any neglect orfailure to comply with the provisions of this ti- 
tle, or through known defects or imperfections of the steaming ap- 
paratus, or of the huU." 

The Garden City was inspected from time to time, and was ap- 
proved, by the inspectors, Her gênerai structure, equipment, and 
provisions against fire were, for the most part at least, in conformity 
with the varions express provisions of chapter 2. Quite a number of 
spécifie objections were taken by the claimants relating to the num- 
ber of fire buokets, life preservers, etc., to which I shall make no 
further référence, since they are plainly in no way connected with 
the origin of the fire, the failure to extinguish it at once, or the loss 
occasioned by it. 

The objection- made in référence to the hose is, however, material. 
Section 4471 provides that "every steamer permitted by her certificate 
to carry as many as fifty passengers or upwards shall be provided 
with a good, double-acting steam fire-pump, or other équivalent ap- 
paratus for throwing water, * * * to be keptat ail timesingood 
order and ready for immédiate use, having at least two pipes of suita- 
ble dimensions to convey the water to the upper decks, • * * 
to which pipes there shall be attached good and suitable hose, prop- 
erly provided with nozzles, and kept in good order and ready for immé- 
diate service." The provisions of this section, as I hâve said, are not, 
ex vi terminorum, applicable to ferry-boats ; but they may be made 
legally applicable to ferry-boats under the powers conferred upon in- 
spectors by sections 4426 and 4470. A steam-pump and the stand- 
ing pipes, hose, and nozzle, such as are required by section 4471, 
were provided in the construction of the Garden City, and were ex- 
amined and approved by the inspectors. The évidence leaves no 
doubt that the inspection and the permit issued by the inspectors 



THL GARDES CTTÏ. 777 

were based npon the présence of thèse spécifie appliances for exiiu- 
guishing fire. Other appliances were dispensed mth in conséquence 
of the présence of thèse; and, as this was the basis of the oertificate 
of inspection and license, the provisions of section 4471, to that ex- 
tent, must be deemed adopted by both the inspectors and the owners; 
and this adoption, and the license based on it, imposed an obligation 
on the boat to keep the appliances thus adopted "at ail times in good 
order and ready for immédiate use," as that section prescribes. 

Aside from this statutory provision, however, considering the struct- 
ure and use of thèse ferry-boats, the orowds of passengers with which 
they are thronged during certain hours of every day, and the great 
loss of life that at such times would inevitably follow an outbreak of 
tire, if not speedily checked, the légal rule of reasonable prudence 
and précaution can be held no less strict than the terms of the stat- 
ute itself, namely, that the appliances for extinguishing fire shall be 
"kept at ail times ready for immédiate service." Such fires usually 
originate in the parts of the boat already somewhat heated, and they 
spread with great rapidity, as was the caso in this instance. Unless 
they are checked within two or three minutes from the time they are 
discovered, there is iittle hope of avoiding fatal injuries ; and if the 
appliances for extinguishing fire are not strictly kept "ready for im- 
médiate service." they might almost as well be dispensed with alto- 
gether. Eeason'and humanity both demand that readiness for "im- 
médiate service" be maintained in its strictest sensé so far as is reason- 
ably possible. In the case of Pennsylvania Co. v. Eoy, above ref erred 
to, (102 U. S. 456,) the suprême court say that the carrier "is re- 
sponsible for injuries received by passengers in the course of their 
transportation, which might hâve been avoided or guarded against 
by the exercise, upon his part, of extraordinary vigilance, aided by 
the highest skill. And this caution and vigilance must necessarily 
be extended to ail the ageneies or means employed by the carrier in 
the transportation of the passenger." 

Upon the évidence, I am constrained to find that this obligation of 
the carrier was not fully met in this case, and that in two particu- 
lars: First, in the absence of any nozzle attached to the hose; and, 
second, because the hose was so coiled and kinked that no water 
would flow through it until the kinks were got out of it by straight- 
ening it in the gang-way. Through thèse circumstances together the 
steam-pump, as I must find, was of no practical service, Eogers, 
the deck hand, shortly after leaving the slip, went to the pilot-house, 
smelt smoke, and was directed by the pilot to go below, and see what 
was the matter. He immediately went down two pair of stairs, lead- 
ing through the center-house to the main deck. When going down 
the lower stairs, he saw, as he testifies, a small blaze of fire creep; 
ing upward along the northerly side of the center-house, from four tô 
six feet above the main deck, and nearly opposite the smoke-stack; 
that is, ontside of the jacket that surrounded it, and between that and 
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the steam-drum forward. He itnmediately shouted to the engineer 
below to turn on the fire-pump, which was done; and he grabbed the 
hose, which, as he says, was coiled up and hung upon a peg nearthe 
middle door of the center-house, at the foot of the stairs, and dragged 
the hose out on to the horse gang-way on the northerly side. The 
lower end of the hose was already attached to the standing pipe Con- 
necting with the steam-pump, as required; but the other end hadno 
nozzle attached, and none wasobtained in time to be attached. The 
reason for the absence of the nozzle was that it was customary to use 
the hose to wash the decks without a nozzle; and the hose had been 
coiled up and left as last used in that service, without the nozzle on. 
Although some varying statements are given by Eogers at différent 
times, he says, in one passage, in answer to the question: "Did the 
■water commence to corne eut of the hose before you took it off the 
pin, or after?" Answer, "As soon as I got the hose spread, so it 
wouldn't be kinked, or anything of that kind, the water come flying 
on to me." Other witnesses testify to aiding him in spreading the 
hose, and in getting the kinks out; and to the fact that during this 
time no water came through. 

Several of the passengers who were upon that gang-way, and who 
testified to varions other particulars in référence to the fire, saw ne 
water played at ail. Eogers says, and some other witnesses confirm 
him, that as soon as be got the kinks out the water came; and that 
he played, without the nozzle, upon the outside of the center-house, 
where, by that time, the fire had burned through; and that there was 
no difficulty in sending the water to the ceiling over the gang-way. 
I am bound to say, however, that in this part of bis testimony Eogers 
seemed to be in difficulty ; and bis testimony was marked by such 
apparent constraint, uncertainty, and indécision as to make it doubt- 
ful, considering the contradictions in the testimony, whether he played 
the hose for any appréciable time before he was compelled by the 
beat to leave it. He estimâtes the time that he played the water at 
from one to two minutes; but, whether for a longer or shorter time, 
the hose was not used where it was most needed, namely, inside of 
the center-house where the fire was. The reason why the hose was 
not used there evidently was beoause it was not at first ready for im- 
médiate service. It had to be taken into the gang-way, straightened 
out, and the coils unkinked; and by that time, as it would séem, the 
fire had spread so rapidly that Eogers could not bear the beat at the 
center-house door, or, possibly, could not send the water without a 
nozzle to the point where he thought it most wanted. The time that 
it took him toget the hose playing he also estimâtes from one to two 
minutes. From the statements of other witnesses as to what they did 
after the fire broke out, and up to the time of leaving Eogers' side, 
before any water came through the hose, it is probable that the time 
was over two minutes; and this seems further probable from the 
circumstance that the fire had burned through the center-house, so 
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as to be seen from the gang-way by the time he got the hose ready 
to wort. 

Considering ail the circumstances, I cannot regard sucha condition 
of the hose and nozzle as meeting the requirement of the statute, or 
of reasonable diligence and prudence for the safety of human life. 
The same gênerai rule of care applies to carriers of passengers on land 
and on the water. The degree of care and diligence must be commen- 
surate with the dangers likely to be met. The readiness must be ail 
that is reasonably practicable, and such as is likely to be of some actual 
use. In the overheated parts of a ferry-boat, like the center-house, 
where a small outbreak of fire will, if not checked, become in a few 
moments a great mass of flame, the requirement of "readiness for 
immédiate service" is, in my judgment, not satisfied by anything less 
than a hose and nozzle kept in actual readiness for instant service; 
the nozzle being on, the hose attached to the pipe as this one was, 
and the hose also free from kinks, and kept so straightened ont and 
' arranged as that it may be directed upon the heated parts of the 
boat as soon as tbe steam-pump can be turned on. Had such been 
the préparations in this case, the évidence leaves no doubt that the 
fire could hâve been checked almost immediately, and vpithin a min- 
ute after Eogers came down the second stairs. This could not bave 
been later than the time when a bucket of water was thrown through 
the front window of the center-house, and seemed to the by-standers 
sensibly to bave checked the fire. Eogers' description of the fire, as 
he saw it when be came down tbe second stairs, indicates that it had 
then made but little headway. Had the hose and nozzle been then 
stretched out, and thus in actual readiness for immédiate service, he 
would within a few seconds afterwards hâve brought the bose to the 
center-house door and played directly upon the fire, which was then 
in a narrow compass, and hâve put it out, so that no considérable 
loss would hâve happened. 

The best data furnished. by the évidence as regards the time from 
the first alarm of fire to the arrivai of the boat at her slip fully sus- 
tain, I think, the argument of the learned counsel for the petitioners. 
After the first alarm near Market street, the boat was probably 
stopped within a minute or a little over, in going through a space of 
perhaps 600 feet in the water; and under her reversed engines she 
was probably going fuU speed astern in about the same additional 
time and space. During thèse two minutes, or a little more, the tide 
would hâve carried the boat about 600 feet below Market street;, and 
with her reversed speed, and the tide, she would hâve passed over the 
remaining distance to her slip iq not exceeding two minutes more. 
While the shortness of the time within which the fire did its fatal 
work makes some of the other acts of négligence alleged evidently 
immaterial, that very fact emphasizes more strongly the necessity of 
keeping the appliauces of the steam-pump in actual readiness for im- 
médiate service. 
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As to ail the other charges of négligence in respect to tbe equip- 
ment, the rudder pin, and the handling of the vessel after the alarm 
of fire, I find that the petitioners and their servants and agents are 
not chargeable with fault contributing to the loss. I place my dé- 
cision upon the single ground above mentioned, in order that if there 
be any error either in the principle adopted, or in its application to 
the facts, the error may the more easily be corrected on appeal. 

A decree may be entered adjudging the petitioners liable to tho 
claimants for the losses referred to with other provisions to be set- 
tled on notice. 



Hatton V. De Belaunzaean and others.* 

(District Court. S. D.' Neu> York. March 10, 1885.) 

Chartek-Pakty—Demurbage— Cessée op Liability — Diffbbencb of Freight 
—Notice to Agent— No Agent Présent— Advertising. 

The charter of the bark Peeress waa in substance similar to that in the case 
of Bisenhauer v. Belaunzaran, post, 784. The vessel sailed from New York 
to Cadiz, where a recharter was executed to F. & Co. to carry a cargo of sait 
to Bahia, Brazil. The original charter provided that " lay days shall com- 
mence after the vessel is ready to dîscharge, and written notice thereof is 
given to the party of the second part or a^ent. " Upon the "provisional set- 
tlement" at Cadiz, the cap tain executed his note to the Cassa Marittima for 
the différence of freight, çayable absolutely after bis arrivai at Bahia, with a 
pledge of the ship and freight therefor. The vessel arrived March 4th, con- 
signed to the " agents " of the recharterers. There were not then any agents of 
F. & Co. at Bahia, through delay in sending instructions in regard to this 
cargo; nor were there présent any agents of the respondents in référence to 
this ship or cargo. Certain représentatives of the respondents refused to hâve 
anything to do with it. Written notice of the vessel'B readiness to discharge 
could not therefore be given to any authorized "agent" until some time after, 
when C, & Co. received cabled instructions from respondents and from F, & 
Co., and assumed the agency. Upon delivery of cargo there was no shortage, 
and the "estimated" freight was collected in fuU. The cargo at Bahia was 
worth no more than the freight, and the consignées therefore refused to pay 
anydemurrage, though that was a lien on the cargo; and the argo was there- 
fore delivered on payment of the freight only. Tlie note was paid in f ull from 
the freight collected, and the rest of the freight was applied in payment of the 
charter money. This suit was brought against the original charterers for the 
demurrage. Ileld, (1) that, although the note given was in form in excess of 
the master's authority, yet as the estimated freight was fnlly realized, the note 
truly represented F. & Co.'s share of the freight money received at Bahia; 
that as the recharter provided that "charterer's liability should cease on car- 
go's being shipped, " and as this was the form of recharter that respondents 
had required the master to sign, respondents had in efflect agreed that P. & 
Co. should not be peraonally held for demurrage at Bahia; that the master 
had no right, therefore, to deduct the demurrage claim as a set-ofC against the 
amount of the note, which truly represented P. & Co.'s share of the freight 
collected; that the demurrage was no lien on the freight, and hence the master 
did the respondents no légal wrong in' paying the note in full. Held, (2) that 
as the recharter which the captain was required to sign expressly provided 
that the vessel should be loaded with sait, the captain could not be charged 
with fault in taking a cargo of less value than the freight and demurrage; 
and, as he secured the full value of the cargo, he could do nothing better 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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for the respondents, and was in no fault for delivering ît upon payment of its 
f ull value as fr'eiglit. Held, (3) that respondents, to entitle themselves to the 
benefit of tlie provision for "written notice" of discharge under their original 
charter, were bound to hâve an agent at Bahia, ready and authorized to re- 
ceive such a notice. Not having any such agent there, they were liable for 
the vessel's démarrage from the time of her actual readiness, and damages 
for 13 days were allowed, as well as the moneys paid by the master for adver- 
tising for charterer's agent, and for cabling to New Yorli. 

In Admiralty. 

Wilcox, Adams d Macklin, for libelant. 

Olin, Rives é; Montgomery, for respondents. 

Beown, J. The claim in this case is for demurrage for the déten- 
tion of the British brig Peeress, at Bahia, Brazil, in the discharge 
of a cargo of sait shipped at Cadiz by Florez & Co., under a re- 
charter, dated Cadiz, January 13, 1885. The vessel had been origi- 
nally chartered by the respondents at New York, on the fourteenth day 
of Octobér, 1884, for a voyage to Gibraltar and thence to Brazil, 
with the privilège of rechartering. The terms of the original charter 
and oE the recharter were in substance identical with those in the 
Case of Eisenhauer, post, 784. Upon the "provisional settlement" 
of freight with Florez & Co., at Cadiz, the captain executed to the 
Cassa Marittima his note for £210 13s. 9d., containing similar pro- 
visions with those in the case cited, and he received a similar agree- 
ment from Florez & Co. On arrivai at Bahia, about the first of 
March, 1885, there was delay in finding the consignées. The draft 
was paid in full before the complète discharge of the vessel. There 
was no shortage in delivery, but the lay days being exceeded, the 
captain became entitled to demurrage, under the original charter as 
well as under the recharter, at the rate of $30 per day. I am sat- 
isfied from the évidence that the sait was worth nothing above the 
freight and charges, and that the claim fordemurragecouldnot hâve 
been coUected out of the cargo, besides freight. The master was un- 
able, therefore, to collect any claim for demurrage, although that 
claim was made a lien on the cargo, both by the original charter, 
and by the recharter to Florez & Co. He was able to collect from 
the cargo the freight stipulated in the original charter and in the re- 
charter, but nothing more. As there was no shortage on delivery, 
the amount of freight colleeted was precisely that estimât ed in the 
provisional settlement, and was just sufBcient to pay the note that 
he had given on Florez & Co.'s account, together with the balance of 
the original charter money due to the vessel, and applicable to the 
respondents' crédit on that account and no more. The note was paid 
in fuU. If the master, under the circumstances, had any right to 
deduct the claim for demurrage accruing at Bahia out of that part 
•of the freight colleeted there and applicable to Florez & Co.'s account, 
then his payment of the note in full, leaving his own claim for de- 
murrage unpaid, upon the principles of the Case of Eisenhauer, supra^ 
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was a payment in his own wrong, and in violation of his duty to the 
original charterers, whicb would afford them a défense against the 
présent olaim. 

By the terms pf the recharter, however, to Florez & Co., they were 
not personally answerable for any demurrage at Bahia, because the 
recharter provided, "The charterer's liability to cease on the cargo's 
being shipped." Sanguinetti v. Pacific Steam Nav. Co., 2 Q. B. Div. 
238, 247. This was the form of the recharter that the original char- 
terers required the master to signât Cadiz. The respondents, there- 
fore, in effect, agreed that Florez & Co. were not to be personally 
liable for demurrage at Bahia; but that the consignées at Bahia, or 
the cargo only, should be looked to for that daim. The freight col- 
lected at Bahia, less the last installment of the charter money pay- 
able there, belonged, however, to the recharterers. The balance of 
the charter money was paid in full out of the freight coUected; and 
the respondents, as the original charterers, had no claim or lien upon 
the rest of the freight money going to Florez & Co.'s accoilnt, in re- 
spect to demurrage accruing at Bahia, because Florez & Co. were, by 
the recharter, absolved from liability for that demurrage. The only 
mode of enforcing the claim for demurrage was, therefore, either by 
the ship's lien upon the cargo, or by a personal demand against the 
consignées. But the lien on the cargo was worthless because the 
freight amounted to its full value ; and the consignées were willing to 
pay, and offered to pay, the freight, but would not pay the demurrage. 
If there had been anything more or better that the captain oould hâve 
done for the interests of the owners and of the respondents than to 
delivev the cargo upon payment of the freight alone, it would hâve 
been his duty to do so; but, as he secured the full value of the goods, 
clearly he could do nothing more and nothing better, and he is there- 
fore in no fault. As the demurrage claimed, moreover, was not a 
lien on that part of the freight collected which belonged to Florez & 
Co., but only upon the cargo, and could not be charged against Florez 
& Co. personally, the demurrage claim could not be lawfuUy deducted 
from the note, or from the amount of freight belonging to Florez & Co. 
Though the note given was in form in excess of the master's author- 
ity, the respondents were not thereby injured; because, as it turned 
out, it represented only what belonged, under the reeharter, to FJorez 
&Co. 

The real trouble in this case arose from the fact that the cargo 
taken aboard at Cadiz was not worth enough, on arrivai at Bahia, to 
pay the claim that arose for demurrage, in addition to the freight, 
and that the recharterers were released from personal liability for the 
demurrage claim. As the recharter, which the respondents required 
the master to sign, expressly provided that she should be loaded with 
sait, the captain cannot be charged with any fault for taking a cargo 
worth less than both thèse claims; and the respondents, therefore, 
took the risk of the master's ability to satisfy any claims that might 
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arise for demurrage, out of the cargo. In most English charters that 
contain the cesser of liability clause, that clause is now conditioned 
upon the cargo's being of sufficient value to pay the demanda upon 
it. Whatever may be the personal claim that the master or ownera 
might bave had upon the consignées or on Florez & Co., the respond- 
ents hâve the same rîghts. This does not affect the lîbelant's right 
to sue on the obligations of the original charter. 

The vessel was ready to discharge at Bahia on Thursday, March 
4th. Under the recharter her remaining 24 lay dajs would count 
from that day. The original charter, hovyever, provided that the lay 
days for discharge should commence "from the time the vessel is 
ready to discharge cargo, and written notice thereof is given to the 
party of the second part or agent." By the recharter the ship "was 
to be "addressed to charterer's agents at port of discharge;" i. e., to 
the agents of Florez & Co. at Bahia. The captain saw Soiomon Car- 
valho, who was the agent of Florez & Co. for some purposes, on the 
second of March, and frequently after that date; but he told the 
captain that he knew notbing about this cargo, and could do nothing 
about it. It was not until after the lOth, when the captain cabled 
to New York, that directions from the respondents were received by 
Mr. Carvalho to take charge of the Peeress, and at about the same 
time similar directions were received from Florez & Co. at Cadiz. 

If the provision of the original charter requiring written notice of 
readiness to discharge was applicable at Bahia in the absence of any 
similar provisions in the recharter, the évidence shows that there was 
no agent, either of the respondents or of Florez & Co., authorized to 
act in behalf of either of them, at Bahia, at the time when the ship 
was ready to discharge, and when the captain endeavored to give the 
notice required. The absence of written notice cannot, therefore, 
avail the respondents, because both they and the recharterers were 
chargeable with négligence for having no agents there to whom such 
notice could be given. The respondents are liable, therefore, for de- 
lay in discharging after March 4th, deducting 24 lay days. As the 
vessel was not discharged until the 13th, the delay was 12 days, 
which, at $30 a day, amounts to $360. The libelant is also entitled 
to the additional charge of $36.88 for cabling from Bahia, and for 
the advertising rendered necessary from the absence of any agent 
there to attend to the ship or cargo. 

A deeree may be entered for $396.88, with interest from April 13, 
1885, and costs. 
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EiSENHAOEE ». De Belatjnzaean and others.' 

{Distnot Court, 8. B. Nem York. March 10, 1886.) 

Ceabtee-Party — Cesser op Liability Clause — Ebchabter — DBPABTtmB — 
Pbovisional Settlbment — Différence of Freight — Note — Voluhtabt 

PAÏMBNT — DlSCHARGB. 

Respondents chartered the bark F. for a voyage from New York to Spain, 
andthenceto Brazil. The charter-partyprovided: "Any différence in freight 
to be settled bef ore the vessel's departure from port of loading; if in charterer's 
favor, by captain's draft upon his consignées, payable 10 days after arrivai of 
vessel at port of discharge. Charterer's responsibility for amount of outward 
charter to cease when vessel is loaded with outward cargo, and bills of lading 
are signed for same. If required by charterers, captain to sign recharter with- 
out préjudice to this charter." At Cadiz, the captain, under the above pro- 
vision, executed a recharter of the vessel to F. & Co. to carry sait to Santos, 
Brazil, at 23 shillings per ton delivered, and the différence of freight being in 
charterer's favor, the captain gave a note to the Cassa Marittima for the différ- 
ence, payable absolutely 15 days after his arrivai, at Santos, with apledge of the 
ship and freight for payment. On such arrivai the cargo was foùnd to be short, 
and the freight on the amount delivered, after paying the note in full, not be- 
ing equal to the balance of charter money due, the captain brought this action 
against the original charterers for the amount, which is equal to the freight 
on the shortage of cargo. HelA, (1) that the cesser of liability clause in the 
charter applied to the voyage from New York to Spain, but did not apply to 
the voyage from Cadiz to Santos, and that a similar clause in the recharter 
was not available to the respondents. Held, (3) that the settlement, and the 
draft given in pursuance of it, as contemplated by that clause of the charter, 
when the true amount of freight was dépendent upon the amount of cargo 
delivered, were not absolute and final, but provisional only, and subject to 
correction and déduction, for any just cause by which the amount of freight 
at port of discharge might become less than wnat had been estimated in the 
settlement, through no fault of the ship; and this, whether the right to such 
déduction were expressed in the draft or not; that the master was bound to 
deduct, from the estimated settlement and from the note, before payment, 
any sum found not justly applicable thereto; and that the master' s receipt of 
Buiiicient freight moneys, applicable to the payment of the original charter 
money, inured as a payment thereof, and discharged the charterers. HdA, 
(8) that the making by the master of a note to the Cassa Marittima for an ab- 
solute payment, with apledge of the ship and freight, without being required 
to do 80 by the charter or the recharter, and without providing for a possible 
j-eduction of freight, was a departure from the original charter, and his pay- 
ment of the note out of freight money received was a voluntary and wrongf ul 
payment, which discharged the original charterers from liability for the bal- 
ance of the charter money. 

Action for Charter Money. 

Wïlcox, Adams ê Machlin, for libelant. 

Olin, Rives A Montgomery, for respondents. 

Beown, J. The libel in this case was filed to recover the sum of 
$576.29, the balance of charter money alleged to be due from the re- 
spondents, as charterers of the British bark M. J. Foley, under a 
charter-party executed between the respondents and the master, at 
the city of New York, on the eleventh day of October, 1884, for a 
voyage to Spain, and thence to Brazil, for the round sum of iÊ87S; 

'Keported by Edward G. Benediot, Eaq., of the New York bar. 
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£400 payable on delivery of "outward cargo," and the balance on the 
"delivery of the Brazil cargo at the final port of discharge." The 
installment for the outward voyage to Cadiz was paid, and a rechar- 
ter was there executed by the captain to Florez & Co., dated Decem- 
ber 29, 1884, uuder the provisions of the original charter, which pro- 
vided that the captain, if required by charterers, should sign a 
recharter, "without préjudice to this charter." Under the recharter 
the vessel was loaded at Cadiz for Santos, Brazil, with 606 tons of 
sait, as supposed, the freight to be at the rate of "22 shillings per 
English ton delivered." Bafore sailing from Cadiz, upon a "provis- 
ional settlement" between the master and Florez & Co. in respect to 
the freight for the Brazil voyage, after deducting from the estimated 
freight money some $300 advanced by Florez & Co. to the master in 
cash, and the sum of £4:78, the unpaid installment of the original 
charter money, there remained a balance of j9264 Ts. 6d. of the es- 
timated freight as per recharter, for whicû balance the captain gave 
Florez & Co. bis note, payable to the order of the Cassa Marittima, 
of Genoa, 15 days after his arrivai at Santos, with an hypothecation 
of the vessel and freight as security. 

On the discharge of the cargo at Santos, the weight reported by 
the custom-house weigher was 543 tons only, and the master collected 
from the consignées of the cargo freight upon 543 tons only. The 
delivery not having been completed within 15 days after arrivai at 
Santos, the note was paid in full before the weight of the cargo dis- 
charged was known. The shortage of 63 tons, which appeared after 
payment of the note, consequentiy left the master in arrears, for the 
balance of the charter money, to an amount equal to 22 shillings per 
ton upon the shortage, for which deficiency this libel ia filed against 
the original charterers. 

The case tnrns, in part, upon the construction of the spécial pro- 
visions of the charter, and in part upon the question of diligence or 
négligence of the master at Santos. The charter contains the follow- 
ing clauses : 

"The bills of lading to be signed, as presented, without préjudice to this 
charter. Any différence in freight to be settled before the vessel's departure 
from port of loading; if in vessel's favor, In cash at the current rate of ex- 
change, Ipss insurance; if in charterers' favor, by captain's draft upon his 
consignées, payable ten days after arrivai of vessel at port of discharge. 
Charterers' responsiliility for amount of outward charter to cease when ves- 
sel is loaded with outward cargo, and bills of lading are signed for the same. 
Vessel to hâve an absolute lien upon the cargo for ail freight and demurrage. 
If required by charterers, captain to sign recharter, without préjudice to this 
charter. " 

The respondents claim that the clause providing for a cesser of lia- 
bility on the part of the charterers should be applied to the voyage 
from Cadiz to Brazil, as well as to the voyage from New York to 
Cadiz ; both because the charterers, by reason of their absence from 
Santos, are within the gênerai reason for inserting this provision, and 
v.2e,F'.no.lO— 60 



786 FEDERAL BïlFOBTEB. 

also beeause the voyage from Gadiz to Santos was a part of one en« 
tire "outward voyage" from New York to Santos. 

The cesser of liability clause, as it is called, is now common in 
charter-parties, and bas been often presented for adjudication in the 
English courts. Its gênerai object is to free the charterer from re- 
sponsibility at distant ports, arising from circumstances not within 
bis control, or subject to his supervision. It is usually assooiated, as 
in tbis case, with an absolute lien upon the cargo in favor of the ahip 
for her freight and demurrage ; and the gênerai construction of the 
two clauses together is to consider the intent of the parties to betbat 
the sbip shall look to her lien on the cargo for ail ber claims arising 
after she leaves the port of loading, instead of relying on the personal 
responsibility of the charterer; and if the language exempting the 
charterer from the time the vessel sails is clear and explicit, he 
will be protected even against olaims for prier delays at the place of 
loading, as well as for claims at the place of discharge, though he 
were his own consignée. Sanguinetti v. Pacijic Steam Nav. Co,, 2 
Q. B. Div. 238-247; French y. Gerber, 1 G. P. Div. 73T, (affirmed, 
2 0. P. Div. 2é7;) Bannister v. Breslauer, L, E. 2 0. P. 497; Fran- 
cesco v. Massey, L. E. 8 Exch. 101; Kish v. Cory, L. R. 10 Q. B. 
553; Gardner v. Frechinann, 15 Q. B. Div. 154. 

Exemptions of this kind, bowever, are not to be extended beyond 
the fair import of the language of the charter. Boult v. Naval Reserve, 
5 Ped. Rep. 209. In that case, which in many respecta resembles 
this, but in which no draft had been given to the shippers, and the 
freight was made payable per ton on weight delivered, it was held by 
Morris, J., that the shippers could not collect the excess as estimated 
upon shipment, but must bear the loss of freight arising from a short- 
age happening throngh no fault of the ship, notwithstanding the fur- 
ther stipulation that the charterers would not be held liable for loss 
of freight arising from any cause beyond their control. 

In the présent case it is not necessary to détermine what would 
bave been the effect of the cesser of liability clause had it applied, 
under the original charter, to the voyage from Gadiz to Santos, inas- 
much as the fair construction of the charter does not, in my judg- 
ment, admit of the application of the cesser clause to the latter voy- 
age. The priuted form of charter used was one designed for an out- 
ward and a homeward voyage. Wherever the word "homeward" was 
used in the printed form of this charter, the words "Brazil" or "to 
Brazil" are inserted. The charter thus contemplâtes a voyage in two 
parts: First, to Gadiz; and, second, from Gadiz to Brazil. The ces- 
ser clause is in print, and the printed form does not cover the home' 
ward voyage ; nor is anytbing inserted in this clause as to the "Bra- 
zil voyage," or the "Brazil cargo," althougb thèse are several times 
referred to in the charter by that form of expression. On the con- 
trary, the cesser clause in the printed form is limited to the "amount 
of outward charter;" that is, to the installment payable for the voy- 
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âge from New York to Cadiz. The reason for not havîng a similar 
provision for the homeward cargo in the printed form was doubtless 
because no such provision was necessary where the final discharge was 
to be in the charterers' own port, since they could there look after 
their own intereste. The second part of the voyage, however, in this 
case being to Brazil, where the charter was to terminate, there might 
be, no doubt, similar reasons for inserting the cesser clause as respects 
that part of the whole voyage ; but, in using the blank form designed 
for homeward voyages, there was no provision for other than the 
outward voyage, and the parties hâve not supplied the omission by 
inserting any other similar provision for the Brazil voyage. The 
court cannot supply it for them. It would be going beyond the 
limits of fair construction to interpret the word "outward" in the ces- 
ser clause in any différent sensé from that in which it is used in ail 
the other parts of the charter; and in every other place, as 1 hâve 
said, it is used in distinction from the "Brazil voyage" or the "Brazil 
cargo." I cannot holdthe respondents discharged, therefore, by vir- 
tue of the cesser clause in the original charter. 

2. In the recharter executed by the master to Florez & Co. at 
Cadiz, a similar provision is inserted: "Charterers' liability to cease 
on cargo being shipped and advances made." But the respondents 
are not the charterers under that charter. They were not members of 
the firm of P lorez & Co., nor pecuniarily interested in that firm. The 
terms upon which the respondents transferred their rights under the 
charter to Florez & Co. do not appear, and are not material. Florez 
& Co. having acquired the right to freight the ship from Cadiz to 
Santos, they provided, by the recharter, for the carriage of a cargo of 
sait, at the rate of 22 shillings perEnglish ton of 2,240 ponnds deliv- 
ered. Florez & Co., as charterers under the recharter, did not bind 
themselves to the payment of the original charter money; and the 
reeharter must be assumed to be just what the original charterers 
framed and required the master to sign. The cesser of liability in 
the recharter is not available to the original charterers. 

3. The original charter, however, did f urther provide as follows : 
"Any différence in freight to be settled before the vessel's departure 
from port of loading; if in charterers' favor, by the captain's draft 
upon his consignées, payable ten days after arrivai of vessel at port of 
discharge." This clause is as applicable to the second part of the 
voyage as to the first. There is nothing in its language to limitit to 
the outward voyage. Upon the recharter, therefore, I think the cap- 
tain might bave been required to make such a provisional settlement 
at Cadiz, and to exécute such a draft, as the original charter required. 
The recharter, however, did not contain any express clause to that 
effect, and I bave great doubt, therefore, whether Florez & Co. had any 
right to such a settlement in advance. If they had not, the captain's 
note was given voluntarily, and at his own risk, and could not préjudice 
the respondents' right to bave the freight collected applied, first, to the 
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payment of the balance of the charter money. But assumîng that thia 
provision of tlie original charter became applicable to the recharter, 
then, upon the settlement made at Cadiz, if, as respects the outward 
cargo from that port, a draft had been given in pursuance of and 
strictly according to the terms of the original charter, the case would 
présent the question whether the settlement made at Cadiz should be 
deemed a final one as respects the recharterer, and the draft given 
under it payable absolutely and at ail events; or whether the settle- 
ment should be held provisional only, and the amount of the draft be 
held subject to déduction for such just causes asmight appear at the 
port of discharge. For, if the original charter bound the maater to pay 
absolutely the draft given at the port of loading under the recharter 
that the original charterers required him to exécute, then it is clear 
that the original charterers took the risk of any final deficiency in 
payment of the charter money out of the freights earnéd, after p'ay- 
ing the draft, if this deficiency arose without the fault of the vessel. 

I hâve not found any case inwhich the nature of the "settlement" 
of the freight at the port of loading, under a clause like this, bas 
been referred to, save in that of The Naval Reserve, 5 Fed. Eep. 
209, above cited. But there had been no recharter in that case ; 
nor was any "settlement" in that, case stipulated for; nor had any 
draft been given, although the original charter provided for the exé- 
cution of a draft for the différence. The suit was brought by the 
shippers upon the original estimate of freight, and it was held that 
they could not recover. 

The intent of this clause must be gathered, not from its language 
alone, but in view of the eircumstances likely to arise, and within the 
presumed contemplation of the parties. In the first place, the mas- 
ter had no means of knowing the exact weight of cargo taken aboard. 
The bill of lading states, "Weight and quality unknown." The cargo 
was loaded, and required to be loaded, by the charterers' stevedore; 
and the draft was made, not upon the final adjustment of the freight, 
but upon a "provisional settlement," and "estimated" freight. There 
are, moreover, the ordinary contingencies of such voyages. The cargo 
might be lost or jettisoned, in whole or m part, or damaged, so that 
the estimated freight would not be recoverable. There might be mis- 
take, or even fraud, in the recharterers as respects the weight put 
aboard ; or a loss of weight upon the voyage through natural causes. 
It is scarcely crédible that it should be the intention of a clause like 
this to cast upon the ship the liability for ail thèse contingencies, and 
thus to make her, in effect, an absolute insurer of the collection of the 
exact estimated amount of freight represented by the draft. More- 
over, there is nothing in the charter that requires any acceptance of 
the draft by the consignées before payment. The time given after 
arrivai is presumptively for the purpose of enabling the master to 
collect suffieient freight money before payment, and to ascertain what 
corrections, if any, are to be made upon the estimated freight repre- 
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sented by the draft. In this case, the exact amount of freight eould 
not poBsibly be ascertained until discharge, because the amount of 
freight was made dépendent upon the amount of cargo delivered. It 
would seem very improbable, if not absurd, therefore, to suppose that 
the settlement stipulated for at'the port of loading, as respects a cargo 
thus freighted, was intended to be a final settlement; or anything 
more than a "provisional settlement" upon a mère "estimate" of the 
amount of freight. In this case, the parties themselves bave, in their 
own account, described the settlement as one of that oharacter. The 
construction which the parties, in this instance, hâve put upon this 
clause, in terming it a "provisional settlement" upon "estimated" 
freight, is, I am satisfied, the proper and the légal one. If, in any 
case, the settlement stipulated for could be held intended to be & final 
settlement, it could only be where the amount of freight itself is def- 
initely fixed by the charter or bill of lading; and not, as in this case, 
where the freight is ruade dépendent upon the weight of cargo deliv- 
ered. 

I must hold, therefore, that any draft given pursuant to such a 
settlement upon a charter in which the true amount of freight is dé- 
pendent upon the amount of cargo delivered, is subject to correction 
and déduction, for any just cause, by which the amount of freight 
recoverable at the port of discharge becomes, througli no fault of the 
ship, less than that estimated in the settlement; and that in any such 
draft the maeter may properly bave inserted a provision for a déduc- 
tion accordingly. If no clause providing for such a réduction is con- 
tained in the draft, inasmueh as such a draft, payable only upon the 
contingency of the vessel's arrivai, is not a negotiable instrument so as 
to give the holder any greater rights than the promisee, it would be 
equally subject to the same déductions as if that right had been ex- 
pressed in it. As the captain, therefore, would hâve the right to make 
such déduction, it would be his duty to ascertain the true amount pay- 
able before paying such a draft, and to provide, first, for the full 
claims of the ship under his charter; because the amount applicable 
upon the draft would be only such as remained after the ship's charter 
money was paid. The master having the money derivable from the 
freight under his control, by means of his lien upon the cargo, and 
being bound to apply that money first to the ship's own charges upon 
it for the original charter money, his payment of the draft in full, 
without first protecting the ship's prior claims and the chartei'ers' 
right to the appropriation of the freight earned to the discharge of the 
charter money, would be a payment in his own wrong, which would 
relieve the charterers from liability pro tanto. The captain's receipt 
of the freight money, sufScient to pay the charter money, would oper- 
ate as a payment and discharge of the charterers' obligation, excepting 
so far as the master might hâve legally created superior liens upon 
the freight under the exigencies recognized by the maritime law. 

In the présent case it appears, as above stated, that, though a set- 
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tiement and draft were required to be given at the port of loading 
by the original charter, they were not required by any clause in the 
recharter. So far as appears from the évidence, therefore, the acts 
of the captain in making the "provisional settlement," and in giving 
a note for the benefit of Fierez & Co;, the recharterers, were volun- 
tary on bis part, and unauthorized by the respondents, the original 
charterers. Though the latter might, under the original charter, hâve 
required the master to make such a settlement, and give a draft upon 
the recharter, they did not do so. For this reason, also, it would seem 
to bave been done whoUy at the vessel's risk. 

Again, the note given by the master to Florez & Co. was a whoUy 
différent instrument from that contemplated by the original charter. 
It was, in effect, a promissory note executed by the master to the 
Cassa Marittima, providing for the absolute payment to the bank of 
£2Qé 7s. 5d., "value received on above freight for my last necessary 
expenses in order to undertake a voyage from Cadiz to Santos, sub- 
ject to the rules of Cassa Marittima, copy of which I had, and by 
terms of it I hâve pledged my vessel and freight, giving the same pre- 
cedence over every other crédit -whatever." In truth, less than one- 
quarter of this sum was advanced to the master, even if that mueh 
was for "last necessary expenses." Upon the master's executing this 
note and pledge to the Cassa Marittima at Florez & Co.'s request, the 
latter executed to the captain the following agreement : 

"For the amount of cash advanced to defray port charges and différence of 
freight resulting from the reehartering of the ship, — in ail, £264 7s. 5d., — the 
captain has given a guaranty or draft in the annexed form ; Messrs. Florez 
& Co herehy exempting the captain and owners from ail extra responsibili- 
ties, il £.ny, arising therefroin, and other [than those] to which the ship is 
bound by the terms and conditions of the C. P.datedNew York, eleventh Oc- 
tober, 1884." 

From this agreement it is évident, not only that the note given to 
the Cassa Marittima was a wholly différent obligation from that con- 
templated by the original charter, but that both Florez & Co. and the 
captain understood that fact; and that the captain received the con- 
tract of Florez & Co., agreeing to exempt, and probably to indemnify, 
him from ail this extra responsibility. If that was not the meaning 
of the agreement last cited, the only other meaning that I can attaeh 
to it is that the master should not be required to pay the note ac- 
cording to its terms, but only according to the original responsibilities 
and rights existing under the original charter. In either case it seems 
clear that the payment of the note in fuU, and the diversion thereby 
of a part of the freight earned, from the payment of the first charge 
upon it, namely, the payment of the balance of the charter money, 
was a voluntary, wrongful, and négligent payment by the master, 
which opérâtes as a discharge pro tanto of the original charterers; 
or it might be treated as a ground of légal recoupment by the respond- 
ents, to the extent of their liability, by reason of the master's wrong- 
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fui conduct. Macl. Shipp. 484; Abb. Sbipp. 414-420; 1 Mande & P. 
387; Holdsworth v. De Belannzaran, 34 Hun, 382. 

Upon thèse views of the case it become unnecessary to examine tbe 
further question whether the ship was not also négligent at Santos, as 
respects the actual amount of sait delivered. The great weight of 
proof would seem to show that 606 tons wore put on board at Cadiz, 
and that there were no causes of any considérable loss in opération 
during the short and pleasant voyage to Santos. There are varions 
circumstances that point to the probability that the deficiency of 63 
tons was owing to some mistake or fraud at 8anto8, rather than at 
Cadiz. It was the duty of the ship to the original charterers — most 
especially in view of the note for the différence which the captain had 
executed — to observe diligently the weight of the cargo discharged. 
Upon that brancti of the case, however, the testimony is embarrass- 
ing; and, as the viewspreviously expressedare sufiScient, inmyjudg- 
ment, to prevent reeovery, I do not consider further the q^uestion in 
relation to the actual amount discharged at Cadiz. 

Tbe libel is dismissed, with costs. 



The Bukrey.* 

DixoN ». The Sukeet. 

{District Court, S. D. Nm York. February 23, Ï886.) 

1. Cahriaoh of Goods bt VBssrcii — Bill o? Ladino — Stifulations— DELrvEUT 

OF Cargo — Notice to Consignée — Care of Goods— Maritime Duty. 

A stipulation in a bill of lading that cargo may be landed " wittiout notice 
to and at the rislî and expense of the consignées of the goods after theyleave 
the deck of the ship" does not relieve the master from the duty of usrng or- 
dinaryand reaaonable care for the safety of the goods until reasonable notice 
of discharge is given, or a delivery made. This duty of ordinary care to save 
the cargo from loss is a maritime duty, imposed by lawupon the master in ail 
situations until delivery is effected. The lack of such care is négligence, from 
which no stipulation exacted by the carrier can exempt him. 

2. Bamb — Construction — "Consioneb's Risk and Expense." 

Construed in connection with the Ship's duty under her ordinary agreement 
to deliver "in like good order and condition," the stipulation means that the 
goods may be landed at a proper timeand place, though without notice to the 
consignée; and that upon the ship's taking reasonable care of them after- 
wards, before notice of discharge, they will be at consignee's risk and ex- 
pense; but if discharged at an improper time or exposed to known and immi- 
nent péril of loss, without due notice, the ship will be held liable for breach of 
duty. 
8. Bame— Delivery of FKtnr m Cold Weathbb— Duty of Ship. 

Bills of lading were given at Palermo for 200 cases of lemons, deliverable to 
order, received on board the steam-ship P., designed to be sent from New 
York to Canada by rail. The lemons were subsequently transferred at Pa- 

> Reported by Edward G. Benedict, Esq., of the New York bar. 
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lemio to the steam-ship 8.; but the consignée was not notifled of such reship- 
ment, and, expecting the goods at New York by the P., paid no attention to 
the arrivai of the 8. The latter waited a f ew days after her arrivai, on ac- 
count of the coidness of the weather, but flnally discharged her fruit, the 
weather still remaining cold, and the consignées of ail the rest of the fruit 
being on the dock ready to receive and care for their consignments. No one 
appearing to claim the 200 cases of Jemons, they were left on the dock and 
speedily frozen. Held, that a vessel is bound to make a delivery at a suitable 
time; that a discharge on the dock, without notice, is not a légal delivery, 
and a discharge at a time when for want of notice the goods cannot be re- 
moved by the consignée before they would be destroyed by f rost is not a dis- 
charge at a suitable time, and not protected by the above stipulation; that the 
ship was therefore liable for the value of the fruit frozen; and that the 8. was 
further chargeable with négligence in sailing without any copy of the bill of 
lading, which would hâve apprised her that the goods were destined for Can- 
ada, and that the non-appearance of any consignée was owing to some mis- 
take arising out of the traushipment from the P. to the 3. 

In Admiralty. 

Hylnnd é Zabriskîe, for libelants. 

E. B. Convers, for claimant. 

Brown, J. This libel was filed to recover the value of 200 cases 
of lemons brought by the steam-ship Surrey from Palermo to New 
York, and discharged at Harbeck's stores, Brooklyn, on January 26, 
1885, and there destroyed by frost. The lemons were shipped at 
Palermo by the International Line, and a bill of lading given by the 
agents of that line to the shipper, reciting the receipt of them on 
board the steam-ship Penyghent, by which vessel they were expected 
to be forwarded. For some reason the Penyghent was delayed, and 
the steamer Surrey was chartered by the line to run in her place; 
and the lemons in question were accordingly laden on board the Sur- 
rey. No bill of lading was given by the Surrey. The previous bill 
of lading, reciting the shipment on the Penyghent, made the goods 
deliverable to order in New York. That bill of lading was indorsed 
by the shippers, and forwarded by them to Dixon Bros., Montréal, 
for whom the goods were shipped, to be forwarded thither by rail from 
New York. At the top of the bill of lading signed by the agents of 
the line is a mémorandum in red ink, "For transhipment for Canada." 
Dixon Bros., on receipt of the bill of lading, sent it to their agent in 
New York to attend to the receipt of the goods from the steamer, and 
to forward them to Montréal. During the week previous to January 
21st, about which time the Penyghent was expected, the agent of 
Dixon Bros, called several times at the office of Seager Bros., the 
agents of the steam-ship line in New York, and stated that he ex- 
pected fruit by the Penyghent, and inquired when her arrivai was ex- 
pected. No information as to the Penyghent could be given, or ob- 
tained; but the expected arrivai of the Surrey was conspicuously 
bulletined in the office of the agents. No notice, however, of the 
transfer of the fruit from the Penyghent to the Surrey was received 
either by Dixon Bros., or by Seager Bros., the agents of the line. In 
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the ordinary course of business the latter should hâve receîved notice 
of the transhipment; and there was évidence at the trial that such 
notice had been sent to them, but was not received, owing to some 
irregularities in the mail. There was some évidence, also, though 
not of a very satisfactory character, that notice of the transfer to the 
Surrey had been given to the shipper at Palermo. His testimony on 
this point was not obtained, 

Only a small amount of fruit, some 4,500 cases, was brought by 
the Surrey. After several days of waiting for mild weather, on the 
morning of the 26th, the consignées of ail the fruit except the 200 
cases in question, by their représentatives at the wharf, determined 
to accept the delivery of the fruit on that day ; and accordingly the 
whole number, 4,500 cases, were landed upon the dock. The day 
proved cool. At 11 o'clock a. m. the thermometer was 29 deg. Fah- 
renheit; at 3 p. M. 25 deg., — an exposure that such fruit could not 
bear for more than three or four hours without being destroyed. The 
number of boxes, however, being small, and the rest of the consignées 
being prepared to remove their fruit away at once, ail the rest was 
removed without injury. But the libelants and their agent having 
no knowledge that the fruit had corne by the Surrey, or that it was 
to be discharged, and no one else giving the 200 cases any attention, 
those cases were frozen and destroyed. 

The weather on the 26th was beyond question unsuitable for the 
discharge of fruit, except upon the actual présence and readiness of 
the consignées to remove it immediately. A vessel is bound to make 
a delivery, and a delivery at a suitable time. A discharge upon the 
wharf, without notice to the consignée, is not a légal delivery; and a 
discharge at a time when, for want of notice, thegoods cannot be re- 
moved by the consignée before they would be destroyed by frost, is 
not a discharge at a suitable time. The vessel in this case is there- 
fore clearly liable, unless she is protected by the stipulations of the 
bill of lading. 

The bill of lading recited the shipment on board the Penyghent, 
giving "liberty to tranship any part of the cargo by steamer [bïank] ." 
Under this blank power of transhipment I shall assume that the goods 
were lawfully transferred to the Surrey; and that the latter is enti- 
tled to ail the benefits, and subject to ail the obligations, of the bill 
of lading given for the Penyghent, and that notice of the transfer was 
given to the shipper at Palermo. The bill of lading provided that 
the goods should "be delivered from the ship's deok, where the ship'a 
responsibility shall cease, in the like good order and condition, at the 
port of New York, unto order or assigns." The foUowing stipulations 
were also added : 

" Tbe collector of the port is hereby authorized to grant a gênerai order 
immediately on entry of the ship at the custom-house, New York. * « * 
Simultaneously with the ship's being ready to unload the above-mentioned 
goods, or any part thereof, the consignée of said goods is hereby bound to 
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beready to receîve the same from the ship's side, elther on tlie wharf or 
qnay at which the ship may lie for discharge, * * * and, in default 
thereof, the master or agent of the ship, and the coUector of above port, are 
hereby authorized to enter the sàid goods at the custom-house, and land, 
warehoùse, or place thein in lighters, without notice to and at the risk and 
expense of the said consignée of the goods after they leave the deck of the 
ship; and the owners of the ship are to hâve a lien on said goods until the 
payment of ail costs and charges so incurred." 

The arrivai of the ship was entered in the custoin house on the 
21st. On the same day, at 2 :30 p. m., a gênerai order was obtained 
from the collector for the landing of her cargo, together with a per- 
mit for the goods to remain on the wharf 48 hours from that time. 
The permit last named directed the custom-house inspector, at the 
expiration of 48 hours, to send the cargo remaining on the wharf, not 
permitted, to the proper gênerai order store. The time covered by 
this permit had expired nearly three days before thia fruit waa 
landed. There is no évidence whether the permit was renewed or 
not. 

It is a pervading ruie of the maritime law that the master of a 
vessel intrusted as carrier with the custody of the property of a dis- 
tant owner is bound to exercise reasonable care of the goods until 
delivery pursuant to the contract. This duty of reasonable care for 
the préservation of the property from loss arises in ail situations and 
in ail emergencies. Machl. Shipp. 428-430, 437, 443 ; Cargo ex Argos, 
L. E. 5 P. G. 135; The Spartan, 25 Fed. Eep. 44, 56. It is in ac- 
cordance with this gênerai obligation that, in the absence of any 
spécial stipulations in the bill of lading, if a cargo be duly landed, on 
notice to the consignée at the port of destination, and the consignée 
fails to appear, or refuses to take the goods, the master cannot aban- 
don them, but is responsible for reasonable care of the goods, and must 
either hold them as bailee, or store them on the shipper's account. 
Richardson v. Goddard, 23 How. 39 ; The Grafton, 1 Blatchf . 173, 175 ; 
Redmondw. Liverpool, etc., 46 N.Y. 578; Me Andrew v. Whitlock, 52 N. 
Y. 40, 46; The City of Lincoln, 25 Fed. Eep. 839, and cases there cited. 
Where the stipulations of the bill of lading require the consignée to 
be présent and receive the goods as soon as the vessel is ready to un- 
load, and that they shall be at the oonsignee's risk as soon as landed 
on the dock, and the consignée is duly notified, and attends in order 
to accept the goods as landed, and takes more or less charge of them, 
the stipulation is held to exempt the ship from subséquent loss or 
damage. The Santee, 2 Ben. 519; S. G. 7 Blatchf. 186; The City 
of Austin, 2 Fed. Eep. 412; The Kate, 12 Fed. Eep. 881. In such 
casés, as the consignée bas due notice of discharge, and accepts the 
goods, the duty of protecting the property is cast by the contract upon 
him, and the ship is relieved. In the case of The Snntee, 7 Blatchf. 
186, 189, WooDBTJFF, J., says: "On the extrême question, what, un- 
der such a bill of lading, the carrier should do in a case in which the 
consignée could not be found, or should not appear at ail to receive 
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the goods, ît is not necessary to express an opinion." Thaï is the 
précise question presented in this case. It is answered, in my judg- 
ment, by the gênerai rule oî the maritime law above cited. 

As respects ail such stipulations ineerted by the carrier for his ex- 
emption from liability, the ordinary rule is tbat they are to be strictly 
construed. They are not to be extended by implication beyond the 
fair import or necessary meaning of their terms. Still less do they 
exempt from négligence, or from the duty of ordinary care imposed 
by law upon the carrier, unless that be expressly stated, or unless the 
stipulations can otherwise hâve no effect at ail. Thus, a gênerai pro- 
vision that goods shall be carried at the "owner's risk" does not ex- 
cuse the carrier from the duty of ordinary care. Neiv Jersey St. Nav. 
Go. V. Merchants' Bank, 6 How. 344; Bank ofKentucky v. Adams Exp. 
Go., 93 U. S. 174, 181; Mynard v. Syracuse, etc., 71 N. Y. 180; Gan- 
Jield V.Baltimore é 0. R. Co., 93 N. Y. 532; Holsapple v, Rome, etc., 
86 N. Y. 275. Under the décisions of the suprême court in Railroad 
Go. v. Lockwood, 17 Wall. 357, and Express Go. v. Galdivell, 21 Wall. 
264, and Bank of Kentucky v. Adams, etc., 93 U. S. 174, 181-184, it 
is well settled in the fédéral courts that ail stipulations, indirect as 
well as direct, inserted by the carrier for exemption from loss by his 
own négligence, are void. The Hadji, 20 Fed. Rep. 875. 

From either of the above points of view, I am of opinion that the 
stipulations of the présent bill of lading do not exempt the Surrey 
from responsibility for the loss of the goods under the circurastances 
of this case. The very terms of the bill of ladiug, although author- 
izing the ship to land the goods when she was ready to unload, with- 
out notice to the consignée, and at his risk, do not purport to relieve 
the ship from her previous agreement to deliver the goods "in like 
good order and condition;" nor to absolve her from her gênerai mari- 
time duty to take reasonable care of the goods in ail situations; nor 
to authorize a delivery at an improper time; nor voluntarily to expose 
the goods to obvious péril of destruction. None of thèse exemptions 
can therefore be attached to this stipulation by implication. It is 
limited by légal construction, as the clause providing for carriage 
at the "owner's risk" is limited in the cases above cited. The 
agreement to deliver "in like good order and condition" is incompati- 
ble with the broad exemption claimed by the ship under the spécial 
clause. Construed strictly, and so as to harmonize with the ship's 
duty to make a good delivery, the stipulation means that the goods 
may be, indeed, landed at a proper time and place, though without 
notice to the consignée ; and that, upon the ship's taking reasonable 
care of them afterwards, they will be at the consignee's risk and ex- 
pense ; but if discharged at an improper time, or voluntarily exposed 
to known and imminent péril of loss, the ship will be held liable for 
her breach of duty. The Aline, 25 Fed. Eep. 562. Again, as the 
duty to take reasonable care of the goods until proper notice of dis- 
charge is given, or a delivery is completed, is not affected by this 
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stipulation, the failure to take such reasonable care of the goods in 
the mean time is négligence, from responsibility for which no stipu- 
lation exacted by the carrier can exempt him. Bank of Kentucky v. 
Adams, supra. 

I adhère, therefore, to the views heretofore expressed in the cases 
of The Boskenna Bay, 22 Ped. Eep. 662; The Egypt, 25 Fed. Eep. 324, 
327, 328; and The City of Lincoln, 25 Fed, Eep, 835, 839. Such 
stipulations as thèse, though they expressly authorize the landing of 
the goods on the dock without notice, do not dispense, until reason- 
able notice of discbarge, or a légal delivery, with the use of ordinary 
and reasonable care for the safety of the goods. Considering the great 
amount of goods that corne consigned to order; the fréquent impos- 
sibility that consignées should either know or be prepared to take im- 
médiate care of such goods as soon as landed; and that it may often 
happen that there is no one présent, except the ship's company, that 
can possibly give any care to goods thus landed, — an express stipu- 
lation that ail goods might be landed instantly, without notice and 
without regard to circumstances, and that the ship should not be re- 
quired to take any further care of them whateyer, when mère ordi- 
nary attention would préserve them from destruction, should be held 
to be an unreasonable and unconscionable exaction by the carrier, 
and void as against public policy. Express Co. v. Caldwell, 21 Wall. 
264-266. In the management of the steam-ship Unes that require 
stipulations like those in the présent case, reasonable care of the 
goods landed is intended to be afforded, and is usually afforded, by 
varions means, such as covered piers, locked gâtes, watchmen, and 
appliances for extinguishing fire. The actual intent is to give rea- 
sonable protection. The carriers seek to make this protection volun- 
tary, in order to avoid légal liability in case of loss. But if the loss is 
by the ship's clear fault, that is négligence, and the stipulation does 
not avail her. AU the just requirements and conveniences of shipping 
Unes, having référence to the necessities of regularity, economy, and 
dispatch on their part, {The Egypt, 25 Fed, Eep. 320, 327,) wiU be 
protected under such stipulations as the présent, although thèse stip- 
ulations are so limited by construction that the ship shall still be held 
legally bound to take such reasonable and ordinary care of the gnods 
as may save them from destruction, and which no one but tbe ship is 
at the time in a situation to give. 

In the case of The Egypt it was held, upon the faets, that there was 
no négligence or want of reasonable care, and the ship was therefore 
held not liable. In the présent case, the facts show the contrary, 
The weather, as above stated, was so cold that it was not a proper 
time for the discharge, unless the consignées were présent, and pre- 
pared to take the fruit away immediately, The consignées of thèse 
200 cases were not présent, and had no knowledge that the goods vieit 
on the Surrey, To discharge the fruit at such a time, without prev."- 
ously ascertaining whether the consignées were présent and prepared 
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to remove it or not, was voluntarily exposing it to évident péril, which 
was itself an act of négligence. 

The évidence shows, however, that the défense now set up is in the 
nature of an after-thought, and was not the ground of the ship's oon- 
duct at the time. The ship had in fact waited several days for fa- 
vorable weather. When thèse goods were landed they were supposed 
to be represented by the consignées présent. The marks upon thèse 
200 cases were the initiais of a prominent fruit dealer in New York, 
who, it was supposed, had arranged to remove them. Bat this was 
at best mère supposition. The Surrey had taken no copy of the bill 
of lading, and no bill of lading for thèse cases was presented to the 
ship before the discharge. In sailing without the ordinary maritime 
document for thèse goods, she was evidentiy in f ault ; and that fault 
contributed to her misapprehension in this case. Had she had a copy 
of the bill of lading, it would hâve been perceived that the goods were 
to be "transhipped for Canada ;" and when the 200 cases were found 
remaining on the wharf in a cold day, after ail the others had been 
removed, that circumstanee would hâve indicated the probability that 
the consignée of thèse goods, which were intended for Canada and were 
deliverable to order, had had no notice of their arrivai, and that the 
ship must therefore take care of them to prevent their speedy de- 
struction. 

It is urged that inasmuch as the custom-house inspeetors, after 
the expiration of the 48-hour permit, were authorized to remove the 
goods at once to the gênerai order store, and inasmuch as sections 
2966 and 2969 of the Eevised Statutes required the collector to take 
possession of merchandise diseharged under gênerai order, and to de- 
posit the same in bonded warehouse, and that such goods "shall be 
kept with due and reasonabie care, at the charge and risk of the 
owner," the goods in this case, from the moment they were landed, 
must be deemed in the possession of the inspecter and under his care, 
and the vessel held exempt. If it had appeared that the inspecter 
had taken the actual custody and control of thèse goods, a différent 
case might be presented. But there is no évidence to that elïect. 
The provisions cited from the Eevised Statutes are designed for the 
benefit of the government, and not to exempt the ship from any re- 
sponsibility. The Egypt, 25 Fed. Eep. 320, 333. Had any attempt 
on the part of the ship to take care of thèse goods been thwarted by 
the inspector's interférence, the vessel might possibly bave been ex- 
cused. It is évident that the inspecter exercised no charge or con- 
trol over them, and they were frozen because the ship gave them no 
attention. So far as appears, there was nothing that prevented the 
dhip from doing any suitable acts for the protection of the goods, 
either by taking them back into her hold, or by making suitable pro- 
vision for them on the wharf, or by requesting the inspecter to for- 
ward them at once to the warehouse, which upon request he would 
doubtless hâve done. 
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The ship's inattention to the fruit, it is pretty évident, arose less 
from design than from accident, through the common misunderstand- 
iilg growing ont of the tranafer of the cases from the Penyghent to 
the Surrey. TJnder thèse oircumstances, the question is on whom, 
under the contract, the loss must legally fall. For thereasons above 
stated 1 must hold the vessel responsible, as was done in the cases 
of The Aline, 19 Fed. Kep. 876; S. 0. 25 Fed. Eep. 662; and the 
The Boskenna Bay, 22 Fed. Eep. 662. 

A decree may be entered for the libelants, with costs. 



Craig, Adm'r, v. Continental Ins. Co. 
{Circuit Court, B. D. Miehigan. February 8, 1886.) 

1. Shipping — Limited Liabilitt Act— Wkbckbd Vessel. 

The act limiting the liability of the owners of vesaels applies to a vessel ta 
a wrecked condition, though she be incapable of self propulsion, or of carry- 
ing a cargo. 
3. Same— Knowledob and Pbivitt of WnECKiNG Master of Insurance Com- 
pany. 

The "knowledge and privity" of the wrecking master of an Insurance Com- 
pany is not the knowledge and privity of the corporation so far as to charge 
it with responaibility for bis négligence beyond the value of the vesseL 

On Motion for a New Trial. 

The f acts of this case were substantially as foUows : 
PlaintifE was the administrator of the estate of John Carbry, deceased, who, 
at the tirae of bis death, waa the engineer of a steam-pump on the barge 
Enterprise. On November 20, 1883, while upon a voyage from Sarnia to 
Lake Superior, the Enterprise went ashore upon Green islaud, in the north- 
em part of Lake Huron. While in that condition she was abandoned to her 
underwriters, of wliich défendant was one. Thèse underwriters were repre- 
sented byCrosby & Dimock, gênerai Insurance agents at Bufîalo. Upon re- 
ceiving notice of the loss, Crosby & Dimock sent vvord to Oapt. Rardon, their 
wrecking master, to organize an expédition and go to her relief. Rardon 
was what is called a marine inspecter of four Insurance companies, repre- 
sented by Crosby & Dimock. Among his other duties was that of rescuing 
wrecked vessels and getting them to a port of saf ety. He carried a card, upon 
the back of which were the printednamesof four Insurance companies known 
as the "Big Four," one of which was the Continental. The face of this card 
contained his name and the words "Marine Inspecter. " ITpon receiving thèse 
instructions he hired the tug Balize and certain steam-pumps, and went to 
Green island. Upon arriving there, he found the Enterprise had been lying 
10 or 12 days upon the beach, got her olï without great difïïculty, and started 
to take her to Détroit. John Carbry, the plaintiff' s intestate, was the engi- 
neer of the steam-pump. aiid in the immédiate employ of the owner of the 
pump. About half way down the lake, and olï Pointe Aux Barques, the En- 
terprise suddenly fliled, and sank with ail on board. 

The plaintiff claimed that Eardon was négligent in attempting to 
cross the lake at this season of the year, without having made a more 
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thorongh examinatîon of the vessel's condition before setting ont. 
He recovered a verdict for $8,000, and the défendant moved for a 
new trial. 

F. H. Canfield, for the motion. 

Don M. Dickinson, for plaintiff. 

Beown, J. The most important question in this case, and one 
which goes to the entire mérita of the plaintiff's claim, arises upon 
the request of the défendant to charge that the limited liability act 
is a complète bar to the action. This act, which, so far as it is ap- 
plicable to this case, is embodied in Eev. St. § 4283, déclares that 
"the liability of the owner of any vessel, for any * * • act, 
matter, or thing, loss, damage, or forfeiture, done, occasioned, or in- 
curred without the privit}' or knowledge of such owner or owners, 
shall in no case exceed the amount or value of the interest of such 
owner in such vessel, and her freight then pending." It is conceded 
in this case that the Enterpi:ise beeame the property of the défend- 
ant by virtue of the abandonment, and that she beeame a total loss 
at the time of the death of Carbry. If the act applies to this case, 
it follows that the liability of the défendant was extinguished by the 
sinking of the vessel. There is no doubt that when the loss is total 
this fact may be pleaded, and no proceedings under the statute are 
neoessary. The Scotland, 105 U. S. 24. 

It was suggested upon the argument that the statute did not apply 
to a vessel in the condition of the Enterprise; but this objection is 
without force. She was still a vessel, though seriously injured by 
the stranding, and was in a condition to do damage to other prop- 
erty. It certainly cannot be the law that the owner loses the pro- 
tection of the act the moment bis vessel goes ashore, and that be 
must abandon her then at the péril of waiving this défense. 

It is further insisted, however, that the àct does not apply, as the 
négligence was not without the privity or knowledge of the owner. 
This position assumes that the knowledge and privity of Eardon was 
that of the insurance company; in other words, that he stood in the 
position of owner to this vessel. Upon the trial of this case I felt 
very grave doubt as to the soundness of this proposition, but decided 
to give plaintiff the benefit of this doubt, that the question might be 
more carefully considered upon motion for a new trial. None of the 
reported cases are décisive. Few of them throw any light upon the 
point. It was held in Walker v. Transportation Co., 3 Wal. 150, 
that the owners of the vessel were entitled to the benefit of the act, 
notwithstanding the négligence of their officers and crew; in other 
words, that the négligence of the owner must be a personal négli- 
gence; but the question who is the person whose négligence shall de- 
prive a corporation owner of the benefit of the act was not consid- 
ered. This ruling was followed in The Whistler, 2 Sawy. 348, and in 
Chisholm v. Northern Transp. Co., 61 Barb. 363. Such is also the 
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ruling of the English courts. Wilson v. Dickson, 2 Bam. & Alu. 
2-13; The Warkworth, 9 Fioh.Div. 20. In Lord y. Goodall.éSavf y. 
292, it was said that when the owner is a corporation, the privity or 
knowledge of the managing ofQcers of the corporation naust be re- 
garded as the privity and knowledge of the corporation itself ; cit- 
ing Philadelphia, etc., R. Go. v. Quigley, 21 How. 202, and HiU 
Manvf'g Go. v. Providence, etc., S. S. Go., 113 Mass. 495, wharein 
it was said, in référence to this aot, that "if the owners are a cor- 
poration, the président and directors are not merely the agents or 
servants, but the représentatives, of the corporation, and the acts, 
intentions, and négligence of such officers are those of the corpora- 
tion itself." 

Thèse appear to be the only cases in whioh the point is alluded to. 
If the question were whether Eardon was a fellow-servant of Carbry, 
in such sensé as to make the corporation responsible to the plaintiff 
for his négligence, we shonld hâve no hésitation in saying, upon the 
authority of Hough v. Railwny Go., 100 U. S. 213, and Ghicago, etc., 
R. Go. V. Ross, il2 U. S. 377, S. G. 5 Sup. Ct. Eep. 184, that he 
was not. But in this class of cases the question is not one of exemp- 
tion, but of limitation of liability. The act does not contemplate that 
the owner shall be exempt from liability by reason of the négligence 
of his servants, but that his liability shall be limited to his interest 
in the vessel, unless hispersonal négligence shall hâve contributed to 
the loss. Eardon was not au officer of the corporation. He was not 
its gênerai agent. He was the marine inspecter or wrecking agent 
of four companies, of which the défendant was one. He was not 
€ven employed directly by the corporations, but by Crosby & Dimock, 
their gênerai agents at Buffalo; and, so far as the record shows, 
neither the président nor the directors of thèse corporations had any 
knowledge of his appointment. His powers were no greater than 
those of the master of a vessel, whose authority to employ assistance 
when his ship is stranded is beyond dispute. If the owner had been 
an individual instead of a corporation, it would hâve seemed clearer 
that Eardon did not stand in his place, but the law applicable to the 
case would be the same. We are entirely clear, in our opinion, that 
the case is within the act, and that the judgment should be for the 
défendant. 

The verdict will be set aside, and a new trial granted. 
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Fbiedman and others v. Isbabl and others, 

(Circuit Court, E. D. Louisiana. January 80, 1886.') 

Rkmovai, of Cause — Dikecting Makshal to Take Propbbtt fbom Shbkipf, 
Held tiNDBB Attachment Issued by Statb Coubt. 

Where a case bas been rightfully removed from a state court, and tbe 
sheriff holds property under an attachment issued by that court, and one of 
the issues of law is as to wliether the property attached was legally attacbed, 
and what privilèges and rights plaintiff may bave to and in such property, 
the circuit court may issue an order directing the marshal to take the prop- 
erty from the sherifE, and hold it for the circuit court. 

On Motion to Eemand, and to Vacate Order to Marshal, etc. 

Jo8. P. Hornor and F. W. Baker, for piàintiffs. 

A, H, Léonard and Marks d Bruenn, for défendants. 

BoARMAN, J. This suit was begun in the state court, where writs 
of attachment were issued, and certain property was seized, and is 
now held by the sheriff. The défendants caused the case to be re- 
moved on the ground of différent citizenship. The state court refused 
the order for removal. The transcript was filed in this court, and 
some days afterwards the défendants filed a pétition showing that the 
transcript diseloses the fact that the sheriff of Ascension parish 
had siezed certain property of the défendant, and now, notwithstand- 
ing the suit is removed to this court, prétends to hold the said prop- 
erty by virtue of said writs. The petitioner prayed for an order di- 
recting the marshal to take from the sheriff the said property, and 
hold the same for this court. That order was granted. Before this 
order was executed, the plaintiffs moved to remand the case, and ob- 
tained a rule to show cause why the order to the marshal should not 
be vacated. Both of thèse matters are now before the court. 

The state court, under its gênerai jurisdictional power, was author- 
ized to try the case. This court has jurisdiction totry the suit as an 
original suit, or as a case removed to it because of the différent citi- 
zenship of the suitors. The motion to remand being overruled, the 
question as to vacating the order must be considered from the con- 
clusion that the suit is rightfully removed, and that this court has 
jurisdiction to try the case, and ail of its issues and controversies, 
just as if it had gone on in the state court. 

One of the issues of fact and iaw is as to whether the property at- 
tached was legally attached, and what privilèges and rights the plain- 
tiff may hâve to and in the said property. The life of a judgment 
lies in the power of the court to exécute it, and it is essential to com- 
pétent jurisdiction that the property in an attachment suit, whether 
in the state or fédéral courts, should be in the légal custody of the 
court ; otherwise a judgment affecting the res in the case would be 
an idle formality. 

v.26F.no.ll— 51 
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It appears that many, if not ail, the difBculties suggested by thé 
counsel, resisting the allowance of the order, grew out of the fact that 
the state and fédéral courts look to différent sovereignties for the source 
of their judicial powers. As a rule, thèse courts administer the same 
laws ; the United States courts administering the laws of the states 
in which they may be sitting ; but the latter courts, on ail questions 
of jurisdiction to try a particular case, look to the constitution and 
laws ôf the United States, and must for themselves, and in view of 
the duties and responsibilities imposed on them by the law of their 
sovereign, consider and décide such questions. Of course, the cir- 
cuit court bas no appellate power over the courts of any states ; but 
its power to try the case, after it is properly removed, carries with it 
the authority to issue such orders as are necessary to make its juris- 
diction effectuai for enforcing the supremacy of the constitution and 
laws of the United States. Rosenthal v. Walker, 111 U. S. 186; S. 
S.* Sup. et. Eep. 382; TarUe's Case, 13 Wall. 406; Ableman v. 
Booth, 21 How. 506; Covell v. Heyman, 111 U. S. 179; S. G. 4 Sup. 
et. Eep. 355. 

It bas been held that the United States courts to-day are vested 
with ail the judicial power that congress, under the constitution, can 
grant to them, and the act of 1876 has been declared by the United 
States courts to be free from ail questions as to its constitutionality. 
The authorities are uniform in holding that when the formalities pre- 
scribed in that act for the removal of a suit hâve been complied with, 
the suit, eo instanti, is removed to the circuit court. Insurance Co. 
V. Dunn, 19 Wall. 223. Logically, it must foUow from the language 
of that act, as well as from the fréquent interprétations the United 
States courts hâve been called on to give to that act, that a suit right- 
fully removed is ail out of the state court, and that ail of it — the rec- 
ord and res — is in the circuit court, and that the circuit court and its 
oificers are then charged with the duty of exercising ail the conserv- 
atory writs and processes necessary to maintain its jurisdiction, and 
make the judgment of the court, in relation to the parties and the res, 
— whatever the judgment may be, — effectuai. 

The counsel arguing the motion to vacate admits* for the sake of 
his argument, that the case is rightfuUy removed; but he eon tends 
that there is no power in this circuit court to cause the res to be 
brought hère. In support of this proposition, he cites the following 
cases: Chesapeake é 0. R. Co. v. White, 111 U. S. 134; S. G. 4 
Sup. Gt. Eep. 353; Covell v. Heyman, 111 U. S. 176, 182, 184; S. 
G. 4 Sup. Gt. Eep. 355; Taylor v. Carryl, 20 How. 583; Com. v. 
Roby, 12 Pick. 506; Krippendbrf v. Hijde, 110 U. S. 283; S. G. 4 
Sup. et. Eep. 27. The opinions in the cases cited do not appear to 
hâve been based on a considération of such facts as are shown in 
this case, and a careful reading of them does not impress us with the 
thought that the suprême court intended to say anything authorita- 
tively as to what they would hold should a case involving such facts 
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as are in Ihîs case corne before that court. The order asted for does 
not contemplate the taking of property by the United States court 
out of or away from the jurisdietion of the state court, nor will its 
exécution bring about a conflict of jurisdietion. Such a condition, 
in fact or in law, could not corne about unless the property now in 
the hands of the sherifî is in the possession of the law. If we be- 
lieved the property held by him is now in the possession of the law, 
that it is held by the sheriff under an operative writ or under compé- 
tent authority, we would go no further in this matter. The reading 
of the act of 1875 shows clear enough what its authors meant, and 
we must discharge our duty in aecordance with its provisions. 

In Kern v. Huidekoper, 103 U. S. 485, the court, having cited a 
number of cases, said : 

"Those cases décide that property held by an offlcer of one court, by virtue 
of process issued in a cause pending tlierein, cannot be taken from his pos- 
session by the offlcer of another court of concurrent jurisdietion, upon pro- 
cess in another case pending in tlie latter court. But hère there is but one 
case. It is brought in the state court. It falls within the terras of the act of 
congress for the removal of causes. When the prerequisites for removal hâve 
been performed, the paramount law of tlie land says that the case shall be re- 
moved, and the case and the res both go to fédéral court. * * * When 
the removal is accomplished, the state court is left without any case, au- 
thority, or process by which it can retain the res. * * * The suit, and the 
subject-matter of tlie suit, are both transferred to the fédéral court by the 
same act of removal, or, when a bond for the delivery of the property has 
been taken, as in this case, the bond, as the représentative of the property, 
is transferred with the suit. There is no interférence with the rightful ju- 
risdietion of the state court, and no divesting from its possession of property 
which it has the right to retain. " 

Let it be accepted fully, that the suit in which the attachment was 
issued is no longer a suit pending in the state court, but that there 
is but one suit, and it is in this court, and the difficulties as to a con- 
flict of jurisdietion cease to be serions. Under the opération of the 
act of J875 there is but one suit, and that is now ail in this court. 

It can hardly be seriously disputed that, when a case is rightfully 
removed to this court, the circuit judge can do or should do ail that 
the state judge can do or should do if the case had remained to the 
end in the state court, and it follows that the fédéral judge possesses 
ail facilities and powers which the state court could hâve exercised 
to dissolve the attachment if wrongfuUy issued, or to maintain and 
fix, by judgment, ail the rights of the parties in the removed suit. 
Otherwise the suit is not removed. This view cannot be enforced 
unless this court has the res in its possession. 

Again, it is contended that the défendant, seeking relief against 
the refusai of the state court to allow the removal of his case, must 
look, on a writ of error, to the appellate power of the suprême court 
of the United States. Whether congress can or cannot give the cir- 
cuit courts of the United States power to issue writs of injunction, 
writs of prohibition, or processes for contempt when the state court 
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goes on with the trial of the case, need not now be consîdered. It is 
enough to say that congress lias not giren to the United States courts 
such a power. But no such power is required to make effectuai the 
order herein sought by défendant; and it does not follow beeause 
such writs cannot issue, that the res in the removal suit cannot be 
brought to this court, and subjected to its jurisdiction just as fully 
as it would hâve been had the sait been dismissed in the state court, 
and then filed in this court. The end can be attained without in- 
voking the appellate power of the suprême court; and there is no 
reason why a method or proeess, not prohibited by law, should not 
be now adopted, by which the act of 1875 can be made to attain the 
purpose its authors had in view when it became the suprême law of 
the land. It seems that the purpose of the mover for the order 
might be effected by taking up the case from the state court, on writ 
of error, to the suprême court; but none of the cases cited, directly 
or indirectly, seem to forbid the issuance of the order prayed for. If 
the détendant, as has been frequently held, need not stay longer or 
appear at ail in the state court after the case is rightfully removed, 
why should he, in seeking for relief from the refusai of the state court 
to allow his suit to be removed, be limited to an effort to bave the 
error of the state court corrected by the United States suprême court ? 
If there was no jurisdiction in the state when the pétition and bond 
were filed, why should the défendant go to the suprême court to cor- 
rect an error committed by the state court after that court had lost 
its jiirisdictional power to do anything in the case ? By the para- 
mount law of the land, the state court is directed, when certain for- 
malities bave been complied with, to give up to the United States 
court ail the jurisdiction it had when the suit was removed. By op- 
ération of the suprême law, the state court is shorn of its powers to 
do anything further in the case, and not a vestige of the suit, or its 
subject-matter, rightfully remains in the state court. Kern v.Huid- 
ekoper, 103 U. S. 485; Chesapeake & 0. R. Go. v. White, 111 U. 
S. 134; S. C. 4 Sup. Ct. Eep. 353; Insurance Go. v. Dunn, 19 Wall. 
323. True, the state court has the power, whatever may be the dé- 
cision of this court, physically to go on now and try the case ; but its 
judicial power to continue its possession of the res, throngh the 
hands of its sheriff, is at an end, and his possession is not the pos- 
session of the law. The writ under which he seized the res is dead, 
and in his hands it is a shadow, and he cannot interpose it between 
himself, as an officer of the state court, and the marshal, when he 
demands the property. Insurance Go. v. Morse, 20 Wall. 445; Rail- 
road Go. v. Mississippi, 102 U. S. 141. 

This court's views may not be in accord with the opinion that the 
suprême court may announce should this case go up; but its décision, 
in the nature of things, must be the law for the case until the appel- 
late court holds differently. For the purpose of passing upon the 
rule now being tried, this court has the fullest jurisdiction to say that 
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the sait is or it is not rightfully hère, and ail we bave said is based on 
the opinion that the suit is rightfully removed. If it is rightfully re- 
moved, the force of what we hâve said cannot be denied. Bank of 
V. S. y.Halstead, 10 Wheat. 51; The St. Lawrence, 1 Black, 522. 

This court cannot try the case, and dispose of the res, until it is in 
possession of the law which gives this court jurisdiction to try the 
case. The state court cannot try the case, because it is now without 
"any case, authority, or process by which it can retain possession of 
the res." Again, we say that this court is not interfering with or at- 
îempting to take a thing which is in the possession of the state court. 
The thing we direct the marshal to take is not in the possession of 
the law, because the writ under which the sheriff took possession of 
the property is now, under the provisions of the act of 1875, without 
effect in law. The writ cannot now protect him, in withholding the 
property from the demands of the marshal, to any greater extent 
than it would if the suit was dismissed, and the défendant should 
make a demand for the property. 

The motion to romand is denied, and the rule to vacate the order 
to marshal is refused. 



YouNG V. TowNSHip op Clakendon, impleaded, etc. 

(Oircuit Court, E. D. Miehigan. February 15, 1886.) 

1. MUNICrPAI. CORPOBATIONS — BOND ISSUED TO CONSOLIDATED RaILHOAD COM- 
PANIBS — ESTOPPEL. 

When a municipallty contracts with and issues its bonds to a railroad Com- 
pany f ormed by the consolidation of two other companies, it is estopped to 
question the validity of the consolidation. 
8. Samb— Vote as Township to Issue Bonds — Statutb TJnconstitutional— 
Subséquent Décision op 8upbemb Coubt — Rights of Crkditors oï' Rail- 
road. 

A township, having voted to aid the construction of a certain railroad, ia- 
Bued its bonds for that purpose, and deposited them in escrow with the state 
treasurer to await the certificate of the governor of the completion of the road. 
While the road was in progress, the law under which the bonds were issued 
was declared to be unconstltutlonal, and the bonds were returned by the state 
treasurer to the township. The company went on and completed the road. 
Subsequently the bonds were declared by the suprême court of the United 
States to bave been rightfully issued, and a judgment créditer of the road 
filed his bill to obtain the beneflt of them. Held, that the surrender of the 
bonds by the state treasurer, and their rétention by the towjiship, was a con- 
version which entitled the company to bring immédiate suit, and that the bill, 
not having been filed until 13 years after the bonds were surrendered, must 
be dismissed. 

On Demurrer to Bill in Equity. 

This was a bill filed in 1885 by a judgment créditer of the Miehi- 
gan Air Line Kailroad Company to realize for his own benefit the 
amount of certain bonds, issued by the défendant township under the 
railroad aid law of this state, which had been deposited with the state 
treasurer, and were held by him for the benefit of the road, until the 
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law waa declared unconstitutional, and were then returned to the 
township authorities. The bill set up a judgraent of thia court in 
favor of the plaintiff againat the railroad company for |355,865.24 
for the construction of a portion of the road, the issue îind return of 
an exécution unaatisfied, and the non-payment of the judgraent. The 
bill further averred the défendant railroad to be a corporation organ- 
ized on the twenty-eighth of August, 1868, by a consolidation of two 
companies, one organized under the law of Michigan, and the other 
under that of Indiana ; that on the eighth of October, 1870, this Con- 
solidated road was again consolidated with the St. Joaeph Valley 
Eailroad Company; still, however, retaining its name of the Michi- 
gan Air Line Eailroad; that on the twenty-first day of June, 1869, 
the electors of the défendant township voted to pledge the aid of the 
township to the company by a loan of its bonds in the sum of $10,- 
000, upon certain terms and conditions, provided the road should be 
constructed through such township, and would pay a certain propor- 
tion of its dividends in extinguishment of the interest upon the bonds 
and a certain other proportion to apply upon the principal. Bonds 
were subsequently isaued, and in July, 1869, were delivered to the 
state treasurer to await the certificate of the governor of the comple- 
tion of the road as required and authorized in sùch cases. The agree- 
ment required by the resolutions of the township was executed by the 
railroad company. The road was in process of construction, when 
on May 26, 1870, the suprême court of the state declared the law 
under which the bonds were isaued to be unconstitutional. Notwith- 
standing this décision, the company weut on, and completed the 
road, in fuU compliance with the conditions of the pledge, and ap- 
plied to the governor of the state for bis certificate that it had com- 
piied with the provisions of the aot, and was entitled to the bonds. 
The governor declined to issue his certificate, giving as bis sole rea- 
son for refusing that the law had been declared unconstitutional. 
The bill further averred that in May, 1872, the township, without the 
knowedge of the railroad, and in fraud of its rights, induced the treas- 
urer to surrender to it the bonds and coupons which the township 
has since retained; that the railroad company bas never made or paid 
any dividends; that the bonds became, in justice and equity, the 
property of the company, and the township became bound upon the 
same, according to their ténor and effect; and that the plaintiff is 
entitled to the amount of such bonds and coupons, with interest 
thereon, to be applied in payment of his judgment against the rail- 
road company. To this bill the défendant township demurred, upon 
the grounds set forth and discussed in the opinion. 

Conely é Lucking, for plaintiff. 

Boudeman, Marston é Gibson, for défendant. 

Beown, J. The first and second grounds of the demurrer, which 
may be considered together, are based upon the theory that there is 
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no snch sufficient averment of a consolidation of the two Grand 
Trunk Eailways of Michigan and Northern Indiana. It is not al- 
leged that the législature of Indiana ever authorized the consolida- 
tion, nor that the directors of the two companies entered into an 
agreement to consolidate, nor that a stockholders' meeting was called 
to sanction such an agreement, nor that such an agreement was filed 
with the secretary of state as required by law. Doubtless, the légis- 
lature of this state could not alone authorize this consolidation. A 
légal consolidation of two roads in différent states can only be had 
by the concurring act of the proper authorities of both. So, too, if 
the plaintif derived his right to file this bill by virtue of the consoli- 
dation, it would perhaps be necessary to set forth in détail the suc- 
cessive steps to a légal consolidation. Peninsular Ry. Co. v. Tharp, 
28 Mich. 505; liodgers v. Wells, 44 Mich. 411; S. G. 6 N. W. Eep. 
860. But the bill avers this consolidation to hâve been effected on 
the twenty-eighth of August, 1868; the resolution to aid the company 
in the construction of its road to hâve been adopted in June, 1869; 
and the bonds to hâve been issued in January, 1870. In other 
words, the township contracted and dealt with the consolidated com- 
pany, and is therefore estopped to question the validity of its organi- 
zation. Field, Corp. § 385. 

Putting aside ail the other teohnical objections to the bill, any of 
wbich, if valid, may be readil^ surmounted by an amendment, we 
proceed to the considération of the merits of the case. The questions 
presented, though involving directly or indirectly some millions of 
dollars, require no elaborate discussion. The object of the bill is to 
obtain the benefit of certain bonds issued by the défendant township, 
in aid of the Michigan Air Line Eailroad Company, and deposited 
with the state treasurer, to await the certificate of the governor of 
the completion of the road. Before the road was built the law under 
wbich the bonds were issued was decided to be unconstitutional. Peo- 
ple V. Salem, 20 Mich. 452, and the bonds were returned to the town- 
ship and canceled. Nevertheless, the company proceeded to complète 
the road, and earned the right to the bonds, upon the theory adopted 
by the suprême court of the United States that the law was constitu- 
tional. Township of Fine Grave v. Tulcott, 19 Wall. 666; Taylor v. 
Ypsilanti, 105 U. S. 60- Had this court been one of gênerai juris- 
diction, with power to issue original writs of mandamiis, we are in- 
clined to think that such a writ might have been awarded upon the 
application of the présent plaintiff, if made before the bonds were 
Burrendered by the state treasurer. It is possible, too, that a bill for 
a mandatory injunction might have been sustained in this court for 
the same purpose, but the bonds, having been returned to the town- 
ship, and 14 years having passed since the completion of the road, 
and the right to the bonds had accrued, it is manifestly too late to 
institute any proceedings upon the theory that the plaintiflf is entitled 
to the bonds themselves, or to their value, at the time they should 
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have been delivered to the company. In this conneotion, we talce it 
for granted that the plaintiff stands in no better condition to enforce 
the obligation of the township (except by reason of his non-resident 
citizenship) than the company would bave had bad proceedings been 
instituted in its name. 

Eeoognizing the insuperable difSculty of maintaining a bill in this 
aspect, plaintiff seeks, by the présent bill, to treat the bonds as if 
they had been aotually delivered to the company, and to sue upon 
them as lost or destroyed instruments. In the twenty-fifth paragraph 
of his bill, he prays that the court will adjudge and déclare that the 
company earned thèse bonds, and was entitled thereto, and that the 
township is equitably indebted to the company in the whole amount 
of the bonds and coupons, with interest thereon ; that the court will 
ascertain the amount equitably due from the town, and decree that 
it pay such amount to the plaintiff towards the satisfaction of his 
judgment. The défendant takes the position that there was never 
any contract between the township and the railroad company; that 
the act of the township in voting to make the loan was its separate and 
independent act, and the building of the railroad a separate and in- 
dependent act of the company; that there waa no considération or 
mutual promise that in any way obligated the township to make the 
loan ; and that the only mode by which such contract relation could 
be created was by the actual delivery of the bonds to the company. 
We cannot assent to this proposition, We think that the pledge 
voted by the township, the agreement executed by the railroad com- 
pany in compliance with the second condition of this pledge, as set 
forth in paragraph 17 of the bill, and the delivery of the bonds to the 
state treasurer, amounted to the consummation of a contract be- 
tween the township and the company, and that the construction of 
the road entitled the company to the bonds. We think we are justi- 
fied in holding this to be a contract, by the language of the opinion 
in Taylor v. Ypsilanti, 105 U. S. 60, 72, and New Buffalo y. Iron 
Go., Id. 73. 

The cases cited by the défendant are not eontrolling in this par- 
ticular. In the case of Aspinwall v. Commissioners of Daviess Co., 
22 How. 364, stock was subscribed and bonds issued by the county 
commissioners, in compliance with the vote of the county beld on 
the first of March, 1849, but before the subscription was actually 
made the state adopted a new constitution which went into effect 
November 1, 1851, one of the articles of which prohibited such sub- 
Bcriptions. In 1852 the county commissioners subscribed for stock, 
and issued its bonds, and it was held that a mère vote to subscribe 
did not of itself form such a contract as would be protected by the 
constitution of the United States, and that until the subscription was 
actually made the contract was unexecuted. It is readily distin- 
guished from the présent case in the fact that thèse bonds were act- 
ually issued, and placed in escrow in the hands of the state treasurer 
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to await the completion of the road, and îhat the company went on 
and built the road upon the faith of the bonds. The township had 
done the last thing it was required to do by its pledge. Practioally 
the same position was taken by the suprême court of Illinois in the 
case of People v. County of Tazewell, 22 111. 147, in which it was held 
that, until the county or city had subscribed, there was no privity 
between the road and county or city. "It is the contract of sub- 
scription which compels the subscriber for stock to pay his money, 
and the company to issue to him his shares of their stock. Until 
the county subscribes for shares of their stock the company held no 
obligation upon the county, and cannot, by tendering shares of stock, 
compel them to subscribe or issue bonds, nor hâve they any pbwer 
to compel the road to issue to them shares of their stock. Until the 
subscription is made, it is entirely at the option of the road whether 
they will permit such a subscription. Before the sabscription is 
made no obligation exists between the parties. Nor can the vote be 
treated as an agreement between the county and the road, beyond 
what the law bas peremptorily required to be performed. When the 
vote was taken, and resulted in favor of the 'subscription, it only 
amounted to a délégation of power to the supervisors to make the 
contract of subscription, as the law then authorized them to do." 

It is too clear for argument that this language bas no application 
to the case under considération. In the case of Falconer v. Bnffalo, 
etc., R. Co. 7 Hun, 499, it was held, in the same terms, that the con- 
sent of a majority of the tax-payers of a town that the bonds of the 
town might be issued in aid of the construction of a railroad, gave 
no right to the company that a court of law or equity would enforce 
against the town, because the company was not bound to receive the 
bonds. It could not compel the persons appointed to issue the bonds, 
because they owed no diity, at that stage of the case, to the com- 
pany. Hère, too, the transaction was wholly incomplète on the part 
of the town. The présent case would hâve been similar if the town- 
ship had stopped with the bare pledge, and never- issued the bonds. 
In Town of Concord v. Portsmouth Sav. Bank, 92 U. S. 695, the 
bonds were voted in November, 1869, provided the company would 
run its road through the town. On the twentieth of June, 1870, the 
co'mpany gave notice of its acceptance of the donation, and on July 
2, 1870, a new constitution was adopted annulling the power of any 
municipality to make donations or loan its crédit to railroad oom- 
panies. Notwithstanding this, in October, 1871, the bonds were is- 
sued by the superviser and town clerk. It was held that, as the 
town had no authority to make a contract to give, and the acceptance 
of the company was an undertaking to do nothing which it was not 
bound to do, no valid contract arose from such offer and acceptance. 
The opinion was placed upon the ground that the donation was not 
permitted to be made until after the completion of the location and 
construction of the road through the town ; that the popular vote was 



SIO FEDEBAL BEPOETBB. 

not itself a donation, and that the town was not authorized to make 
it until the road was loeated and construeted. Before that time, and 
before any attempt at a donation or appropriation was made, tlie 
authority was withdrawn. The town had authority to make a dona- 
tion, bat it had no authority to make a contraot to give, and, as the 
donation was made after the constitution took effect, it was very nat- 
urally held to be void. Hère the act expressly authorizes the bonds 
to be issued before the road was completed, and this act, as we are 
bound to hold, was never repealed or annulled to the disturbance of 
vested rights. 

It is true, there was no delivery of thèse bonds to the company, 
but they were eseouted and delivered in escrow to the state treasurer, 
and upon the performance of the condition upon which they were de- 
posited the title to them vested in the company, notwithstanding 
they were not actually delivered. Couch y.Meeker, 2 Conn. 302; 
Taylor v. Thomas, 13 Kan. 217; Jackson v. Catlin, 2 Johns. 248; 1 
Washb. Eeal Prop. The governor's certificate was merely a formai 
act, — the proper évidence upon which the state treasurer was empow- 
ered to deliver the bonds to the company; but in no sensé a condition 
précèdent to the company's rights to them when withheld for any 
other reason than the failure to complète the road. Had this bill 
been promptly filed, we see no escape from the conclusion that the 
plaintiff would hâve been entitled to a decree for the value of the 
bonds; but, in the view we hâve taken of the case, the surrender of 
the bonds by the state treasurer, and their receipt by the township, 
was a conversion, and entitled the plaintiff to bring immédiate suit 
for their value. Kitight y.Legh, 4 Bing. 589; Outhouse v.Ovthouse, ' 
13 Hun, 130. Having the right to sue he was bound to exercise such 
right within the time allowed by law for that purpose. He might 
also waive the tort, and bring assumpsit for their value; but where, 
as in this case, the right of action attaches immediately, we do not 
think he can wait until the maturity of the bonds, and sue upon them. 
In neither of the two cases above cited from Connecticut and Kansas, 
where the right to sue upon the instrument was sustained, did the 
question of conversion arise. In Cottch v. Meeker, 2 Conn. 302, the 
note was put as an escrow into the hands of a third person, subject 
to the performance of a certain condition. Plaintiff brought suit 
upon the note, and averred that the condition had been performed, 
and the depositary brought the note into court, and plaintiff was 
held entitled to recover. In Taylor y. Thomas, 13 Kan. 217, it does 
not appear in whose hands the note was at the time the suit was 
begun, but there was no évidence of conversion. It is true that 
the case of Lamb v. Clark, 5 Pick. 193, is an apparent authority 
for the proposition that an action of asmmpsif may be maintained 
notwithstanding the time for bringing an action of trover may be 
barred by the statute. in this case the défendant fraudulently pro- 
cured of the plaintifE's intestate a qnantity of notes and seourities. 
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The transaction took place more than six years before the commence- 
ment of suit. It appeared that the notes were paid to tbe défendant 
by the makers thereof at various times, some more and some less than 
six years before the suit wa,s begun. The défendant contended that 
if there was fraud in the transaction it was barred by the statute of 
limitations, but the court held that, notwitb standing the notes were 
obtained by fraud, the plaintiflf might recover ail such moneys as 
were received by the défendant from the makers of the notes within six 
years before the commencement of the action; holding substantially 
that the défendant could not take advantage of bis own fraud by 
pleading the statute of limitations. " There are cases, " says the court, 
"where the injured party may hâve his élection of remédies; as, 
where there has been a tortious taking of his property, he may 
bring trespass or trover, or he may waive both and bring assumpait 
for the proceeds when it shall hâve been converted into money. And 
if he chooses the latter mode of redress, the tort-feasor cannot, we 
think, allège his own wrong, for the purpose of carrying back the in- 
jury to the time which will let in the statute of limitations." But the 
rule enforced in this case, that no one shall take advantage of bis 
own wrong, has no just application to a technical wrong of the kind 
set forth in this bill. Under the law, as construed by the suprême 
court of this state, the secretary of state could do no otherwise than 
return the bonds to the township. Probably he might hâve been 
compelled to do so by mandamus, and the township officers were 
guilty of no actual fraud or wrong in failing to reeognize them until 
compelled to do so. To say that, under such circumstances, they 
cannot plead that the statute of limitations bas rnn against the tort, 
would be a manifest perversion of the maxim. 

The position of the plaintifif in this suit assumes that the Company 
was bound to wait until the maturity of the bonds before suit could 
be brought upon them. But we cannot assent to this proposition. 
The bonds were issued to aid the construction of the road. It is safe 
to assume that the company did not désire them as an investment, 
but to raise money, by their negotiation and sale, for the payment of 
their cun-ent expenses. For this purpose they would be entirely use- 
less unless the company could obtain possession of them. To this 
possession it was entitled, and the withholding of it was a conversion, 
and from this time if the statutes of limitation did not begin to run 
at law, the duty of a party seeking équitable relief, to act promptly, 
attaehed. This view îs not only the more just and équitable as re- 
spects the plaintiff, but the proposition for which he now contends 
would operate with extrême hardship upon the défendant township. 
Thèse bonds, amounting in ail to $10,000, were made to mature in 
Bums of $1,000 each year, from 1871 to 1880, with 10 per cent, in- 
terest. This amount distributed, as was contemplated, over a period 
of 10 years, might be easily raised by taxation, while a deeree for the 
entire amount, rendered six years after the longest bond had ma- 
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tured, would fall with orushing weight upon the townahip, and upon 
individuala who had purohased or dealt with property there, upon the 
theory that the bonds were no longer valid obligations. As no inter- 
est had ever been paid upon thèse bonds, there was nothing to apprise 
the town that they would ever be enforced, until this bill was flled. 
Upon the whole, we think, the delay in thia case is fatal. 
A decree will be entered, dismissing the bill, with costs. 



Feeund and others v. Taegerman and othors.' 
{OvrcuU Court, E. D. Missouri. February 23 and March 2, 1884.) 

1. Absignmbnt pou Benefit of Ckkditobs — Moetgagb of Entiee Assets bt 

Insolvbxt Debtob— Rev. St. Mo. § 1854. 

Where an insolvent debtor mortgaged ail of his property net exempt from 
exécution, to seoure the payment of an antécédent debt due one of his cred- 
itors, and thereaf ter, on the same day, made a gênerai assignment for the ben- 
eflt of ail his creditors, held, (1) that under the Missouri statutes the mort- 
gage is void: (3) that the mortgagee is entitled to share equally with other 
creditors under the gênerai assignment; (3) that the assignée of the state court 
should close ont the estate.^ 

2. Same — Jueisdiction— Fund in Possession of State Tribunal. 

Sembk, that, where a f und is in the possession of a state tribunal, this court 
will not interfère with it. 

In Equîty. Creditors' bill. 

When the mortgage in question herein was executed by Mr. Yae- 
german, he was insolvent. It covered ail of his property except a 
small amount exempt from exécution. The first of the following 
opinions was delivered February 23, 1886. 

A. Binsivanger and E. Smith, for complainants. 

Robert W. Goode, for Yaegerman. 

Tbeat, J., (orally.) The facts, as developed in this case, in a few 
words, are thèse : Mr. Yaegerman, having a business establishment, 
executed a mortgage for au antécédent debt to Miss Betsy Holts, 
which debt it is alleged had existed for some two or three years. That 
mortgage, from its terms, was inoperative; in that there were pro- 
visions which the law does not tolerate. It occurred to the attorneys 
of the parties, very properly, that the provisions of that mortgage 
might invalidate it; therefore it was thought a gênerai assignment 
should be made under the state law. It was made. The assignée 
under the state law took possession. The bill was filed hère for in- 
junction. By agreement among the parties the assignée proceeded 
to sell said property. It was sold. The proceeds are in his hands. 

iEe})orted by Benj. F. Eex, Eaq., of the St. Louis bar. 

*Re3pecting assignment for the benefit of creditors, see Wooldridge v. Irving. 23 Fed. 
Eop. 676, and note, 682-690; Webb v. Armistead, 26 Fed. Kep. 70, and note, 72-73. 
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True, he is made, by amendment, a party to the proceedings hère; 
being primarily an oflScer of the state court, and subjeet to its rules. 
I apprehend that there is no conflict likely to arise in the matter, be- 
cauBB the difficulty is with regard to this mortgage, — whether the 
funds that came through his hands shall be paid first to this mort- 
gagee, or that the matter sball be treated as a gênerai assignment. 
Now, under the repeated décisions made by this court, a transaction 
of this kind is nothing but a gênerai assignment. Taking the two 
papers together, instead of separating them, which might be done, 
the mortgage and the assignment, simultaneous, should be treated as 
a gênerai assignment for the benefit pro rata of the creditors, The 
resuit is that this court will deeree that the said mortgage be declared 
void, and the mortgagee therein be remitted, as a gênerai créditer, to 
^llare pro rata in the proceeds of the propertj' now in the hands of 
the said assignée; the costs in tliis court to be charged against the 
fund in the hands of the assignée. 



The following opinion was delivered March 2, 1886 : 

Teeat, J., {orally.) In this case of Freund v. Yaegerman, the court, 
eome days ago, passed a deeree, which was withheld, at the request 
of the parties, for further considération. I bave gone over ail the 
àuthorities presented on either side, ajid a great many other author- 
ities not presented in the briefs. The early Missouri cases were de- 
termiued under an entirely différent statute, where the right to prê- 
ter in an assignment was a statutory right. In the various courts 
of the country décisions hâve been made, under the respective stat- 
utes of those states, which throw very little light upon the question 
under considération. The nearest cases, perhaps, other than those 
hère, are the New Hampshire and Tennessee cases cited by Mr. Mills 
in a case decided a few days ago. The question involved in the 
matter now before the court bas undergone adjudication in the féd- 
éral courts, and never yet been decided expressly by the suprême 
court of the state. This court would follow the décision of the su- 
prême court of the state if any had been made on the proposi- 
tions involved. There is one case cited by the counsel for the de- 
fendants, by the suprême court, and a récent case by the court of 
appeals at Kansas City, which seem to eome very near to the views 
he seeks to uphold. Neither of them reaches the point involved 
hère. When the question was first presented in the United States 
circuit court for the Western district of Missouri, Judge Kbekel, with 
the concurrence of Judge McCraby, laid down what he considered 
the true interprétation of the statute conceming the facts then in- 
volved. Subsequently a case arose hère in which, sitting alone, I 
considered it my duty to follow the rulings of the circuit court jndge. 
Subsequently Brother Breweb came on the bench. He did not like 
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tbose rulings, and bo expressed hîmself, gîving bis reasons therefor, 
ail of which hâve appeared in the Reports. Consequently the mat- 
ter rested in that condition until Mr. Justice Miller came on the cir- 
cuit. The matter then was considered in ita entirety, (under the views 
expressed by Brother Breweb,) whether he wonld not overrule those 
décisions of Judges Krekel and McCbary. At Justice Miller's 
instance, I sat -with him in the hearing. The conclusion reached 
•was substantially this: that under the statute of the state of Mis- 
souri concerning voluntary assignments, when property was disposed 
of in entirety or substantially, — that is, the en tire property of the 
debtor, he being insolvent, — it fell within the provisions of the as- 
signment law. The very purpose of the law was that no préférence 
should be given. No matter by what name the end is sought to be 
effected, it is in violation of that statute. You may call it a mort- 
gage, or you may make a confession of judgment, or use any other 
contrivance, by whatever name known, if the purpose is to dispose 
of an insolvent debtor's estate, whereby a préférence is to be effected, 
it is in violation of the statute. That was the opinion of Brother 
Miller, with which I fuUy concurred. 

The case before the court falls within that décision. Without dis- 
cussing the question as to whether the mortgage in this case, execu- 
ted the same day as the gênerai assignment, was valid on its face or 
invalid, (and it appears it was invalid,) and admitting — and there is 
nothing hère to show to the contrary — ^that the mortgagee was a créd- 
iter in perfect good faith, the proposition is to be determined whether 
a mortgage thus executed, conveying the entirety of the insolvent's 
estate, followed siraultaneously, or a few minutes thereafter, by a 
gênerai assignment, can operate to defeat that statute of Missouri 
which says that ail creditors shall share pro rata. I hâve examined ail 
the authorities named, together with additional authorities cited by 
the counsel for the défendants, and I still think that Justice Miller's 
ruling, in which I fuUy Concur, is the true interprétation of the Mis- 
souri statute. 

Mr. Goode. The only thing left out in that ruling is that your 
honor will permit a motion for rehearing, which I would like to argue 
before Judge Brewer, with your honor, for the reason, as I under- 
stand, that you, as well as Judge Bbewer, think that Judge Mo- 
Craey, in laying down that doctrine, was wrong. 

Treat, J. No, you mistake; I think he was right. 

Mr. Goode. Judge Brewer thinks he was wrong, and bas so ex- 
pressed himself. New, Judge Brewer, in bis last décision, stated 
that he wished the United States suprême court, or, rather, our state 
suprême court, would authoritatively construe that statute. That 
wish bas not been complied with yet. But in the case cited from 
the Kansas City court of appeals there was an authoritative construc- 
tion of that statute satisfactory to myself, and I must concède, while 
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not binding on yourself or Judge Beewee, still, if Judge Bbeweb 
would consider that binding on him to that extent, as to tbe con- 
struction of the Missouri statute, your honor would def er to that rul- 
ing of Judge Bbeweb, and I would therefore ask as a favor — I can 
only consider it such^tbat I may be permitted to argue the motion 
before Judge Bbeweb. 

Treat, J. It was my thought to sugge'st to the counsel that this 
bearing should be had before Judge Beewee, but you forced me to 
bear it, and I bave had to décide it in the light of what must be con- 
sidered tbe authoritative ruling in tbis circuit until something bap- 
pens, wbicb bas not happened, in the way of a décision of the su- 
prême court of tbe state, or Brother Milleb overrules bimself. It 
does not become me to overruie Justice Milleb. 

Mr. Goode, I wish, as Judge Bbeweb said in my bearing once, and 
as be bas also said in tbe Nordmeyer Case, 25 Fed. Eep. Yl, (re- 
ported and read by Mr. Smith,) that be wished the state suprême 
court would authoritively construe the statute ; indicating, by bis ex- 
pression and wish, bis belief that they would construe it differently 
from Justice Milleb, and satisfy him that he was right in différing 
witb that opinion. I wish, therefore, to show him the Kansas City 
court of appeal's décision, wbicb bas, for tbe first time in tbe history 
of any court in this state, construed section 354, and ask him if that 
is not sufiScient authority, I bave that confidence in Judge Brewee 
that he will consider it sufficient, and as he will be hère within 15 days, 
there will be no harm in granting me that privilège. 

Treat, J. I bave no objection to your motion. You can file it under 
the rules. I will not hear the motion until be cornes. There will 
be no great delay. There was a difficalty when this case was first 
presented, which suggested itself to the mind of the court, viz., that 
hère was an officer of the state court, Mr. Carter, who was a gênerai 
assignée, and, being an officer of the state court, was bound to comply 
witb its provisions witb regard to inventories, bonds, etc. To what 
extent would this court interfère therewith ? Why not go into that 
court, and bave the matters determined? Possibly, that court had 
taken a différent view of the question from what this court had taken. . 
But parties came bere, and asked'to get by a decree of this court what 
they were satisfied they could not get from a decree of the local court. 
That is the first difficulty. Of course, if they had a constitutional 
right to come hère, this court must upbold their right jurisdiction- 
ally. Now, what should be done? The original bill, as it stood bere, 
as I bave read it, only asked that this mortgage might be decreed 
a gênerai assignment under the statute. This technical difficulty 
arose : the fund and the jurisdiction, as of a gênerai assignment, were 
in the state court. Tben, by consent of parties, Mr. Carter, the as- 
signée of that tribunal, was made a party défendant. That was done 
to avoid confusion, etc. He came in. Now, tbe theory of the bill 
was to déclare the mortgage an assignment. Suppose, teohnically 
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speaking, the court had so done, what becomea of the gênerai assigna 
ment made a f ew minutes subsequently ? If that was a gênerai as- 
signment, you can see at once what confusion would arise with re- 
gard to the matter. There was no allusion made in the original bill 
to that assignment, as I remember it, for any ruling against it, be- 
cause that assignment was in compliance with the terms of the state 
statute, for the benefit of creditors generally ; but the trouble was in 
the mind of the plaintiff in this bill that this mortgage covered the 
property, and lef t in the assignée only a few dollars. It was to accom- 
plish the end which it was supposed the statute was designed to effect, 
tIz., that theentire estate should be distributed pro rata among ail 
creditors; and, as is usual in thèse equity bills, we hâve a gênerai 
prayer for relief, — consequently the form that I suggested. I de- 
clared the mortgage void. It is not from any fraud or anything of 
the kind. I simply establish the validity of plaintiff's demand, and 
permit the mortgagee to share equally with the others, and let the 
assignée of the state court close out the estate accordingly. That is 
the only ■vfray I could accomplish the end. Now, certainly it is désir- 
able that Brother Brewer may go cver this. Therefore I cheerfully 
allow you to file your motion for a rehearing. I may say this pre- 
liminary question troabled me a good deal at first. Now, there is 
what I may eall, under the décisions of the suprême court, an ele- 
mental doctrine. Where a f und is in possession of any other tribunal, 
this court will not interfère with it, and that is the first thought I had 
in this matter, — whether this case did not fall under those rulings, 
and whether, on the face of the bill, if the f acts had been stated f uUy, 
I would not dismiss it at once, and leave the tribunal that had the 
custody of the estate to détermine it. There was the question never 
presented. I expected it to be raised by the défense, and I would 
then hâve said, "No; we will not interfère with the custody of an 
estate in the hands of another tribunal." 

Mr. Goode. That shows our honafides. 

Treat, J. It is not a question of hona fides, but of comity. Of 
course, as far as the case discloses, your client Holts — not speaking 
of the other one — is a créditer to the extent of the amount stated, 
and the only question is, what is the law ? So far as the bill dis- 
closes, there is no question as to the custody of the estate. Other- 
wise we would hâve unseemly conflicts between the state and the 
fédéral courts. 
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Blub Eidge Clay & Eetokt Co. ». Floyd-Jones and others.' 
(Circuit Court, O. B. Missouri. Marcli 17, 1886.) 

Equitt Pbaoticb — FiMNG Spécial Rbpmcation Out of Time. 

A replication due at thé October rules not having been filed, défendants 
flled a motion to dismiss December 3d. A spécial replication was thereafter 
filed. Held, that the motion muât be sustained. 

In Equity. Motion to dismiss. 

The motion to dismiss was filed December 3, 1885. A spécial rep- 
lication was filed December 5, 1885. 

Fa§ é Hatch and Davis é Davis, for complainant. 
George H. Shields and R. H. Floyd-Jones, for défendants. 

Tebat, J., (orally.) In the case of the Bitte liidge Clay é Retort 
Co. V. Floyd-Jones there is a motion to dismiss. There are irregu- 
larities of practice in this case from the beginningto the end. First, 
under the statute of the state, where, instead of by regular proeeed- 
ings to foreclose, the party chooses to proeeed under the powersgiven 
in the deed of trust to secure a debt, and does so proeeed, the right 
of rédemption exista for a year, but it exists on the terms prescribed 
by the statute, to-wit, the payment of the debt secured by the deed 
of trust, the costs, etc., that bave been incurred. Now, four days be- 
fore the expiration of the year after the sale a bill was filed in this 
court, the plaintifî being a New York corporation. In the bill there 
is no averment anywhere that the amount of the debt, costs, etc., 
has been tendeved as required by the statute, or is intended to be, 
nor that the amount is now brought into court to be paid. There is 
an utter failure on the face of the bill to comply with the terms of the 
statute. 

The party respondent bas answered elaborately. The replication 
was due at the October rules. The régulations prescribed by the su- 
prême court concerning equity matters hâve, I may say, almost the 
force of statutes in this court. Had application been made, possi- 
bly an extension of time might bave been granted as to the replica- 
tion. No application was made. After the motion was filed to dis- 
miss for non-compliance with the rules, the party came in and filed 
a replication, which is a paper wholly unknown to equity practice, 
under rule 45. I suppose his mind was resting on the practice which 
prevails in the state courts. Under rule 66 the party was entitled 
to hâve this suit dismissed, as of course, unless the party, for cause 
shown, applied to the court to escape the conséquences of his négli- 
gence. No such application was ever made. He filed a paper which 
is not an equity replication. Now, what shall be done ? The motion 

>Eeported by Benj. P. Rex, Esq., of the St. Louis bar. 
v.26F.no.ll— 52 
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hère is grantable, as of course, no application having been made ou 
the other side, for cause shown, with respect to it. I bave gone 
tbrough ail the papers in the case, as if the rights of the parties 
■were hère to be determined on a controversy which they sougbt to 
présent. The court must enforce the rule of the suprême court ia 
regard to this matter. 

The motion to dismiss mil be sustained, (without préjudice). 



SoHDMAOHEB and another v. Sohwenoee and othera. 

(Oà-mit CowH, 8. D. Nea York. March 23, 1886.) 
Trade-Mabk— JtnusDiCTiON DP Cracurr Coubt— Infrinoembnt not ts Fokeion 

COMMEBCB OR ThADB WITH INDIAN TbIBBS. 

The circuit court has no jurisdiction of a suit for the infringement of a trade- 
mark hy a citizen of the same state as the complainant unless such infringe- 
ment consists in using the trade-mark by the défendant upon goods intended 
to he transported to a foreign country, or used in lawf lù commercial inter- 
course with an Indian tribe. 

In Equity. 

Antonio Knauth, for orator. 

Louis G. Raegener, for défendants. 

Wheeler, J. This suit is brought to restrain infringement of trado- 
mark No. 9,737, registered October 17, 1882, and consisting of the 
words "Henry Lee" appropriated for use upon prints, labels, show- 
cards, calendars, printed cards, and tags. The parties appear from 
the bill to be ail of them citizens of the state of New York. It is al- 
leged that the orator, a corporation, has used this trade-mark on la- 
bels in domestic commerce, inter-state commerce, and commerce with 
foreign countries, and that the défendants hâve in New York applied 
it to labels not made or sold by or for the orator, and sold the same, 
and hâve sold the same in other states of the United States, "and 
bave sold the same in foreign countries." Thèse are ail the alléga- 
tions there are as to the use of the trade-mark by the défendants in 
foreign commerce, and ail such sales and use are denied by the de- 
fendants. There is nothing in the case about use of it in commerce 
with any Indian tribe. The courts of the United States hâve no ju- 
risdiction of suits like this unless it is given by statute under which 
the trade-mark was registered. Trade-mark Cases, 100 U. S. 82; 
Luyties v. HoUender, 21 Ped. Eep. 281; 21 St. at Large, 504, c. 138, 
§ 11. That statute limits the jurisdiction under it so that it is not 
conferred "unless the trade-mark in controversy is used on goods in- 
tended to be transported to a foreign country, or in lawful commer- 
cial intercourse with an Indian tribe." It seems to be understood by 
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the orator's counsel that iurisdiction is given if the trade-mark ia 
used by the orator in foreign commerce, or upon goods intended to 
be transported to a foreign country. But the authority of congress 
over this subject arises from the power to regulate commerce, and 
does not extend to the protection of trade-marks within a state. 
Trade-mark Cases, 100 U. S. 82. The orator may bave a valid trade- 
mark, and an exclusive right to its use in New York; but, if so, his 
rights in that respect do not rest upon the laws of the United States. 
The registration under the statute only confers a right to it in foreign 
commerce, and a claim for infringement, or to be protected against 
infringement, cannot arise under the constitution or laws of the 
United States unless the infringement is upon the right to use it in 
foreign commerce, which can only be by using the trade-mark with- 
out right in such commerce. The jurisdiction is not conferred at ail 
by express words of the statute; but only by providing a mode of ac- 
quiring a right, a suit for the invasion of which would arise under 
the laws of the United States within the act of 1875. The clause 
quoted from is restrictive of that jurisdiction. The défendants do 
not infringe upon any right resting upon the laws of the United 
States unless they use the trade-mark in foreign commerce, and ju- 
risdiction of a suit for such infringement is not left in the courts of 
the United States unless such infringement consists in using the 
trade-mark by the défendants upon goods intended to be transported 
to a foreign country. The bill falls short of alleging such use; and 
this court appears to be without jurisdiction to restrain the use which 
is alleged. 

Motion for preliminary injunction dismissed. 



Whittbmoee r. Amoskeao Nat. Bank and others. 
(Oireuit Court, D. New EampsMre. December 3, 1885.) 

CoKPORATiON— Action bt Stockholbbrs— Collusion— Equitt Rtjle »». 

Bill in action by stockholder against a national bank ?ield demurrable, be- 
cause it contained no allégation that plaintiflf was a shareholder at the time of 
the transaction complained of, or that his share had since devolved on him 
by opération of law, and that the suit was not a collusive one to confer juris- 
diction on the circuit court, and because plaintifE failed to allège any efforts 
made to secure such action as he desired on the part of the offlcers of the cor- 
poration, and the cause of his failure to obtain such action as reç|uired by 
equity rule 94. 

In Equity. 

H. G. Wood, for complainant. 

Livermore & Fish, for respondents. 

CoLT, J. There being no allégation in tbîs bill that the plaîntifif 
was a shareholder at the time of the transaction of which he com- 
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plains, or that his share bas devolved on him since by opération of 
law, ànd that the suit is net a collusive one to confer on a court of 
the United States jurisdietion of a case of wbich it would not otlier- 
wise hâve cognizance, and the plaintiff failing to set forth in his bill 
auy efforts made to secure snch action as he desires on the part of 
the managing directors or trustées, and the causes of his failure to 
obtain such action, as prescribed by equity rule 9é of the suprême 
court, we think it clear that the demurrer to the bill must be sus- 
tained. "We fail to see the force of the plaintiff's objection that rule 
94 does not apply to this case, either by reason of the eharacter of 
the allégations contained in his bill, or by reason of the fact that, as 
he contends, the rule does not apply to a stockhokler of a national 
bank in conséquence of the language contained in section 5139 of the 
Eevised Statutes. Eule. 94 was adopted by the suprême court after 
careful considération of the whole subject to which it relates. It pre- 
scribes, in a certain class of cases, a mode of procédure, and it makes 
no exception to the class of cases which are governed by it. With 
the rule before us, we find no valid ground upon wbich to sustain 
the plaintiff's position. Demurrer sustained. 



Chicago & P, E. Co. and others v. Thied Nat. Bank of Chicago. 

(drauU Court, N. D. llUnoîa. February 15, 1886.) 
Railroad — Chicago, Milwaukee & St. Paul Railwat Company — Liability 

ON JUDGMBNT AGAINST CHICAGO & PaCIPIC RaILROAD COMPANÏ. 

Judgment obtained by the Third National Bank of Chicago Aeld a lien on 
the Chicago & Pacific Kailroad, leased to the Chicago, Milwaukee & St. Paul 
Railway Company, for which, under the terms of its lease, it was liable, and a 
decree passed, requiring it to pay into court, within 30 days, a suiiicient sum 
to satisfy the demand of the bank. 

In Equity. » 

Edwin Walker, for the railroad company. 

Lyman é Jackson and John H. Thompson, for défendant. 

Geesham, J. The Chicago & Pacific Eailroad Company was or- 
ganized in 1865, to build a railroad from Chicago to the Mississippi 
river. In the proseoution of its enterprise the company contracted 
debts amounting to over $2,000,000. To raise money to pay this in- 
debtedness, and to complète and equip its road, the company, on the 
fiirst day of October, 1872, executed a trust deed or mortgage, em- 
bracing its property of every eharacter and description, to secure an 
issue of $3,000,000 bonds, $2,000,000 of which were sold or delivered 
to creditors as collatéral security. Early in 1876, the company had 
built its road from Chicago to Byron, a distance of 89 miles. Suit 
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was commenced in this court in May, 1876, to foreclose the mortgage, 
and in May, 1879, the property and franchises were sold, subject to 
rédemption, under a decree pieviously entered, to John I. Blair and 
others, for $916,100. On the second day of April, 1880, the cona- 
pany, with the approval of its stockholders, leased its railway and 
other property, including its franchises, to the Chicago, Milwaukee 
& St. Paul Eailway Company for 999 years. In addition to the fore- 
going facts, the lease contained the following récitals : 

" Whereas, certain other parties to whom tlie said party of the second part 
(the Chicago & Pacific) was so as aforesaid indebted, hâve prosecuted their 
several demands in the superior and circuit courts of Cook county and other 
courts of the state of Illinois, and hâve procured divers judgments thereon 
Arhich now remain unpaid and unsatisfled of record, and are a lien upon the 
property of the said party of the first part, and other of said demands still 
remain uniiquidated; and whereas, the said party of the second part, at the 
request of the said party of the first part, (the Chicago, Milwaukee & St. 
Paul Company,) now proposes to aid the party of the first part in procur- 
ing a sulHcient sum of money to redeem said property from the aforesaid 
sale, and to protect said property from ail the aforesaid valid judgraent liens, 
and also to extend and construct the road of said party of the first part to the 
Mississippi river; also to secure ail proper and necessary terminal facilities 
and dépôts and grounds along the Une; also to relay that part of the road al- 
ready constructed, with steel rails, and to fully equip said road with ail neces- 
sary rolling stock, so as to make the entire Une a first-class railroad in ail re- 
spects, — the entire or aggregate cost of which is estimated at three millions 
of dollars, for wliich said sum the parties hereto, by tiieir proper offlcers, pro- 
pose to exécute their joint and several bonds of one thousand dollars each, 
bearing date the second day of April, A. D. 1880, and becoming due and pay- 
able on the first day of January, A. D. 1910, bearing interest at six per cent, 
per annum, payable semi-annually, viz., on the first days of January and 
July of each year, at the office or agency of the party of the second part, in 
the city of New York, which said bonds are to be secured by a trust deed or 
mortgage, of even date with said bonds, of ail the railroad franchises and 
other property of the party of the first part, to the Parraers' Loan & Trust 
Company, of the city of New York; and whereas, the said party of the sec- 
ond part, at the like request of the party of the first part, proposes to take 
up, pay, eancel, and satisfy ail of said bonds at their maturity, and to meet, 
pay, and satisfy ail the accruing interest on said bonds as the same shall be- 
come due and payable according to the ténor tliereof, and forever save the 
said party of the first part harmless therefrom, and also to pay ail taxes, 
charges, or assessments imposed or assessed, or which may be hereafter im- 
posed or assessed, upon the property or promises of the party of the first 
part." 

Concurrently with the exécution of this lease, the two companies 
executed a joint trust deed upon ail the property of the Chicago & 
Pacific Company to secure the payment of 3,000 $1,000 6 per cent, 
bonds, ail «f which, after being duly executed by both companies, 
the Milwaukee Company received. The receiver, who had been in 
possession since the foreclosure suit was commenced, was discharged 
on June 28, 1880, at which time the Milwaukee Company entered 
into possession of ail the leased property, and has ever since con- 
tinued in possession. This company redeemed the property from 
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the foreclosure sale, extended the road to the Mississippi river at 
Savannah, whereit constracted a bridge across the river, secured ail 
neeessary terminal facilities, dépôts and grounds along the line, re- 
laid the road between Chicago and Byron with steel rails, and fully 
equipped the road with neeessary rolling stock, and has ever sinoe 
operated it as part of its line between Chicago and Omaha, as a first- 
class railroad. It did not, however, keep that part of its agreement 
which required it to protect the leased property from ail existing 
valid judgment liens. The money that was paid to redeem from the 
sale under the decree of foreclosure was accepted by the purchasers. 

On the ninth of March, 1876, Horace A. W. Tabor recovered a 
judgjient in this court against the Chicago & Pacific Company for 
$3,499.73, and on the third of April, 1882, thé ïhird National Bank 
of Chicago recovered a judgment in the same court, against the same 
defendatki and others, for $36,165.36; the latter judgment being for 
money lent to the last-named company before the exécution of the 
lease. On June 25, 1881, the marshal sold the Chicago & Pacific 
road to Alberj; Keep fdr $4,822, on an exécution to satisfy the Tabor 
judgment, and lelivered to the purchaser a certificate of sale. Keep, 
who was président of the Chicago & Northwestern Eailroad Company 
at the time of the purchase, sold and assigned this certificate to Alex- 
ander Mitchell, who then was and still is président of the Milwaukee 
Company. On the twenty-fif th of September, 1882, the Third National 
Bank, as a judgment c^^ditor of the Chicago & Pacific Company paid to 
the marshal $5,304.20 to redeem from the last-named sale, and Mitch- 
ell accepted the money, and receipted for it. The bank was proeeed- 
ing to enforce its supposed rights as a junior créditer, under the laws 
of Illinois, by a sale of the property, when this suit was commeneed, 
in October, 1882, and the sale and further proceedings were tempo- 
rarily enjoined on the authority of Hammock v. Loan é Trust Co., 105 
U. S. 77, which, it was assumed, held that the property and fran- 
chises of a railroad company cojld not be sold on an exécution to 
satisfy a judgment at law. The bank filed its answer and cross-bill. 
After reciting the facts, the cross-bill prayed that the bank's judg- 
ment, and the amount paid to redeem from the sale under the Tabor 
judgment, be decreed to be a lien upon the property of the Chicago & 
Pacific Company; that the court take possession of ail such property, 
operate it by a receiver, and, out of the earnings, pay the amount due 
the bank. Testimony was taken, and the case is now before the court 
on final hearing. 

The Tabor judgment was taken in this court before the foreclosure 
suit was commeneed, and it waS a valid lien upon the property of 
the Chicago & Pacific Company, within the meanin^ of the lease, 
when that property was surrendered to the Milwaukee Company. It 
was neeessary to redeem from the foreclosure sale, and thus get rid 
of the lien of the trust deed executed in 1872, and the decree fore- 
closîng it, before executing the lease and the joint bonds, and the 
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trust deed to secure them. The Tabor judginent was a lien, second 
only to the lien of the foreclosed trust deed, and when that lien was 
discharged, as it certainly was, by the payment and acceptance of 
the rédemption money, the Tabor judgment, so far as the pleadings 
and testimony show, stood as the first lien. The Milwaukee Com- 
pany agreed to protect the leased property against ail valid judg- 
ment liens. The Tabor judgment was such a lien, aud the obliga- 
tion to pay it was no less binding than the obligation to do the other 
things specified in the lease as part of the considération for its exé- 
cution. It is not material, therefore, whether the Milwaukee Com- 
pany agreed to protect the leased property against the Tabor judg- 
ment or not, as that company could not hold and operate the prop- 
erty for ils own beuefit in disregard of the rights of Tabor or his 
assignée. 

The bank oommenced its suit against the Chicago & Pacific Com- 
pany on February 19, 1880, before the exécution of the lease and the 
last trust deed, — the property then being in the custody of tlie court, — 
and took its judgment on April 2, 1882, wbich was after the Milwau- 
kee Company had taken possession under the lease. It foUows that 
the latter company was not bound by its oovenant to pay this judg- 
ment or the debt for which it was taken. 

Being embarrassed and without crédit, the Chicago & Pacific Com- 
pany was authorized to dispose of its property, as it did in the above 
arrangement, for the purpose of having the Milwaukee Company do 
what it, the Chicago & Pacifie Company, was unable to do ; there be- 
ing nothing in that arrangement, if fairly carried out, which could 
préjudice creditors. It was estimated that the bonds would enable 
the lessee company to redeem from the foreclosure sale, pay ail ex- 
isting judgment liens, complète the road to the Mississippi river, re- 
lay the portion already in opération, with steel rails, procure neces- 
sary terminal facilities, dépôt grounds, etc., and fuUy equip the en- 
tire Une. The fund arising from the sale of the bonds was to be 
used for thèse, and no other, purposes. Any diversion of it, or any 
part of it, to other objects or purposes was not permitted by the con- 
tracts. The road was to be completed to the Mississippi river, not 
to and across the river. 

If the entire proceeds of the bonds had been expended in accord- 
ance with the terms of the lease, the bank's aebt for the money which 
it lent to the Chicago & Pacific Company could not be asserted, in 
law or equity, against the Milwaukee Company, or the leased prop- 
erty in its possession. The record shows, however, that the lat- 
ter company did ail that the terms of the lease obliged it to do, ex- 
cept paying the Tabor judgment, and still had in the treasury a sum 
sufficient to pay for constructing a bridge across the Mississippi river. 
The amount due the bank, including the Tabor judgment, should hâve 
been paid out of this surplus. The cost of the bridge is not &hown 
by the record, but we may sately assume that it exceeded the bank's 
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demand. The Milwaukee Company contends that, as lessee, it was 
entitled absolutely to the entire issue of bonds, and that any surphis 
remaining, after making necessary expenditures in fulfillment of its 
contract, it could rightf ully use in bridging the Mississippi, or in any 
other way for its own beneût. It is admitted that the proceeds of 
the bonds paid for building the bridge ; and it is not shown that the 
Milwaukee Company expended the entire proceeds, or an amount 
equal thereto, in the manner and for the purposes specified in the 
lease. 

Mr. Edwin Walker, the sole witness in the case, is président of the 
Chicago & Pacific Company, and gênerai solicitor for the Milwaukee 
Company. He testified that the former company had no property 
but the leased property, which had greatly increased in value; that 
it was in receipt of no income or earnings ; that no separate account 
of the earnings of the leased property had been kept; and that, while 
he did not know that he could furnish a statement of the précise 
manner in which the proceeds of the bonds had been expended, he 
knew the entire amount had been paid out in redeeming from the 
foreclosure sale, in completing the construction of the road to the 
Mississippi river, in bridging the river, and in purchasing rolling stock 
and terminal facilities. 

The creditors of the Chicago & Pacific Company, whether holding 
judgment liens or not upon that company's property when the lease 
was executed, were entitled to payment out of any remnant of the 
fund which remained in the treasury of the Milwaukee Company. 

A decree will be entered requiring the Milwaukee Company to pay 
into court, within 30 days, a sum sufficient to satisfy the bank's de- 
mand, including the Tabor judgment, and, failing to do so, the bank 
may move the court for the appointment of a receiver to take pos- 
session of the leased property, and operate it until the amount due 
the bank is paid out of the earnings, or for any other appropriate 
relief. 



Weiler and others ». Dreyfus and others.' 

{Cfiarcuit Court, E. B. Louùiana. 1886.) 

Pledgsi — Insolvbiîot— Action at Law. 

D., an insolvent, made a dation on payment of a stock of goods to M., for a 
lawful indebtedness to M., who knew of D.'sinaolvency. The goods were de- 
livered to M., whopledged and delivered the same to E. for $15,000; $4,000 in 
cash, and B.'s two promissory notes, payable 60 and 90 days after October 37, 
1883. D.'s creditors, thèse complainants, attached the goods in E.'s hands as 
the property of D. E. intervened, claiming the goods under his contract of 
pledge from M. D.'s creditors answered B.'s intervention, alleging that the 
giving in payment by D. to M., and the pledge to E., were ail schémas in aid 

'Eeported by Talbot Stillman, Esq., of the Monroe bar. 
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of the fraud upon D.'s creditors; that ail the transactions were mère simula- 
tions in fraud of creditors; that if any of the contracts relied on by défend- 
ants were real, they were still in fraud of D.'s creditors. B.'s intervention 
was tried by a jury. The court on that trial would not allow any évidence 
except as to simulation or no simulation to be heard by the jury, because, if 
the contracts sought to be avoided were real ones, though in fraud of D.'s 
creditors, such matters could be heard only on a bill in equity, that the con- 
tracts, if real ones, could not be revoked, and the goods subjected to the claims 
of injured creditors in an action at law. The complainants, being def eated 
in their suit at law, after the two notes were paid by E., filed this bill to sub- 
ject the goods pledged to him tothe claims of the creditors of D. The court, 
on hearing the case, declined to give any relief against E. The complainants, 
in argument of their motion for a new hearing, say: " Admitting the facts to 
be as the court f ound them to be, B. paid the two notes after the suit at law, 
in which he was informed of the fraud on D.'s creditors, was flled, and, the 
payments being in aid of such a fraud, he is still liable to thèse complainants 
for the amount of the notes; that the suit at law charged him with notice not 
to pay the notes except at his péril. " Held, that the suit at law could not op- 
erate, in law or in equity, as such a notice to E., because B.'s contract of pled^e 
was not a simulation, but a real contract, and he should be protected in his 
payment of the notes; that a suit cannot be said to give notice to a défendant 
of any thing or charge beyond the matters that can be tried in such a suit. 

In Equity. 

D. G. é L. Lahatt, G. T. Florance, and Theard d Bros,, for com- 
plainants. 

Singleton é Brown and Morris Marks, for défendants. 

BoABMAN, J. The proof in this case shows that before Ootober 27, 
1883, Dreyfus lawfully owed Meyers, one of the défendants, his son- 
in-law, about $26,000. That Dreyfus was then insolvent, and largely 
in debt, both of which facts were known to Meyers. That Dreyfus, 
on October 27th, gave, in payment to Meyers, $20,000 worth of 
goods, making to him a complète delivery of the same. That said 
goods were stored in a warehouse, for account of Meyers, to whom 
the warehouse receipts were given. That Meyers, not then insolvent, 
made a real pledge of the goods to Erman, one of the défendants, for 
$15,000 ; $4,000 in cash, and his two negotiable notes for like sums, 
payable 60 and 90 days after date. The 60-day note was at once ne- 
gotiated by Meyers, and the last one was paid by Erman at the bank 
when it became due. That Erman was not at any time an interposed 
person to aid Dreyfus and Meyers, whatever their understandings and 
purposes may hâve been in making their transactions. That the 
goods, at the time they were pledged, were in the possession and 
ownership of Meyers, whatever may hâve been the rights of Dreyfus' 
creditors upon them; and the pledge was entered into by himself 
and Meyers in good faith, and for a valuable considération. That 
the giving in payment by Dreyfus to Meyers was not^ simulated but 
a real transaction. 

In addition to this statement of facts, the record shows that cer- 
tain suits, on the law side of this court, were filed within the several 
days following the contract of pledge between Erman and Meyers. 
In thèse suits it was alleged that the transactions between Dreyfus 
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and Meyers and Erman were simulated, and in fraud of complaîn» 
ants, the creditora of Dreyfus. In the suit at law {Weiler v. Dreyfus) 
Erman intervened, claiming the goods under the agreement of pledge. 
The issues growing out of Erman's intervention were tried by a jury; 
the court in that case allowing only the matter of simulation or no 
simulation to be heard. The court ruled that the issue as to ■whether 
the pledge was a real one, though fraudulent, could not be heard in 
an action at law. On the matter of simulation the jury found for 
thq intervenor. After the trial of that issue, and some days after 
the 90-day note had been paid, the complainants filed this bill in 
equity, setting forth, as it does, that the pledge to Erman, though a 
real one, was in fraud of the rights of complainants, the injured 
creditors of Dreyfus, and prayed that the whole of the transactions 
between Dreyfus and Meyers, and between Meyers and Erman, be 
annuUed and revoked, and the goods fraudulently pledged be sub- 
jected to the claims of thèse complainants. On this statement of 
facts, which seems to be ail that isnecessary for the purposesof hear- 
ing and passing upon the issues in this case, the court some days 
ago, entered a decree for the complainants, so far as their claim 
against Dreyfus and Meyers were concerned, but refused any relief 
as against Erman. The matter as to Erman is now being heard on 
a motion for a new hearing. 

The complainants, admitting for the sake of argument that this 
statement is sustained by the proof, eontend that in equity they are 
entitled to relief as against Erman. They eontend that the suits they 
filed on the law side of this court immediately after the said several 
transactions between Dreyfus and Meyers, and between the latter and 
Erman, operated, in law and in equity, to charge Erman with notice 
that he could pay the two notes only at his péril; that payment, if 
made by him after the pétitions in thoae suits were served on him, as 
one of the parties charged therein with aiding in the fraudulent 
schemes, would be against good conscience and équitable dealing. 
And they say, f arther, that, notwithstanding the fact that he bas or 
may hâve paid the two notes, he should be held liable to account to 
thèse complainants for the crédit price, $10,000. 

This case, upon the facts as stated by the court, must now be de- 
cided upon the matter of law so learnedly and earnestly presented' 
by the senior counsel for complainants. What eiïect, in the way of 
légal notice to Erman, should be given to the filing those suits at law ? 
With what notice did the allégations in the pétitions served on Er- 
man charge him, and to what extent, in law and in equity, is he af- 
fected and bound bysuch notice? 

When the issues affecting Erman's rights in and relations to the 
transactions which complainants now seek to avoid were tried, the 
court held that an action to set aside the contract of pledge, on account 
of its being a mère simulation, could be tried only on the law side 
of this court ; that if the plaintiff sought to avoid the pledge contract 
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as against them because, though real, it was in fraud of Dreyfus* cred- 
itors, the suit could be heard only in equity. The ruling of the court 
made then I think is sustained by authority. In the suit at law, if 
only the charge that the contract of pledge was a mère simulation 
could be tried, can it be said that he was charged with notice of any- 
thing beyond the faet that he had no right to the goods because his 
pledge was not a real contract, but a mère simulation ? The service 
of the pétition on him was like saying to him : "Yon must not pay 
those notes if your contract of pledge was in aid of the simulated 
transactions and schemes which we say Dreyfus entered into for the 
purpose of swindling his creditors, and that if you do pay them in aid 
of sueh simulated transactions, and they, on the trial of thèse suits, 
are proved up against you, the law will make you pay the same 
amounts to us." 

Under the doctrine of notice contended for by complainants' coun- 
sel, can it be said in law that Erman was charged to take notice of 
anything beyond that which could be passed on in the court from 
which the notice, by way of the pétitions, emanated ? It may be 
said that those suits at law set up or contained two causes for avoid- 
ing the pledge made by Meyers to Erman: First, that it, the pledge 
contract, was a mère simulation, in fraud of plaintiffs, and shoald 
be set aside ; second, that, granting the pledge contract was a real 
one, it was in fraud of Dreyfus' creditcfrs, and, as to plaintiffs, it 
should be revoked. But if it is the settled practice in this court that 
only the matter of simulation or no simulation could be tried in a 
suit at law, and the other matter could be tried only in an equity 
suit, it seems to follow as a conclusion that the suit opéra ted as a 
légal notice to Erman that he would be called on only to défend him- 
self against the charges which could be tried and passed on in the 
trial of that suit. Erman knew that his contract with Meyers was 
not a simulation, as between himself and Meyers, and he knew, or 
should hâve known, because it is the law, that the question as to 
whether it was a real, though fraudulent, contract of pledge could 
not be inquired into in the suit pending against him on the law side 
of the court, and the effect of the notice, at most, could be only io 
say to him that he should not pay if the contract of pledge was a 
mère simulation. The plaintiffs in the several suits at law chose to 
proceed for relief in an action at law, and the resuit of the trial of 
the only issue which could be heard in those suits was that Erman's 
contract was a real one, and not a simulation. 

After the last of the two notes had been paid by Erman, this bill 
in equity was filed. The complainants now pray for relief against 
Erman, because his contract with Meyers was not a simulation, as 
was contended for in the suits on the law side of the court, but it 
was a real contract, which was entered into by Erman to aid Drey- 
fus and Meyers in their schemes to defraud Dreyfus' creditors. If the 
notes were now outstanding against Erman, this bill, it being admit- 
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ted thai the purpose of Dreyfus in giving tbe goods in payment to 
Meyers was to defraud his creditors, might forbid Brman, except at 
his péril, to pay the notes, because in doing so he would be aiding in 
the perpétration and oonsummation of a fraud on thèse complainants. 
The property pledged to Erman consisted of such movable and per- 
ishable goods as are easily and frequently intercbanged in the active 
pursuits of commerce. Meyers' possession and ownership of the 
goods, whatever may hâve been the rights of Dreyfus' injured cred- 
itors on them, was complète as against Dreyfus. The giving in 
payment to Meyers was not in itself a void contract. Dreyfus in- 
tended to give, and did give, the goods to Meyers for a lawful indebt- 
edness to the latter, and the contract, as between them, was com- 
pleted when Erman became the pledgee of Meyers, and it could not 
be treated as a simulation by Dreyfus creditors, even if they had had 
a judgment against Dreyfus, and had pursued the goods while they 
were in Meyers' possession. But when the goods went out of Mey- 
ers' possession, under a honajide contract with Erman, no relief in 
an action at law could be had against thèse défendants, and it would 
be carrying the law of notice too far to say that Erman can now be 
made to pay the two notes over again to any one. 
Motion for new hearing denied. 



Swift's Iron & Steel Works v. Johnsen and others.* 

(Circuit Court, E. D. Louidana. January 33, 1888.) 

.ÎÎRBDITOBS' BlMi — RiGHTS OF RECEIVBR — PbIOBITY OF SeEDITORS. 

Complainants demand that certain property shall be subjected to the pay- 
ment of their demand, under the lien acquired by the leyy of their writ of 
fierifaeias, and by the service of procesa under their bill. The recelver of the 
owner, intervening, shows a prior lien, and an assignment by the conceded 
owner to satisfy prior judgments. Ileld, that under no adjudged case clted, 
nor under any principle laid down in the text-books, are the complainants 
entitled to priority on the ground claimed. 

In Equity. On demurrer. 
Richard De Gray, for complainant. 
B. B. Forman, for intervenor. 

Pardee, J. The complainant's bill in thîs case, filed April 11,, 
1885, is a creditors' bill, based on a judgment recoveredin this court, 
April 3, 1885, and a levy of a writ oijî.fa. Its object is to subject 
to said judgment certain real estate said to belong to Johnsen, the 
judgment debtor, though not standing in his name. In the suit the 
following bill of intervention bas been filed, to-wit : 

'Eeported by Joseph P. Homor, Eaq., of the New Orléans bar. 
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"The pétition of Frederick 6. Freret, receiver, a citizen of the state of 
Louisiana, and residing in tlie city of New Orléans, La., with leave of tlie 
court flrst had and obtained, prays leave to intervene in tiiis suit, and tliere- 
upon your petitioner allèges and says that on the twentieth February, 1884, 
the George F. Blake Manufacturing Company, a corporation establisbed under 
the laws of Massachusetts, and a citizen of said state, and the Eaton Coal & 
Burnham Company, a corporation established under the laws of Connecticut, 
and a citizen of said state, and Spang, Chalfant & Co., a flrm composed of 
Charles H. Fang, Campbell B. Huron, John W. Chalfant, citizens of Penn- 
sylvania, having previously obtained judgnient in this honorable court 
against the said Charles G. Johnsen, and having issued writs otflerifaoias 
against the said Charles G. Johnsen, which were returned nulla bona, flled 
their creditors' bill on the said twentieth February, 1884, against the said 
Charles G. Johnsen, their debtor, for the appointment of a receiver and the 
discovery of assets. That upon a hearing of the said bill and theexhibitson 
the third of March, 1884, this honorable court appolnted your petitioner, 
Frederick G. Freret, receiver of ail the property, équitable interest, things 
in action, and effects of the défendant, Charles G. Johnsen, or belonging to 
or in any way appertaining to the said Charles G. Johnsen at the time of the 
commencement of said action, to-wit, on the twentieth February, 1884, or 
within one year préviens to thesixth December, 1883, and subject to the rev- 
ocatory action of the Civil Code ot Louisiana. That by the said decree your 
petitioner, the said receiver, was vested with ail the rights and powers of a 
receiver in chancery, and to ail the rights, and property, and crédits, and 
things in action, of the said Charles G. Johnsen, the debtor. That thereafter 
your petitioner flled his bond and qualifled as such receiver, which was duly 
approved, and the final appointment made and signed, by the honorable judge 
of this court, on the twenty-ninth îsTovember, 1884; and pursuant to a decree 
entered against the said Charles G. Johnsen, on the Iwenty-third Decem- 
ber, 1884, the said Charles G. Johnsen made an assignment of ail his prop- 
erty, rights, and crédits, and things in action, and delivered the same to the 
receiver, a few days after the decree of the said court, which deed was passed 
before the master, A. G. Brice, and registered in the conveyance office. That 
by virtue of the said decrees of this honorable court, in the suit No. 10,490, 
entitled the ' George F. Blake Manufacturing Company v. Charles B. John- 
sen,^ your petitioner became in law and equity vested with ail the property, 
rights, and crédits of said Charles G. Johnsen, or in which he had any inter- 
est, direct or indirect, on the twentieth February, 1884, and thereby your pe- 
titioner became vested with ail the property described and referred to in 
the bill of SwifVs Iran <& Steel Works v. Charles G. Johnsen, ÎTo. 10,962, 
for the benefit of the complaining creditors. Whereupon your petitioner 
prays for leave to intervene in this pause, and that the complainants, through 
their counsel, be notifled hereof, and that the property described in the said 
bill be, on final hearing and decree, decreed to belong to and to be vested in 
your petitioner as such receiver of this court, and be ordered to be sold by 
this receiver for the benefit of the complaining creditors, to-wit, the com- 
plainants in the creditors' bill of The George F. Blake Manufacturing Com- 
pany and others versus Charles G. Johnsen, No. 10,490; and your petitioner 
prays and craves leave to refer to and to make a part of this pétition the rec- 
ord of said proceedings in suit No, 10,490, entitled • The George F. Blake 
Manufacturing Company versus Charles Q. Johnsen;'' and your petitioner 
prays for ail gênerai and équitable relief in the premises, and will ever pray ." 

The complainant bas demurred and excepted to the said interven- 
tion, and the matter bas been argiied. No question of fornaality in 
regard to either the bill of intervention or the demurrer is suggested. 
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The question snbmitted to tbe court îs whether, on the facts stated 
în the bill of intervention, the receiver is entitled to the property de- 
scribed in complainant's bill, or, if sold, to the proceeds thereof. As 
the property never stood in Johnsen's name, and as none of the judg- 
ments referred to appear to hâve been recorded, there is no pretense 
of any judgment lien. As in the case of Miller v. Sherry, 2 Wall. 237, 
the question to be determined arises whoUy out of the chancery pro- 
ceedings. 

The bill filed by the Blake Manufaeturing Company ànd others 
gave them, from the service of process, a lien — a gênerai lien — upon 
the efïects of Johnsen; and entitled them to a discovery, an injunc- 
tion, and a receiver. The order of the court appointing a receiver, 
and the subséquent conveyance of Johnsen to the receiver, in pursn- 
ance thereof, vested a complète title in the receiver of ail Johnsen's 
légal and équitable estate, subject only to rights previously acquired. 
This estate vested in the receiver prior to the judgment of the Swift 
Iron & Steel Works, and to their creditors' bill to subject spécifie 
property of Johnsen to the satisfaction of their judgment. To sus- 
tain their right to proceed against spécifie property as the property 
of Johnsen, and thus to get préférence over the prior title of the re- 
ceiver, and the lien of complainants under their prior creditors' bill, 
the complainant's sole reliance is upon the fact that the said spécifie 
property is not described in the original creditors' bill, and therefore, 
as to such property, there is no lis pendens. 

To sustain this position the case of Miller v. Sherry, supra, is cited, 
and it sustains counsel as to the necessity of the description of the 
property in order to constitute lis pendens. But it does not seem that 
the présent is any case for tbe considération of rights or interest ac- 
quired lis pendens. There bas been no sale of the property, no title 
bas passed, and there is no purchaser with or without notice before 
the court. The complainants' demand is that certain property shall 
be subjected to the payment of their demand under the lien acquired 
by the levy of their ^. fa. and by the service of process under their 
bill. The intervenor shows a prior lien, and an assignment by the 
conceded owner to satisfy prior judgments. Under no adjudged case 
cited, nor under any principle laid down in the text-books, are the 
complainants entitled to priority on the ground claimed. 

True, it may be that if the intervenor kept silent, and the com- 
plainants had obtained a decree ordering the sale of the property, 
and under the decree a sale had been made, a purchaser at such 
sale would not be charged with constructive notice of the proceed- 
ings in Blake Manufaeturing Company v. Johnsen, and if he had no 
actual notice, would hâve a clear title; and to such elïect is the case 
of Miller v. Sherry, supra. In that cftse, which was an action of 
èjectment on titles derived under creditors' bills, the court says, 
speaking of the defendant's grantor, the purchaser under decree in 
the junior creditors' bill : 
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"His right could not be affected by anything that occurred subsequently. 
He had no constructive notice of the proeeedings in the Case of Mills & Blîss, 
[that is, of the senior creditora' bill.] Had he and his aliénée actual notice? 
Thia also is a material inquiry. We hâve looked carefully thtough the rec- 
ord, and flnd no évidence on the subject. Had the suit below been in equity 
it would hâve been necessary for the défendant in error to deny notice to 
himself or to his grantor. The want of notice to either would hâve been suf- 
flcient. The form of the action rendered a déniai necessary." 

In this présent case there is no question of notice, as the interven- 
tion herein is full notice to complainants. There is nothing in the 
delay of the intervenor to take possession of the property calculated 
to impair his right. The Swift's Iron & Steel Works do not appear 
to bave been prejudiced by the delay. 

The demurrer should be overruled. 



Hughes v. Dundee Mortgage Trust Investment Co., Limited. 

(No. 1,065.) 

{Oircuit Court, D. Oregon. March 81, 1888.) 

ACTIDÏT os AU BntIRE DEMAND. 

Where an action is brought on a part only of an entire and indivisible de- 
mand, the pendency thereof may be pleaded in abatement of another action 
on the remainder, and a judgment in either may be pleaded in bar of the 
other. 
Case in Judgment. 

H. was appointed the attorney of the défendant, a foreign corporation en- 
gagea in loaning money in Oregon on note and mortgage, and on Pebruary 
12, 1883, after being so employed about eight yeare, he brought an action 
açainst said corporation to recover the sum of $31,358.80, the alleged value of 
his services for that period, without specifying any particular service, except 
attending to two suits, for which he claimed the sum of $755.80, and had judg- 
ment thereon for $8,407.61, and $890.05 costs and disbursements; and after- 
wards, on September 5, 1884, he brought this action against said corporation 
to recover the sum of $11,232.74, with interest from January 31, 1880, for 
services as an attorney during the period covered by the former action, in 
making and delivering to the défendant 554 certiflcates of the title to lands 
offered to the latter as security for loans, the sum demanded being equal in 
amount to 1 per ceutum of the monéys loaned on the lands included in said 
certiflcates. Held, that the claim now sued for was a part of an entire and 
indivisible demand and cause of action, existing when the former action was 
brought, and that the judgment therein is a bar to this action. 
Attohnet and Client. 

The services of a standing or regularly appointed attorney are usually ren- 
dered pursuant to some gênerai agreement or understanding, and whatever is 
due theref or at the expiration of the service or employment constitutes but 
one cause of action; and courts should be careful in such cases, in the appli- 
cation of a rule against splitting up demands, not to leave any loop-hole 
through which an attorney may be tempted to harass and oppress his client 
with vexations or spiteful litigation. 

Action to Eecover Attorney's Fées. 

Ellis G. Hughes, pro se, 

Earl C. Bronaugh, for défendant. 
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Deadt, J. This action was commenced on September 5, 1884, to 
recover the sum of $11,222.74, with interest from January 31, 1880, 
to date, amounting in ail to $15,350.19. It is alleged in the oom- 
plaint that the plaintiff is a citizen of the state of Oregon, and the 
défendant is a corporation duly formed under the laws of Great Brit- 
ain, having its principal office at Dundee, Scotland, and is now law- 
fully engaged in business in Oregon, and that the Oregon & Wash- 
ington Trust Investment Company was, from January 1, 1875, to 
January 31, 1880, a corporation also duly formed under said law, 
engaged in loaning money in Oregon and Washington on note and 
mortgage, with an agency at Portland; that during said period plain- 
tiff was a practicing attorney at law, résident at Portland, and at the 
request of said trust investment company, and for its use and bene- 
fit, did "make and issue to it in writing" 554 separate certificates, 
whereby he became responsible to said corporation that the title to 
the real property mentioned therein was in the party seeking a loan 
thereon, and that the same was free from ail liens and incumbrances, 
for which service and responsibility said trust investment company 
"undertook and agreed to pay the plaintiff the reasonable value" 
thereof, which is 1 per centum on the amount of the loans made on 
said certificates, namely, $1,122,274, and that said trust investment 
company, on January 31, 1880, by reason of the issuing of said cer- 
tificates, became and was indebted to the plaintiff in the sum of 1 per 
centum on said amount, namely, $11,222.74; that on January 31, 
1880, said trust investment company amalgamated with the défendant, 
and assigned ail its property thereto, in considération whereof the 
latter "did assume and agrée to pay ail and every of the debts and 
liabilities" of the former, including the debt due the plaintiff; but 
that neither of said corporations has paid the same, or any part 
thereof, and the whole is now justly due him from the défendant. 

Among other défenses, the answer of the défendant contains the 
following : The plaintiff ought not to hâve or maintain this action 
because, on February 12, 1883, he commenced an action against the 
défendant in this court, alleging in the complaint therein that said 
trust investment company did, about January 1, 1876, appoint the 
plaintiff its attorney, to attend to its business in Oregon and Wash- 
ington, pursuant to which the plaintiff did, between January 1, 1876, 
and January 1, 1880, render service to said corporation "in Consult- 
ing and advising it about its business, and other acts and attendance 
in and about said business, at its request, of the value of $2,500 per 
annum;" that about January, 1880, said corporation amalgamated 
with the défendant, who thereupon "assumed its indebtedness and 
liabilities, including its indebtedness to plaintiff," and that "there- 
after the plaintiff rendered services to the défendant as its attorney, 
and paid out money for it, up to January 1, 1882," the value of which 
amounted to $2,500; that it was also alleged in the complaint in 
said action that the défendant was indebted to the plaintiff for serv- 
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ices rendered in two certain law suits in the further sum of $755.80, 
and that the aggregate of defendant's liability to plaintiff on theae 
seyeral aecounts was $21,258.80; that the défendant madea défense 
to the action, and on the trial thereof the plaintiff had judgment for 
the sum of $8,407.61, and $390.05 costs and disbursements, which 
judgment remains in fuU force and effect. It is then alleged in the 
défense that the service mentioned in the complaint herein was ren- 
dered before the commencement of said former action, and that what- 
ever sum of money may be due the plaintiff for or on account of such 
service was due prior to the commencement of said former action; 
and that ail the service alleged in the complaint herein to hâve been 
rendered to the trust investment company, and to this défendant, was 
performed under an appointment of plaintiff as the attorney of the 
trust investment company and this défendant, as alleged in the com- 
plaint in said former action; wherefore the défendant says that the 
plaintiff is "by said former judgment forever barred from recovering 
herein." 

To tbis défense the plaintiff demurs, for that it doea not contain 
facts sufficient to constitute a défense; and the point relied on in the 
argument in support of it is "that it does not appear that the claim 
or account of the indebtedness of the trust investment company made 
in the former action was placed [put] in issue, litigated, or passed 
in to judgment therein. " The point was also made that the judgment 
in the former action was suspended by opération of the writ of 
error sued out thereon by the défendant, but was afterwards specially 
withdrawn. 

In support of the point the plaintiff cites 1 Tidd, Pr. 686; Bussell 
V. Place, 94 U. S. 610 ; and Bigelow, Estop. 587-589. It is appar- 
ent from this that the plaintiff bas misconceived the nature of this 
plea or défense. It is not, as he appears to thint, a plea of a former 
recovery or adjudication of the claim sued on hère, and that, there- 
fore, it must show, with the certainty required in pleading an estop- 
pel, that such claim was made and passed on in said former action. 
But the défense is a plea that the plaintiff brought a former action on 
the same cause of action, — the same contract or account, — by reason 
of which he is barred from maintaining another action thereon, or 
any part thereof, although such part may not bave been actually set 
up in the other action. 

This défense is not an estoppel, but a bar, founded on a rule of 
public policy, as just and expédient as the statute of limitations. 
This rule déclares that no one ought to be twice vexed for the same 
cause, — nei)io débet bis vexari pro eadem causa. It assumes that it is 
better that a plaintiff who wantonly or negligently splits a claim into 
parts for the purpose of suit should lose one of them than that the 
adverse party should be needlessly harassed by litigating, in détail, 
matters that could and should bave been determined in one action. 
As was said by Mr. Justice Nelson, in Guernsey v. Carver, 8 Wend. 
v.26F.no.ll— 53 
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494, "the law abhors a multiplicity of suits," and therefore, if a 
party bring an action on a part only of an entire and indivisible de- 
mand, the pendency thereof may be pleaded in abatement of an» 
other action on the remainder, and a judgment in either may be 
pleaded as a bar of the other. Bagot v. Williams, 3 Barn. & C. 236, 
S. G. 10 C. L. 115; Logan v. Caffrey, 30 Pa. St. 196; Warren V. 
Comings, 6 Cush. 103; Lucas t. Le Compte, 43 111. 303; Farrington 
Y, Payne, 15 Johns. 432; Guernsey v. Carver, 8 Wend. 492; Bender- 
nagle v. Cocks, 19 Wend. 207; Beekman v. Flatner, 15 Barb. 551; 
Reformed P. D. Church v. Brown, pé Barb. 191. Secor v. Sturgia, 
16 N. Y. 548 ; Baird v. U. S., 96 U. S. 430. 
In /Secor v. Sturgis, supra, 554, it is said: 

"The principle ia settled beyond dispute that a judgment concludea the 
rights of the parties in respect to the cause of action stated in the pleadings 
on which it is rendeved, whether the suit embraces tVie whole or only a part 
of the demand constituting the cause of action. It résulta from this principle, 
and the rule is fully established, that an entire claiin, arising either upon a 
contract or from a wrong, cannot be divided and made the subject of several 
suits; and if several suits be brought for différent parts of such a claim, the 
pendency of the flrst may be pleaded in abatement of the others, and a judg- 
ment on the merits in either virill be available as a bar in the other suits. " 

In Baird v. U. S., supra, 432, Mr. Chief Justice Waite, speaking 
for the court, says : 

"It is v^ell settled that where a party brings an action for a part only of an 
entire and indivisible demand, and recovers judgment, he cannot subse- 
quetly maintain an action for another part of the same demand. Warren v. 
Comings, 6 Cush. 103. Thus, if there are several sums due underone con- 
tract, and a suit is brought for a part only, a judgment in that suit will be a 
bar to another action for the recovery of the residue." See, also, to the 
same point, Bendernagle v. Cocks, supra, 215. 

Occasionally the application of. this rule in volves a nice question. 
The case of Secor v. Sturgis, supra, may be taken as one that leans, 
if at ail, to the plaintiff's side of the question. Three brothers, un- 
der the name of Chas. A. Secor & Go., carried on the business of 
ship carpenters and chandlers in- a house in New York, the former 
being conducted on one floor thereof, under the management of two 
of the parties, and the latter on another fioor, by the third one. Bep- 
arate books of account were kept of the two departments, and sepa- 
rate bills rendered therefor. Under thèse circumstances, carpenter 
work and articles of ship chandlery were done and furnished to the 
brig Leverett, for the défendant. The court held that the demanda 
were distinct, and that a judgment in an action for one of them was 
no bar to an action on the other. In the course of the opinion it 
was said : 

"ïhe true distinction between demands or rights of action which are single 
or entire, and those which are several and distinct, is that the former imme- 
diately arise ont of one and the same act or contract, and the latter out of 
différent acte or contracts. Perhaps, as simple and safe a test as the subject 
admits, by which to détermine whether a case belongs to one class or the 



HUGHES V. DUNDEK MORTGAGE TRUST INVESTMENT CO. 835 

other, Is by inquiring whether it resta upon one orseveral acts or agreeiiienta. 
In the case of torts, each trespass or conversion of fraud gives a right of ac- 
tion, and but a single one, however numerous the items of wrongor damage 
may be. In respect to contracts, express or implied, each contract afEords 
one, and only one, cause of action." 

Tije case of Baird v. U. S., supra, arose on a contract to furnîsh 
the United States 15 locomotive angines, in 1864, at a fixed price, 
with ttie addition of any advance that might take place in the cost of 
labor and materials used in their construction after November 9, 
1863, and any damage ' resulting from the préférence given in this 
order over other contracts. The engines were duly delivered, and the 
fixed price paid. A claim was also presented for the advance in 
labor and materials, whieh was audited, and about two-thirds thereof 
allowed and paid. Subsequently an action was brought in the court 
of claims for the damages sustained in giving préférence to the govern- 
ment order, in which judgment was given against the United States. 
On May 2, 1870, another action was brought in the court of claims to 
reoover the "residue of the amount of the advance in labor and ma- 
terials," in which, although the court found that the advance, over 
and above the amount paid, was the sum claimed, there was judg- 
ment for the défendant. Thereupon the claimant appealed to the 
suprême court, where the judgment was affirmed, the court holding 
that the claims for construction, advance, and damage were ail em- 
braced in one contract, and constituted but one demand and cause of 
action. In the course of the opinion Mr. Chief Justice Waite said : 

"Hère was a contract by which the government was bound to pay for the 
engines in accordance with terms agreed upon. The entire price to be paid 
was not fixed. A part was contingent, and the amount made to dependlipon 
a variety o£ circumstances. When the former action was commenced in the 
court of claims the whole was due. Although différent éléments entered into 
the account, they ail depended upon and were embraced in one contract. ïhe 
judgment, therefore, for the part then sued upon, is a bar to this action for 
the 'residue.' " 

In Reformed P. D. Church v. Brown, supra, the defendant's testa- 
tor had agreed in writing to pay the sum of $100 a year for the sup- 
port of a minister of the gospel, in the township of Westfield, Staten 
island. At the testator's death four years' subscription were due on 
the writing, on which nothing had been paid. The plaintiff then sued 
the défendant, as exécuter, for the first $100 due on the writing, and 
had judgment therefor, and on the day following brought an action to 
recover the remaining three years' subscription. The court held that 
the judgment in the first action was a bar to the second one, saying: 

"In order to avoid multiplicity of actions, the law forbids that a cause of 
action shall be split up for the purpose of bringing several actions. But 
when several claims, payable at différent times, arise out o£ the same con- 
tract or transaction, separate actions can be brought as each liability inures. 
Still, however, if no action is brought until more than one is due, a recovery 
in the one first brought will be an effectuai bar to a second action brought tu 
recover the other claims that were due when the first was brought." 
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Takîng the application of the rule, as made in thèse cases, ît îs clear 
that the plaintiff's demand or cause of action against the défendant 
for services rendered the trust investment company, as an attorney, 
and the demand or cause of action for similar services rendered itself, 
were, as they existed on February 12, 1883, the day on which the 
former action was commenced, entire and indivisible. Shortly, it ap- 
pears from the plea that the plaintiff alleged in the former action, as 
the cause thereof, that he was appointed or employed as the standing 
attorney of the trust investment company from January 1, 1876, to 
January 1, 1880, when it was merged in the défendant, for whom he 
continued to act in the same capacity until January, 1882. 

Assuming, as I hâve, that there was a distinct contract or employ- 
ment by each corporation, though mueh might be said, if it was ma- 
terial, in support of the proposition that the service of the plaintifï 
was a continuous one, the latter corporation being in fact the légal 
prolongation of the other, still the plaintiff's demand or cause of ac- 
tion for the service rendered each corporation was an entire and in- 
divisible one. Both thèse demands were joined in the action of Feb- 
ruary 12, 1883, and whatever was then due from the défendant on 
aecount of such services was a part of the causes of action on which 
said action was brought. If the plaintifï then had a claim against 
the défendant for services as an attorney, as alleged herein, it was a 
part of his cause of action, and should hâve been included therein; 
for, if he could divide the aecount into advice and counsel, attending 
suits in court, preparing certificates of title, so as to make three 
causes of action out of the transaction, there is nothing but his own 
temejrity or sensé of propriety to prevent him from subdividing it ad 
infinitum, so as to bave a separate cause of action for each item of 
advice, or the 554 certificates of title mentioned in his complaint. 
By such means the plaintifï might make for himself, out of a com- 
paratively short service, almost a perennial cause of action. 

In the considération of this case I hâve constantly had in mind 
the fact that the claims made by the plaintiff against the défendant 
grow out of the employment of the former by the latter as its at- 
torney. In the nature of things, the services of a standing or regu- 
larly appointed attorney are usually rendered pursuant to some gên- 
erai contract or understanding, and whatever is due therefor at the 
end of the service or employment constitutes but one cause of action, 
and cannot be split up into several distinct ones. Lnicas v. Le Compte, 
42 111. 303. In the application of the salutaryrule against splitting 
up demands, courts ought to be careful to leave no loop-hole through 
which an attorney may be tempted to harass and oppress his client 
with vexations or spiteful litigation. Such things are well caleulated 
not only to bring the profession of the law into disfavor, but the ad- 
ministration of justice into disrepute. 

The demurrer is sustained. 
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HtTSHES «. DtTNDHB MOETGAGH & TnusT Investment Co. (No9. 1,066 and 1,069. 

Two Cases.) 

Action to Becover Attorney's Fées. 

Dbadt, J. Thèse two cases were argued and submitted wîth the foregoing. 
The facts in the cases are similar, and the question made on the demurrers to the 
défenses is the same. 

In No. 1,066 it appears that the Oregon & Washington Mortgage Savings Bank 
was incorporated under the laws of Great Britain, and engagea in loaning money 
in Oregon and Washington; that the plaintifl was its attorney, and as such, prior 
to January 1, 1882, made and delivered to it 347 certiflcates of titles to certain 
lands, on which it loaned $565,103.59; that said certiflcates were worth 1 per 
eentum of that sum, or $5,651.03; that in August, 1883, said corporation amalgam- 
ated with the défendant, who assumed to pay its debts, including the claim of the 
plaintifl, which, with interest, amounts to $6,907.07. 

In 1,069 it appears that the défendant was incorporated under the laws of Great 
Britain prior to 1879, and bas since been loaning money in Oregon and Washing- 
ton; that in 1879, 1880, and 1881 the plaintifl was the attorney of the défendant, 
and as such made and delivered to it 397 certiflcates of title to certain lands, on 
which it loaned $589,000; that said certiflcates were worth 1 per eentum of that 
sum, or $6,890, which, with interest, amounts to $7,130.85. 

In both thèse cases the défense is made that the judgment given in the action 
commenced Pebruary 13, 1883, is a bar, to which the plaintifl demurs as in case 
1,065, ante, 831. 

The défense is sustained, and the demurrer overruled, for the reasons given in 
that case. 



Howard and Wife v. Denver & E. G. Ey. Co.' 

'^Oircuit Court, D. Colorado. March 23, 1886.) 

Masteb astd Servant — Négligence — Fellow-Sbrvants — Engineer m Charge 
OF Bkginb and Fibeman on Anothek Train. 

A flreman on a passenger train, and an engineer in charge of an engine net 
connected with such train, but belongin^ to the same railroad company, are 
f ellow-servants, and where the flreman is killed by a collision between the 
engine and the train caused by the négligence of the engineer the company 
will not be liable.^ 

Action against a railroad company to recover damages for the 
death of an employé caused by négligence. Plaintiffs obtained a ver- 
dict, and défendant moves for a new trial. The material facts are 
etated in the opinion. 

Rogers d; Guthbert, for plaintiSs. 

E. O. Wolcott, for défendant. 

Brbweb, J. This is a motion for a new trial which, by the direc- 
tion of the trial judge, has been referred to me for décision. As I 
was not présent at the trial, I feel at liberty to consider only the prin- 
cipal question upon which the ruling of the trial judge was made. 

'Reported by Eobertson Howard, Esq., of the St. Paul bar. 

'Kespecting the liability of the master for an injury cansed by the négligence of a 
fellow-servant, and herein of who are fellow-servants, see Garrahy v. Kansas Ci^, St. 
J. & C. B. R. Ce, 25 Fed. Kep. 258. 
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The facts which présent that question are thèse : The plaintifs are 
the parents of one John H. Howard, who, on May 19, L883, was 
killed in a collision on defendant's road. Young Howard was em- 
ployed as a iireman, working on the regular passenger train running 
west on that day from Pueblo to Leadville. That train was running 
on schedule time, and about a quarter of a mile west of Badger Sta- 
tion collided with a light engine running eastward, under the man- 
agement and control of one William Eyan, its engineer. Eyan neg- 
lected bis instructions, and his négligence was the proximate cause 
of the collision. There was no proof of incompétence on his part, or 
of négligence in employing him, or in the order under which he was 
acting and which he disobeyed. The case rested simply on the fact 
of his négligence. The trial judge held that his négligence was the 
négligence of the company, and that he was not a fellow- servant with 
the deceased. This, then, is the single question presented. The rules 
of the company provided that an engineer running a light engine like 
this, without any separate conductor, should be regarded as both en- 
gineer and conductor. The question, therefore, is distinctly presented 
whether, in case of collision between a train and an engine, the nég- 
ligence in the management of the engine, whereby injury results to 
the employés on the other train, is to be regarded as the négligence 
of the company, or simply the négligence of a fellow-servant. Ob- 
viously, the question is of no slight importance. 

It will not be doubted that the early current of judioial décision in 
this country was such as to afirm that employés, situated as Ryan and. 
the deceased, were fellow-servants. The great and leading case was 
that of Farwell v. Boston & W. R. Co., i Metc. 49, in which the opin- 
ion was written by Chief Justice Sha.w. He there stated the rule to 
be that ail persons employed by the same mas.er, and engaged in a 
common enterprise, were fellow-servants, no matter what the relation 
in which they stood to each other. This case was generaliy foUowed, 
both in this country and England, and the priuciples enunciated. 
thereon were accepted as correct. Nor, on the other hand, can it be 
questioned that the later current, both of judicial décision and légis- 
lative action, is away from that ruling in many respects. 

By action of the législature in at least two states — Kansas and 
lowa — the railroad company is made responsible to every employé 
for the négligence of every other employé, so that in thèse states the 
doctrine of fellow-servants in respect to the question of négligence 
bas ceased to hâve any récognition. Outside of thèse states, by the 
rulings of many courts, the case of Farwell v. Railroad Co. has been 
mueh limited and restricted. One marked limitation is this : Where- 
ever the master owes an absolute duty to the employés, and inatead 
of discharging that duty himself intrusts it to an agent or servant, 
such agent or servant is not a fellow-servant within the meaning of 
the rule of liability for négligence. Thus, the master owes to every 
employé the duty of providing a reasonably safe place in which to 
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•work, and reasonably safe instruments and machinery with whichto 
■work. This may be called a direct and absolute obligation. If the 
discharge of this obligation is intrusted to an agent or servant, such 
agent or servant is the représentative of the master, and any négli- 
gence on his part is the négligence of the master. 

Thus, in the case of Calor v. Charlotte, C. é A. R. Go., decided by 
the suprême court of South Carolina at the April term, 1885, the 
plaintifï, a locomotive engineer, while running his engine between 
Golumbia and Charlotte, was injured through the négligence of a sec- 
tion-master and superviser of the track-laying force, who, in disre- 
gard of the appropriate signais, took up a portion of the track, and 
thus derailed the engine. The court held that the true test was 
■whether this section-master was employed to discharge the duties of 
the master, and also that it was the duty of the master to provide a 
suitable and safe place for his employés to work in and on, which 
duty had, in this case, been committed to the section-master. His 
négligence was therefore properly adjudged the négligence of the 
master. 

The same prinoiple was recognized in the case of Morris v. Rich- 
mond é A. R. Co., decided by the court of appeals of Virginia, in 
April, 1884, and reported in 8 Virginia Law J. 5é0. In that case, 
the décèdent, whose administrator was plaintiff, was a brakeman on 
a material-train. A section gang at work on the track failed to sig- 
nal the train, although it had the rails misplaced. In conséquence, 
the train was derailed, and the décèdent injured so that he died in 
eight hours. The court held that the section-men and the décèdent 
were not fellow-servants, saying that "where a company delegates to 
an agent or employé the performance of duties which the law makes 
it incumbent on the company to perform, his aots are the acts of the 
company, — his négligence is the négligence of the company;" citing 
Brothers v. Carter, 52 Mo. 372; Flike v. Boston é A. R. Co., 53 N. 
Y. 549; Corcoran v. Holbrook, 59 N. Y. 517; Mullan v. Philadelphîa 
é S. M. S. Co., 78 Pa. St. 25; Ryan v. Chicago â N. W. R. Co., 60 
m. 171. 

The case of Davis v. Central Vt. R. Co., 55 Vt. 84, is a well-con- 
sidered case upon this point. In that case it appeared that, through 
the négligence of the company's bridge builder in constructing, and 
of the road-master in repairing, a culvert, it washed out, whereby a 
foreman was killedi The company was held responsible. The court 
said: 

"The bridge-builder and road-raaster, while inspecting and caring for the 
defectively constructed culvert, were performing a duty, which, as between 
the intestate and défendant, it was the duty of the défendant to perform. 
Their négligence therein was the négligence of the défendant." 

Among other cases afi&rming the same doctrine may be cited the 
foUowing: Lewis v. St. Louis é I. M. R. Co., 59 Mo. 495; O'Don- 
nell V. Railroad Co., 59 Pa. St. 239; Nashville é C R. Co. v. CarroU, 
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6 Heisk. 3é8 ; Tîerney v. Minneapolis é St.L. Ey. Co., 33 Minn. 311; 
S. C. 23 N. W. Eep. 22S3; Atchison, etc., R. Co. v. Holt, 29 Kan. 
149; Fuller v. Jewett, 80 N. Y. 46; Slater v. Jewett, 85 N. Y. 61; 
Gunter v. Graniteville Manuf'g Co., 18 S. C. 262; Gilmore v. North- 
ern Pac. R, Go., 15 Amer. & Eng. K. Cas. 304, and note. 

Another important limitation is that where an employé is placed in 
charge of the entire opérations, or of a separate department, so that 
in respect to the entire work, or the separate department, he has full 
control, is, so to speak, a vice principal — an alter ego — of the mas- 
ter, his négligence is that of the master, and not that of a fellow- 
servant. Thus the gênerai superintendeut of a railroad, the super- 
intendent of bridges, the road-master, the foreman in charge of the 
maehine-shops, hâve ail been declared vice-principals, and their acts 
the acts of the master. And in a late case, which has attracted great 
attention, that of the Chicago, M. é St. P. Ry. Co. v. Ross, 112 U. 
S. 377, S. G. 5 Sup. Ct. Eep. 184, it was held that the conductor of 
a train came within the same category. The reason underlying thia 
is that by reason of the extent of the authority conferred, the power 
and discrétion vested in such employé, the fact that practical suprem- 
acy and control is given to him, it is fitting that he should be re- 
garded as the active, présent représentative of the master, — one in 
whom the master has placed such confidence, and to whom he has 
80 far transferred his powers, as to make him his other self. Among 
many authorities affirming this doctrine may be cited the following: 
Railroad Co. v. Fort, 17 Wall. 553; Grizzle v. Frost, 3 Fost. &. F. 
622; Coo^v.HanwiW, e<c.,2J. Co,, 63 Mo. 397; Whalenx.Centenary 
Church, 62 Mo. 326; Chicago, etc., R. Co. v. Bayfield, 37 Mich. 205; 
Lalor V. Chicago, etc., R. Co., 52 111. 401; MuÙan v. Philadelphia, 
etc., S. Go., 78 Pa. St. 25; Kansas Pac. R. Co. v. Little, 19 Kan. 
267; Malone v. Hathaway, 64 N. Y. 5; Brickner v. New York Cent. 
R. Co., 49 N. Y. 672. 

An effort has been made to engraft another exception, to the effect 
that where the master sees fit to place one of his employés under the 
direction and control of another, the relation of feilow-servants does 
not exist, and the latter, in ail his actions towards the former, is the 
représentative of the master, and his négligence the négligence of the 
master. As in ail the subdivisions of service, — no matter how mi- 
nute, — in ail separate work, — no matter how small the work, — there is 
generally a foreman or boss in charge, having control and direction, 
though often working with the others, the récognition of such an 
exception, as thus broadly stated, would largely increase the re- 
sponsibility of the master. Nevertheless, the rule has been thus laid 
down by several courts. The suprême court of Kentucky, in Louis- 
ville & N. R. Co. V. Bowler, 11 Alb. Law J. 119, in which case a 
section-hand had been injured through the négligence of his section 
boss, decided "that the only sound rule is to hold the common supe- 
rior, which can only act through its agents, responsible for injuries 
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resulting to the subordinate from the négligence of his immédiate 
superior or party having control over him." Similar was the ruling 
of my predecessor, Judge MoCraet, in several cases, among them 
that of Railway Go. v. Ross, afiSrmed by the suprême court. 112 
U. S. 377; S. C. 5 Sup. Ct. Éep. 184. Such also was the décision of 
the suprême court of Ohio in Railway Go. v. Keary, 3 Ohio St. 201, 
in which case the court said: "No service is common that does not 
admit a common participation, and no servants are fellow- servants 
•when one is placed in control over the other." 

Notwithstanding thèse décisions, the great weight of authority is 
against the proposition, and the rule of exception in respect to sub- 
ordination limited to the case of departmental control as stated in 
my second proposition. Such, I think, is the clear import of the 
opinion in Railwny Co. v. Ross, supra, which, considered in relation 
to the course of the trial and the instructions of the trial judge, seems 
to me impliedly to reject the doctrine that mère subordination de- 
stroys the relation of fellow-servants, and to insist upon departmental 
control as the test. In that case the trial judge charged explicitly 
as follows : 

"It is very clear, I think, that if the company sees flt to place one of its 
employés under the control and direction of anofher, that then the two arô 
not fellow-servants, engaged in the common employment, within the mean- 
ing of the rule of law of which I am speaking." 

This was the instruction excepted to. The case was one in which 
an engineer had been injured through the négligence of the conductor 
in charge of his train. Now, if the reviewing court had been of 
opinion that the rule as stated by the trial judge was correct, natu- 
rally the opinion would hâve been an argument in support bf it. On 
the contrary, nowhere in the opinion, which is elaborate and exten- 
sive, is there a single word in support or défense. The entire opin- 
ion goes to the efifect that the conductor of a train, by virtue of his 
large powers and exclusive control, is properly one "clothed with the 
control and management of a distinct department," and therefore to 
be regarded as a vice-principal, — a représentative of the company. 
It is expressly stated that the language of the instruction is open to 
criticism, but is not erroneous as applied to the facts in the case. In 
other words, that where departmental control exists the relation of 
fellow-servants does not. Further, in every case which is cited ap- 
provingly, and which bears directly on the question, the rule of de- 
partmental control was in terms recognized; or, as in the Ohio cases, 
in which the conductor of the train was the négligent party, the facts 
supported the conclusion of the suprême court. When we remembei 
that this case was decided by a closely divided court, after evidentlj 
much délibération, it seems an unavoidable conclusion that that court 
does not approve the rule laid down by the trial court. 

Another exception which has received considérable récognition is, 
that where two employés, though serving the same master, are en- 
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gaged in a différent class of work they are not to be regarded as fel- 
low-servants, -within the rule. Thus, in Illinois, it bas been beld 
tbat a book-keeper in a railway office was not a fellow-servant with 
an engineer, (Chicago, etc., R. Co. v. Keefe, é7 111. 110;) and also 
that a laborer in the carpenter shop was not a fellow-servant with 
the engineer, (Ryan v. Railway Co., 60 III. 177.) A late case was 
decided by Mr. Justice Miller of this circuit (Garrahy v. Railroad Co., 
reported in 25 Fed. Eep. 258) in which it was ruled "tbat a common 
hand, engaged in the business of distributing iron rails along the aide of 
the track to be laid in place of other rails removed from the track, 
and under the control, with six or eight other men, of a boss or fore- 
man, is not in the same employment as a man controUing or manag- 
ing a switch engine not used in carrying thèse rails, but in moving 
and transferring from one place to another cars not engaged in the 
business of reiaying said track." 

Thèse are the only exceptions which it seems to me can in any 
manner be invoked to sustain the ruling of the learned trial judge; 
and I am constrained to believe that neither of them is sufficient. 

So far as the place and machinery are concerned, both were safe. 
There is no prêteuse that the track was not in good order, or tbat the 
engines or other instruments for the movement and control of the 
train were not sufficient. This statemeut is made in respect to the 
matter ruled upon by the trial judge, and which alone I feel at lib- 
erty to consider. It will not do to say that, because Eyan's engine 
was in the way, and collided with décèdent 's train, the track was not 
clear, and therefore the master had failed in bis duty of providing a 
safe place for the employé to work in and upon. " The négligent use 
by one employé of perfectly safe machinery will seldom be adjudged 
a breach of the master's duty of providing a safe place for other em- 
ployés. Such a construction would make any négligent misplace- 
ment of a switch, any négligent collision of trains, even any négli- 
gent dropping of tools about a factory, a breach of the duty of pro- 
viding a safe place. The true idea is that the place and the instru- 
ments must in themselves be safe, for this is what the master's duty 
fairly compels, and not that the master must see that no négligent 
handling by an employé of the machinery shall oreate danger. Neither 
can it be sajd that Eyan and décèdent were engaged in a différent 
class of work. Both were employed in the movement of trains, — the 
same kind of service. True, they were on différent trains, and at the 
time of the accident had no opportunity of noticing the conduct of 
each other until too late to prevent the collision. But, being engaged 
in the same kind of service and on the same division, they must nat- 
urally hâve often been thrown into contact and had ample opportuni- 
ties for mutual supervision. To subdivide beyond the class of service, 
into the place of work, would carry the exception beyond well-recog- 
n|zed limits. It would make the train-men on one train not fellow-serv- 
ants with tbose on another; the carpenters and machinists in one room 
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Etrangers in service to thoseof anotherj one gang of sectîon-men not 
co-employes with another, — and ail because, at the time, their places 
of work happened to be différent. In the Garrahy Case, supra, Mr. 
Justice Miller carefully notes the complète séparation in the class 
of service of the two employés, while in the Randall Case, to be con- 
sidered hereafter, the suprême court treated the fact that the em- 
ployés were working on différent trains as entirely immaterial. He 
who engages in train service knows that other trains besides his will 
be running, and may fairly be cousidered as contracting to take the 
risk of the négligence of the employés managing such trains. He 
must expect to be employed now on one train and uow on another, to 
be thus thrown into contact with the other employés in that service, 
to know himself what is proper care in such work, and to be able to 
detect any évidence of carelessness on the part of those in like serv- 
ice. Every considération which exempts the master from liability 
for the négligence of a co-employe seems to bind those in the same 
class of service together as fellow-servants. 

Neither can this be considered a case of the négligence of one in 
charge of a department. While, by the rule of the company, the en- 
gineer in charge of a light engine is to be regarded as the conductor, 
yet this rule obviously contemplâtes the matter of reports, etc., — the 
mère duties owing to the company for the purpose of giving and pre- 
serving complète information of the engine's movements, — and should 
not be construed, even if it were possible for a simple rule so to do, 
as lifting one with so little power, and but a single subordinate, into 
the dignity of a departmental director. We should always look to the 
substance of things, and not dignify with undue importance that 
which is properly but a mère régulation of détails, or a mare means 
of information. It is true that an engineer in charge of a moving 
engine is placed in a position in which his négligence may cause 
serious disaster. So is every one in control of a power so tremen- 
dous as steam, whether in a moving or stationary engine. But the 
possibilities of disaster from his négligence do not make him any the 
more a représentative of the master. They simply cast Upon the 
master the duty of greater care in his sélection. To make one as 
the controUer of a department properly the représentative of the 
master, his duties should be principally those of direction and con- 
trol. He should hâve something more than the mère management 
of macbiiiery ; he should bave subordinates over whose varions actions 
he has supervision and control, and not a mère assistant to him in his 
working of machinery. He should hâve control over an entire de- 
partment of service, and not simply of a single machine in that service. 
He should be so lifted up, in the grade and extent of his duties, as to be 
fairly regarded as the alter ego — the other self — of the master. I think 
I only voice the gênerai judgment of the profession in saying that the 
décision in the Ross Case was a surprise, and that it carried the doc- 
trine of departmental control to the extrême. To extend it to the 
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case of an engineer runnîng a light engine, witli no train, — no sub- 
ordinate save the fireman, — would, it seems to me, be Judicial lég- 
islation. 

I bave tbus far considered tbis case upon gênerai principles. I 
now turn to a case in tbe suprême court, recently decided, that of 
Randall v, Baltimore é 0. R. Go., 109 U. S. 478, S. G. 3 Sup. Ct. Eep. 
323, which seems to me so closely in point as to compel the décision 
hère. In tbat case a brakeman unlocking a switch, to enable bis 
train to pass from one track to another, was injured by tbe tender of 
a freight-engine in no way co.nnected with bis train. Négligence was 
cbai'ged upon the engineer managing tbis engine. Tbe suprême 
court unanimously beld the brakeman of the one train and the en- 
gineer of the separate englue fellow-servants. In the opinion we find 
tbis language : 

"Persons standing in such a relation to one anotlier as did this plaintifE and 
the engineer of the other train are fellow-servants, according to the very great 
prépondérance of judicial authority in this country, as well as the unitorm 
course of décision in the House of Lords, and in theEnglish and Irish courts, 
as is already shown by the cases cited in the margin. ïhey are employed and 
paid by the same master. ïhe duties of the two bring them to work at the 
same place at the same time, so that the neghgence of the one in doing his 
work may injure the other in doing his work. Their separate services hâve 
an immédiate common object, the moving of the trains. Neither works un- 
der the orders or control of the other. Each, by entering into liis contract 
of service, takes the risk of the négligence of the other in performing his ser- 
vice; and neither can maintainan action for an injury caused by such pegli- 
gence against the corporation, their common master. 

Every test which tbe learned judge lays down for determining the 
question of fellow-servants applies fully and exactly to the case at 
bar: Common employer and pay-master; same place of work, ex- 
posing one to injury from négligence of tbe other ; same class of ser- 
vice; neither subject to other 's control. Unless we regard Eyan as 
a departmental direotor, which, for reasons heretofore indicated, I 
tbink cannot be done, tbe cases are substantially parallel. Of course, 
if so, tbat décision controls the case. 

I am aware that the Ross Case is a later expression of tbat court, 
and it is claimed overrnles it. The opinion in that case contains no 
référence to this, does not purport to overrule it, and, with the con- 
struction I bave placed upon it above, is in entire harmony with it. 

One other case has been cited, tbat of Feitzman v. P. F. ce G. R. 
Co.,' recently tried in tbe United States circuit court for tbe Northern 
district of Illinois. In tbat case, tbrough tbe négligence of a switcb 
conductor, an engineer of a switch-engine, subject to tbe control of 
another switcb conductor, was injured, and tbe learned circuit judge 
in his charge to the jury ruled tbat tbe parties were not fellow-serv- 
ants, and that tbe company was liable for the switcb conductor's nég- 
ligence. Unless the switcb conductor can be considered as tbe su- 



' Ora! charge to jury; not reported. 
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perintendent of a department, and thuswithin the scopeof the Iloss 
décision, (and that doubtless was the view taken by the learned judge,) 
it would seem that the ruling was directly in conflict with the Ran- 
dall Case. 

I do not know that I need add more, or that I can make my views 
any clearer. I hâve given this case a most careful examination. I 
am fully aware of the direction of modem rulings. The views ex- 
pressed and the principles enunciated in the Farwell Case may uot 
be obviously and unquestionably correct. It is not improbable that 
ère long the rule of exemption laid down in that case may be entirely 
overthrown. But if overthrown it should be by législative action, 
and not by judieial décision. The true path for judicial walk is, as 
I coneeive, super antiquas vias. 

I think the motion for a new trial should be sustained. 



Maoheoa and others v. Ukited States.' 
(Circuit Court, E. B. Louîsiana. January 16, 1886.) 

1. Appellate JurnsDicTiON OP Circuit Court at Law. 

The jurisdietion of the circuit court on writ of errer from the district court, 
in cases at law, extends no f urther than to pass upon such error as may appear 
by the record, and when there are no bills of exception to show any ruling of 
the court below prejudicial to the plaintiff in error, nor assignments of error 
pointing out any of the proceedings in the court beloifl; as injurions to the 
plaintiiï in error, and when the counsel point out no error, and this court sees 
none on inspection of the record, it conolusively f oUows that the writ of error 
should be dismissed, and the judgment of the district court afflrmed. 

2. Same — Circuit Court No Power to Révise Discrétion dp Sbcrbtaryopthb 

Trbasury to Remit Penalties. 

The discrétion vested by law in the secretary of the treasury to remit penal- 
ties, in cases where he may be satislîed no willful négligence nor fraudulent 
intent exists. cannot be revised or controUed by the courts. 

On Motion to Dismiss. 

W. S. Benedict, for plaintiff in error. 

Charles Parlange, U. S. Atty., for the United States. 

Pardee, J. The facts of the case are set out in brief of plaintiff 
in error as follows : On the eighteenth of May, 1883, the govern- 
ment claimed from the défendants $1,255 ou the following cause of 
action : On the thirteenth of February, 1882, défendants imported 
from Palermo, Italy, 3,064 packages of oranges and lemons, subjeçt 
to the payment of a duty of 20 per cent. The entry was not aceom- 
panied by any certificate or consular invoice. The goods were deliv- 
ered on a pro forma invoice, with bond given to furuish consular in- 
voice within six months. Défendants deposited the import duty, es- 

'Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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timated at $1,175.40. The bonds amounted to $1,700, and were duly 
signed, and dated eighteenth of February, 1882. The duties amounted 
to $2,230.44, leaving a balance due of $1,255. The bond was for- 
feited, as the consular invoioe was not furnished within the delay 
prescribed, whereby the penalty bas attached. The conditions of the 
bonds are that défendants "shall and do, within six months from the 
date thereof, produce to the oollector, for the time being, for the dis- 
trict of New Orléans, a duly-authenticated invoice of said goods, wares, 
and merchandise, and shall pay to the said coUector the amount ot 
duties on the appraisement of said goods, wares, and merchandise." 
Défendants answer, by the gênerai issue, and (1) that they made 
the bonds ; (2) that they produeed, within the légal delay, an authen- 
ticated invoice of said goods, the duty on the importation being prop- 
erly paid; (3) that a clérical error in said invoice appeared, in not 
stating "that ail of said merchandise was free on board, ail charges 
included;" (4) that an additional authenticated invoice became req- 
uisite to correct said error, and was furnished by the consul to col- 
lecter of customs, who declined to canoel the bond of respondents ; 

(5) that the error occurred in the omission of the word "ditto," or 
words indicating the same, from their proper position on the invoice ; 

(6) that there was no intention on the part of respondent to évade 
the payment o'f any duty. 

The invoioe referred to 3,061 packages of fruit, shipped on the 
steam-ship Peconic, which sailed on January 18, 1882, and shows 
the value to be, "ail charges included," 14,751.80 liras. The same 
was Bworn to by the shipper, and certified by the consul, and that the 
value of a lira is 19 3-10 cents. Upon thèse issues, the case coming 
on for trial, the court directed a verdict for the government, but or- 
dered the entry of judgmenfc to be deferred, to enable défendants to 
apply to the secretary of the treasury for remission. The pétition 
for a remission was filed, and the judge made the foUowing state- 
ment of facts : 

"I make, as the statement of facts in this case, the foregoihg statement of 
the petitioners, with the exception of the statement as to the second invoice. 
As to that, the fact, as appeared on the trial of the case, was that a flrst de- 
fective invoice was furnished by some error. The second invoice, deaigned 
to correct the error, was but a copy of the first. ïhe third invoice was the 
one which was correct, and I ara satisfled tliat it was an error of the clerk 
who made out the second, that he omitted the marks showing that ail the items 
were not free on board. The second invoice was still defective, and the third 
invoice was correct, but received by the customs offlcers af ter the time pre- 
scribed by the statute. I am satisfled that the error was a technical, and nofc 
an intentional, mistake." 

The secretary having declined to interfère, a motion was made on 
November 21, 1884, to enter the judgment, which was thereupon 
entered. 

A rule for a new trial was taken, and was overruled, but with an 
order to stay proceedings upon said judgment for four months, to en- 
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able défendants to make another application to the secretary for a 
remission. The second application was made, and was recommended 
to be granted by the United States attorney in the foUowing words: 

"I recommended that the original pétition for rémission be granted, and 
for reasons tlien given I again recommend tiiat tlie prayer of tlie above ap- 
plication be granted." 

And by the judge, as follows: 

"I flnd the facta of the case, as they appeared on the trial, to be correctly 
stated in the foregoing pétition, and in the original pétition for remission 
thèse facts were succinctly as follows: Goods were imported, sorae of which 
were not dutiable. Invoices for the gooda contained thia error, i. e., they 
«mitted to place a 'ditto' aftor sorae of the items in the invoices. Time, to the 
«xtent of the statutory permission, was given the importers to obtain cor- 
rected invoices. By mistalce the uncorrected invoices virere forwarded and 
received, and presented to the collecter. Efforts were immediately made by 
the importers to obtain corrected invoices, which were successful, but after 
the time allotted by the statute had expired. The question aubraitted by the 
caae to the honorable secretary of the treasury is wlietlier there shall be a 
remission in a case where there was no intention to defraud, and where the 
«mbarrassment came from a clérical error in the Invoiceoriginally presented; 
where effort was honestly made to produce corrected and proper invoices, 
which was not till after tlie termination of the delay allowed by the statute, 
though a few days after that termination the proper invoice was obtained 
and presented. " 

On Pebruary 20, 1885, a motion was made to revoke the order stay- 
ing exécution, and another order was granted on Maroh 17, 1885, 
staying proceedings until the delay of four months from January 7, 
1885, elapsed. ■ The secretary again decliuing to interfère, an appeal 
■was taken, and allowed, and a writ of error granted, writ served, cita- 
tion isBued, and bond given. 

The district attorney for the United States bas filed a motion to 
■dismiss the appeal, beoause no bond was given, and beeause, the suit 
being one at law, no appeal would lie ; and he also moves to dismiss 
the writ of error, beeause there are no bills of exception nor assign- 
ments of error accompanying the same. The plaintiff in error makes 
no pretense that there is any appeal before the court, but does insist 
on bis writ of error, and submits the case to the court on the facts as 
though the case were on appeal. The whole merits of the case are 
argued as though the court on writ of error could inquire into them 
and give relief. The jurisdiction of the court, however, extends no 
further than to pass upon such error as may appear by the record; 
and as there are no bills of exception to show any ruling of the court 
below prejudicial to the plaintiflf in error, nor assignments of error 
pointing out any partof the proceedings in the court below as injuri- 
ons to the plaintif! in error, and as the counsel point out no error, and 
this court sees none on inspection of the record, it conclusively fol- 
lows that the writ of error should be dismissed, and the judgment of 
the district court affirmed. See Kérr v. Clampitt, 95 U. S. 188. 

The theoryof the plaintifE in error that the discrétion vested by law 
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in tbe honorable secretary of the treasury to remit penalties, in cases 
•where he may be satisfied no willful négligence nor fraudulent inteat 
exists, can be revised or controlled by the courts, is wholly untena- 
ble. See Walker v. Smith, 21 How. 579; Dorsheimer v. U. S., 7 Wall. 
166. 
Jadgmeat affîrmed. 



In re Aubbey and anotber.* 
(Oireuîi Court, E. D. Louidana. December 30, 1885.) 

1. Bbitish Merchant Shippins Acts. 

The acts of parliament known as the " British Merchant Shîpping Acts" only 
include or embrace the statute law relating to British merchant ships and sea- 
men, and the common law of Great Britain, except when altered by statute, 
remains still in force for the government of consuls. 

i. JuKisDicTioN OF British Consuls. 

When a British consul, in a matter of discipline, is dealing with British sub- 
Jects, on hoard of a British ship, courts of the United Stîites are not called 
upon to look for his jurisdiction further than the instructions issued by the 
British f oreign office. 

8. Rbv. St. § 728. 

Section 728 of the Revised Statutes in terms embraces ail consular agents 
whose governments give them jurisdiction, but the authority conferred upon 
such consular agents to sit as judge or arbitrator, mentioned in the statute, 
refers to, and is limited to, authority conferred by the United States. A nd con- 
struing section 728 with sections 4079, 4080, and 4081 of the Revised Statutes, 
such authority is limited to such offlcers of foreign nations as are entitled 
thereto, under treaty stipulation with the United States; and then only when 
such foreign country gives the same privilèges to consular offlcers of the 
United States, the latter fact to be ascertained and proclaimed by the prés- 
ident. 

4. RiGHTS OP CONSULAK OfFICBBS TO SiT AS JUDGES OR ARBITRATORS. 

Neither under international law, nor under the statute law of the United 
States, has a consular offlcer of a foreign government a right to sit as judge 
or arbitrator within our territory, and render decrees or orders afCecting Per- 
sonal liberty, which orders or decrees the courts of the United States are 
authorized or required to enforce, unless the consent of the United States to 
such jurisdiction has been given, either by express statute or treaty stipulation. 

5. COMITY AND ReCIPROCITT. 

Comity and reciprocity to be extended to représentatives of foreign govern- 
ments dépends upon congress, and is not lodged within the judiciary. See 3 
Op. Attys. Gen. 378, citing The Néréide, 9 Cranch. 389. 

On Application for a Writ of Habeas Corpus. 
James McConnell and Richard De Gray, for relators. 
A. de G. de Fonblanque, British Consul, and E. T. Florence, for re- 
spondents. 

Paedee, J. The relators are held by the keeper of the parish prison 
under a commitment from one of the commissioners of this court, 
parporting to be in compliance with section 738, Eev. St., and based 

• Keported by Joseph P. Homor, Esq., of the New Orléans bar. 
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on a pétition of her Britannic majesty's consul, alleging that by vir- 
tue of the authority conferred upon bim by law as such consul, to sit 
as judge in a controversy between a seaman of the crew of a British 
ship and the captain and others of the crew thereof, he bas made 
a decree that one John W. Dakin, Frank Aubrey, and Alfred G. 
Bardo, ail of the British ship Lancefîeld, be sent to the United King- 
dom for trial for an offense committed in the said United Kingdom, 
and which cannot be tried by any court of the United States or of the 
state of Louisiana; and concluding with a prayer that the aforesaid 
Dakin, Aubrey, and Bardo may be imprisoned in the prison of this 
parish, and held there until the aforesaid decree can be put in force, 
as is provided by section 728 of the Revised Statutes. 

It is made to appear on the argument that the alleged offense was 
assault and battery committed on board a British ship in the port of 
Cardiff. It is probable that the commitment, and the pétition on 
which it is based, are technically defective, the pétition particularly, 
in not being more spécifie, but as new process could be at once issued, 
and the parties rearrested, and as the argument has been over the 
merits of the case as though the commitment and pétition were com- 
plète, we will consider the case on its entire merits. 

The relators' counsel contend that whether the offense alleged 
against relators was committed in or out of the United Kingdom, on 
the high seas or in port, the decree rendered by the consul was not 
made or rendered by him by virtue of an authority conferred on him 
by British law as such consul, to sit as judge or arbitrator in such 
différences as arise between captains and crews of British vessels, 
and they rely upon the British shipping acts. 

In pàssing upon the question, it is immaterial to consider whether 
the naval court provided for by the British shipping act was the proper 
tribunal to try the relators for their alleged offense; whether extra- 
dition could hâve been resorted to, or whether the alleged consular 
action was proper and discreet, under the real facts in the case, The 
offenses within consular jurisdiction, under the British merchant ship- 
ping acts, are offenses committed out of the United Kingdom. But it 
appears that the said acts only include or embrace the statute lawre- 
lating to British merchant ships and seamen, and that the common 
law of Great Britain, except when altered by statute, remains still in 
force for the government of consuls. See paragraph 1, Book of In- 
structions, irifra. The consular jurisdiction in relation to the offend- 
ers against British law on board British ships, under both statute law 
and common law, has been proved in this case by the évidence of 
the consul, himself an English barrister at law, to be as found in a 
book entitled "Instructions to Consuls Eelating to Matters Affecting 
the British Mercantile Marine," prepared by the board of trade, and 
approved by H. M., secretary of state for foreign affairs of date 1883. 
Paragraph 189 of said instructions reads as follows: 
v.26F.no.ll— 54 
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"TJpon a complaint being made to the consul of any offense against British 
law having been committed on the high seas, or if, without complaint, he be- 
comes aware of any serious offense having been committed on board of a 
British ship, he may inquire into the case upon oath, and may summon wit- 
nesses before him for that purpose, and if there is évidence which, in the 
opinion of tiie consul, is sufflcient to substantiate the charge, he may send 
the offender to aoine place in the British dominion at which he can betried," 
etc. 

The high authority issuing and indorsing the said book of instruc- 
tions should remove any doubt as to ■whether it is in accordance with 
British law. See Dainese t. Haie, 91 U. S. 13; and, under the 
paragraph cited, the jurisdiction of the consul in the case in hand 
seems to be clear. At ail events, when the British consul in a mat- 
ter of discipline, is dealing with British subjects on board of a Brit- 
ish ship, we are not called upon to look for his jurisdiction further 
than the instructions issued by the British foreign office. 

(Jonceding, therefore, the jurisdiction of the consul under British 
law, it remains to détermine whether section 728, Eev. St., warranta 
the commitment issued by the commissioner in the présent case. 
The statute was originally passed to enable our government to carry 
out its treaty stipulations with Prussia and other countries. See 9 
St. at Large, 78. In the revision of the statutes the preamble is 
omitted. and the application of the statute seems to be enlarged so as 
to embrace the consular agents of ail nations ; and it does embrace 
ail consular agents whose governments give them jurisdiction, unless 
the statute is so construed as to hold that the authority conferred 
upon such consular agents to sit as judge or arbitrator, etc., men- 
tioned in the statute, refers to and is limited to authority conferred 
by the consent of the United States. Such a construction is strength- 
ened by the original preamble to the statute, and by the fact that 
sections 4079, 4080, 4081, Eev. St., (which precisely provide, un- 
der limitations and restrictions looking to the protection of citizena 
of the United States, for enforcing the judgments, orders, and decrees 
of consular officers,) are limited, in terms, to such officers of foreign 
nations as are entitled thereto, under treaty stipulation with the 
United States, and then only when such foreign country gives the 
same privilège, to consular officers of the United States, the latter 
fact to be ascertained and proclaimed by the président. Unless such 
claimed construction shall be given as to the authority necessary under 
section 728, it would render sections 4079, 4080, and 4081 practically 
nugatory, because section 728 in itself is so broad that ail action in 
enforcing decrees of consular officers could be had thereunder, and 
the restrictions and limitations provided for in other sections of the 
statute avoided, and besides, foreign nations with whom we hâve no 
treaty stipulations would stand on as good, if not on a better. footing 
than those nations to which the United States is bound by treaties 
of reciprooity apd commerce. The rule that the several sections of 
the statutes should be construed together, and harmonized, if possi- 
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Me, also leads to the suggested constrnction of section 728, and we 
are inclined to adopt ît in tbis case. 

The facts of this case, however, as they are admitted, suggest a 
doubt whether either or any of the sections of the statute referred to 
authorize the action of the commissioner, and justify the commit- 
ment issued by him. The case, as submitted, does not show any dif- 
férence between the captain and the crew of any vessel, although it is 
alleged as the source of the consul's jurisdiction ; but rather, it shows 
that the relators are eharged with an offense against the laws of Great 
Britain committed in the United Kingdom; and this goes still further 
to show that the construction claimed for section 728 is too broad, 
because under such construction, in some cases, it may be made a 
substitute for oar extradition laws, and permit the extradition of al- 
leged fugitives from justice without the performance of such condi- 
tions as congress bas seen fit generally to guard that important mat- 
ter. See section 5270, Eev. St. et seq. 

As a matter of law, foreign consuls bave no Jurisdiction within the 
territory of the United States except by force of treaty stipulations. 
See Wheat. Int. Law, 217. The judicial power of a consul dépends 
iipon the treaties between the nations concerned and the laws of the 
nation the consul represents, Dainese v. Haie, 91 U. S. 13. See The 
Elwine Kreplin, 9 Blatchf. 438. Consular jurisdiction dépends on 
the gênerai law of nations, subsisting treaties between the two govern- 
ments affected by it, and upon the obligatory force and activity of the 
rule of reciprocity. 2 Op. Atty. Gen. 378. 

We conclude, therefore, that neither under international law, 
nor under the statute law of the United States, has a consular ofiScer 
of a foreign government a right to sit as judge or arbitrator within 
our territory, and render decrees or orders affecting personal liberty, 
whieh orders or decrees the courts of the United States are author- 
ized or required to enforce, unless the consent of the United States to 
such jurisdiction has been given, either by express statute or treaty 
stipulation. 

So far as the claim is made that the relators should be faeld in a 
spirit of comity and reciprocity, we can only say that the comity and 
reciprocity to be extended to représentatives of foreign governments 
dépends upon congress, and is notlodged within the judiciary. See 
2 Op. Atty. Gen. 378, citing The Néréide, 9 Cranch, 389. 

The wrîo of habeas corpus should be made absolute, and the relators 
discharged, and it is so ordered. 

After the reading of the décision, Mr. Florence, representing the 
British consul, asked the court to detain the prisoners for a brief 
period until he could consult the consul as to whether an appeal would 
be taken. The request was granted, but no one appearing within a 
reasonable time, the men were set at liberty. 

BoAEMAN, J., concurs. 
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In re Kbllt.* 

{Circuit Court, D. Minnesota. March 10, 1886. ) 

1. Extradition — Tbbaty with Gebat Britain — Dischabge of Accitsbd for 

Want of Tbstimony— Second Arrbst and Examination— Second Mandate. 
Where a party accused of crime has been arrested, had an examination be- 
fore a commissioner duly appointed, and been discharged by order of the ex- 
ecutive onthe ground that the évidence was not sufficient to justify bis extra- 
dition for the crime charged, he may be ag;ain arrested for the same ofEense, 
and compelled to submit to a second examination witbout the issuance of a 
second mandate by the executive. 

2. Same — Rbvibw of Tbstimont on Second Examination by Circuit Court. 

If the commissioner should commit the prisoner upon the second examina- 
tion, and it should be apparent that he had no clearer or more convincing tes- 
timony as to the truth of the charge than was presented at the former exam- 
ination, the circuit court has power to review the testimony, and correct his 
error. 
8. Same — Complaint, by Whom Prbsented. 

It is not necessary that the attorney gênerai, or any member of the execu- 
tive department, of a foreign nation should himself inake the complaint on 
which the accused is arrested. Any person whom he authorizes, or whom he 
delegates to act for that government, is a proper person to appear and file a 
complaint. 
4. Same — Evidence of Authority to Act pob Foreign Government. 

Whether a party making complaint is duly authorized to appear in behalf 
of the foreign government is a matter to be inquired into before the commis- 
sioner. 

Pétition for Writ of Hahcas Corpus. 

P. A. E. Irving, Dep. Atty, Gen. of Canada, and C. A. Congdon, 
for the prosecution. 

Thos. Ryan, Halvor Steenerson, and John W. Cathcart, for défense. 

Brewer, J. We are prepared to décide the habeas corpus case that 
was submitted to us two days ago; and I may say both Judge Nel- 
son and myself hâve given the matter the careful examination which 
the question demanda, and we agrée in the conclusion which I shall 
announce. The pétition allèges that the petitioner was arrested on 
the thirty-first day of August, 1885, by virtue of proceedings com- 
menced before Mr. Spencer, a commissioner duly authorized; that 
testimony was heard before the commissioner, and the petitioner 
bound over; that the proceedings and the testimony were certified 
to the department at Washington, and on the fifth of February the 
executive issued an order to discharge him; that thereupôn a new 
affidavit was filed charging the same offense, and in pursuance thereof 
the petitioner was rearrested, and is now in custody while an exam- 
ination is pending before the commissioner; and it is claimed that 
for three reasons the petitioner should be discharged. 

It is insisted, and that is really the principal question, that inde- 
pendent of treaty obligations no proceedings can be had in this coun- 

'Eeported by Eobertson Howard, Esq., of the St. Paul bar. 
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try for the arrest of one charged with crime committed in another; 
that the whole power of the judiciary to act dépends upon treaty 
stipulations; and that this treaty stipulation contemplâtes but one 
proceeding, which being terminated by the action of the executive 
adversely to the extradition exhausts ail the obligation of the treaty, 
and puts an end to any further power of arrest. That, of course, is 
a question of great importance, and no case exactly in point bas been 
presented. There hâve been cases in which after one preliminary 
cxamination in which défendant was discharged a second bas been 
had, but no case in which after the one preliminary examination, 
and after action by the executive department refusing to extradite 
under such proceeding, there bave been subséquent proceedings for 
the same offense, and under the same treaty obligation. That, of 
course, compels an examination of the treaty to see what its purpose 
and scope is. Article 10 is as follows : 

"It is agreed that the United States and her Britannic majesty shall, upon 
mutual réquisitions by them, or their ministers, offlcers, or authorities, re- 
spectively, made, deliver up to justice ail persons who, being charged with 
the crime of murder, or assault with intent to commit murder, or piracy, or 
arson. or robbery, or forgery, or the utterance of forged paper, committed in 
the jurisdiction of either, shall seek an asylum, or shall be found, within the 
territories of the other." 

What is the main purpose and scope of that contract obligation be- 
tween the two nations ? Is it limited to a mère contract as to the man- 
ner in which the alleged criminality shall be investigated, or is it, on 
the other hand, a contract that the alleged fugitive shall be extradited, 
leaving the détails by which the criminality is to be ascertained to 
the authorities of the respective governments? It seems to us that 
the latter is the true intent and purpose; that the alleged fugitive, 
if bis criminality is sufficiently ascertained, shall be surrendered. 
This is in furtherance of what must be conceded to be a just policy, 
and it is a policy that bas gradually become recognized ail over the 
civilized world; that while tbis government opens its doors to ail 
citizens of every nation, it does not mean that this country shall be- 
come an asylum for the criminals of those nations; that it is for the 
interest of every nation, and of every individual, that no criminal 
shall anywhere find an escajie from the pursuing hands of justice. 
It is not a contract that one government shall furnish to other gov- 
ernments one opportunity for investigating, — one time for inquiry, 
— but that it will surrender the alleged criminal if his criminality 
shall be clearly ascertained. It is conceded law that where one is 
arrested for a local offense, and a preliminary examination fails for 
any reason, — such as a defect in the jurisdiction of the examining 
magistrate, lack of évidence, informality of papers, — that is no bar 
to a second proceeding. 

We do not assent, however, to the proposition which was suggested 
that thèse preliminary examinations for local offenses may be con- 
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tinued indefinitely. We do not bèlieve it is true that a man can be 
subjected time after time to the annoyance, vexation, and harass of 
repeated examinations. And wliile it may be technically true that 
one examination is no bar to another, yet wbenever it becomes ap- 
parent that the examinations are instituted and carried on not with a 
dew to the furtherance of public justice, but with a view of enforce- 
ing Personal spite and private malice, no doubt it is in the power 
of the court at any time to interfère and stop them. It is unneces- 
sary to wait until the close of an examination, and then, if the ac- 
cused is bound over, to interfère; but whenever, in a case of a pre- 
liminary examination for a local offense, it is apparent that the same 
is carried on for the purpose of gratifying personal spite, or for the 
annoyance and vexation of the party arrested, we think a court bas 
power to take hold of it with a strong hand; and so in cases where 
proceedings are instituted under and by virtue of treaty stipulations, 
and it is apparent that the arrest is simply to gratify the personal 
malice of an individual, or of the authorities of a foreign nation, I 
hâve no question as to the power and duty of the court to lay strong 
bands upon those proceedings, and to stop them altogether. But the 
mère fact that one examination bas failed by reason of a lack of suf- 
ficient testimony is no bar in law to a second, and the court ought 
not to interfère until it appears that the second is instituted for the 
purpose of private malice. We ail know how often, in the adminis- 
tration of justice, it happens that a preliminary examination fails. 
The testimony first presented is insufficient; the ofiBcer is found not 
to bave jurisdiction ; the complaint is technically détective, and the 
proceedings fail. It would be an outrage upon justice if for any such 
reason as that there could be no further prosecution of one charged 
with crime, and equally, in extradition cases, a violation of the spirit, 
if not of the letter, of the treaty. It seems to us that it is as if this 
government should say to a foreign nation: "True, we hâve agreed 
by solemn compact to return to you a man who is charged by a per- 
son duly authorized with baving committed a crime, if the évidence 
of bis crime is satisfactory, but in this instance we will not snrren- 
der him simply because on the first présentation of your case you bave 
failed to make out a sufficient showing." 

We do not question the fact that an extradition requires the as- 
sent of both the judicial and the executive, and that the executive is 
the final tribunal to détermine it; and whenever it appears that the 
executive bas said that the alleged offense does not corne within the 
scope of the extradition treaty, or when the executive says lie is sat- 
isfied that the prosecution is instituted for political reasons, or to grat- 
ify private malice, and therefore the offender shall not be extradited, 
that concludes ail further inquiry by the court. But when it is de- 
termined by the executive, as in this case, merely that the testimony 
presented is insufficient, we think it leaves it as in other cases of 
preliminary examination, and there ean be a second inquiry. The 
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letter from the department, which is in the handwritîng of some of- 
ficiai, and signed by the secretary of state, says: "He therefore di- 
rects you to discharge Edward Kelly from further custody under the 
commissioner's commitment." So far it is in the handwriting of the 
clerk; but the secretary adds, in bis own handwriting, "In thèse 
proceedings," as though he would carry the intimation that as far as 
the testimony was then presented, — as far as the proceedings then 
disclosed, — the showing was insufficient, but did not intend to fore- 
close further inquiry or examination. 

It is secondly urged that'no mandate bas been issued, and that a 
mandate from the executive is necessary before the judicial authori- 
ties can act. Whether a mandate is necesàary at ail is one of those 
disputed questions which cannot be said as yet to hâve been deter- 
mined. There bas been read a case — indeed the only case, I think 
— in which the question has been presented to the suprême court of 
the United States. In that case four of the justices held that no 
mandate was necessary. Three held that it was, but ail agreed that 
the court had no jurisdiction in that case, so that what was said was 
mère dictum on both sides, and there bas' been as yet no authorita- 
tive détermination by that court as to the necessity of a mandate. 
The extradition law may, perhaps, suggest that no mandate is neces- 
sary ; for it says : 

"Whenever there is a treaty or convention for extradition between the 
government of the United States and any foreign government, any justice 
of the suprême court, circuit judge, district judge, commissioner authorized 
so to do by any of the courts of tlie United States, or judge of a court of rec- 
ord of gênerai jurisdiction of any state, may, upon couiplaint, made under 
oath, charging any person found within the limits of any state, district, or 
territory witli having comnaitted within the jurisdiition of any such foreign 
government any of the crimes provided for by such treaty or convention, 
issue his warrant for the appreliension of the person so charged, that lie 
may be brought before such justice, judge, or commissioner, to the end that 
the évidence of criminality may be lieard and considered." 

Not "may, upon complaint based upon a mandate, or after the is- 
sue of a mandate," but may "proceed upon complaint made." Yet, 
assuming that a mandate is necessary, what does that mandate mean ? 
It means simply that the executive department of the government 
authorizes the proceeding before the judicial department. A man- 
date in this case was issued. I do not understand that a mandate 
which puts in motion the action of the judicial department exhausts 
itself and becomesa dead letter whenever any proceedings had by that 
department fail. Ail that the mandate contemplâtes, and is intended 
to provide for, is a récognition by the executive that this is a case 
which comes vyithin the scope of the trenty, and callsfor judicial in- 
vestigation. The question ia therefore presented to the judiciary for 
examination. It remains operative until recalled by the executive, or 
he signifies in some way that its functions are exhausted. Hère the 
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letter from the department to the marshal indîcates only Ihat the 
testimony before the commissioner is insufBcient. 

The final proposition made is that the complaint is not presented by 

the proper person. It is sworn to by , and in his affidavit he 

Bwears he is a citizen and a résident of the province of British Colum- 
bia, and aots herein for and in behalf of and pursuant to instrnc- 
tions of the government of the Dominion of Canada and the attorney 
gênerai of British Columbia. The treaty provides that "upon mutual 
réquisitions by them, or their ministers, officers, or authorities. " I 
think that under the treaty it is not necessary that the attorney gên- 
erai, or any member of the executive department of a foreign nation, 
should himself corne. Any person whom he authorizes, or whom he 
delegates to act for that government, is a proper person, within its 
scope, to appear and file a complaint. Generally it would be an un- 
necessarily severe construction of that treaty to require any member 
of the executive department of a foreign nation to appear in person, 
and thus take him away unnecessarily from the discharge of thoae 
duties which we may fairly^ présume devolve upon him at home. It 
is enough if any person duly authorized appear in behalf of that gov- 
ernment and make complaint. Of course, the question of fact is not 
settled. That is a matter to be inquired into before the commis- 
sioner, — as to whether the party making complaint is thus duly ac- 
credited. If it should appear that he was not; that he was simply 
a private citizen, pursuing this matter for private purposes, — of course 
the commissioner would act accordingly. 

We hâve given this matter a very careful considération, owing to 
the fact that we deem it of importance, and that no previous case of 
this kind bas arisen. The pétition for habeas corpus must be refused, 
and the petitioner remanded into the custody of the marshal. 

I would add that we both are of the opinion that if the commis- 
sioner should commit upon this examination, and it should be ap- 
parent that he had no clearer or more convineing testimony as to the 
truth of the charge than was presented before, the court bas power 
toreviewthe testimony, and saythat the executive having once passed 
upon it, the commissioner is bound to follow it; and if he does not, the 
court will correct his error. 
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United States ». Haynes. 

(C^cuit Oov/rt, D. MassachmeUa. March 24, 1886.) 

CRiMrNAi. Law — Rbmitïino Indictmbnt to District Court— Rev. St. S 1037. 
After conviction in the district court, the indictment cannot be lavfully 
remitted to the circuit court, under Rev. St. § 1037. 

Motion in Arrest of Judgment. 

C. Almy, Jr., Asst. U. S. Atty, for the TJnited States. 

B. F. Butler and H. Dunham, for défendant. 

CoiiT, J. This indictment was remitted from the district to the cir- 
cuit court, under section 1037, Eev. St., on motion of the district at- 
torney, and after conviction in the district court. Upon the présent 
motion in arrest of judgment the question is raised whether, after con- 
viction in the district court, the indictment can be lawfuUy remitted 
to the circuit court under section 1037. There are serious objections 
to the allowance of a remission at this stage of the case. The de- 
fendant, if entitled to a new trial, has a right to a re-examination of 
the f acts by the court where the issues were tried, and this court has 
no power to re-examine the facts. The seventh amendment to the 
constitution provides as follows : "And no fact tried by a jury shall 
be otherwise re-examined in any court of the United States than ac- 
cording to commonlaw." In the construction of this provision in 
Parsons v. Bedford, S Pet. 433, Mr. Justice Stort says : 

"This is a prohibition to the courts of the United States to re-exaraine any 
tacts tried by a jury in any other manner. The only modes known to the 
common law to re-examine such facts are the granting of a new trial by the 
court where the issue was tried, or to which the record was properly return- 
d.ble, or the award of a venire faoias de novo by an appellate court, for some 
error of law which intervened in the proceedings." 

This language is cited with approval in The Justices v. Murray, 9 
Wall. 274. We do not think section 1037 should be construed so 
broadly as to permit the remission of an indictment to another court 
after conviction, and so deprive the défendant of any right he may 
hâve to a new trial by the court where the issue was tried. 

The motion iu arrest of judgment is sustained. 
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FoRSOHNEB r. Baumgaeten and another.* 
(Oireuit Court, 8. D. Nm Tcn-le. March 16, 1886.) 

1. Patents for Intentions— Glass Bcale-Pans por Weighing. 

Letters patent No. 214,643, of April 23, 1879, to Charles Forschner, for an 
improvement in scale-pans for weigting, are void for want of patentable nov- 
elty in the invention. 

2. Bamb. 

Tliere is no invention in making a scale-pan of glass, with glass lugs made 
intégral therewith, and suspending it by branching métal bo ws passing through 
holes iu said luga, glass and glazed porcelain scale-pans being old, and me- 
tallic scale-pans suspended on such branching bows being old. 
8. Plbadings— Evidence — Priok Use and Pbioe Publications. 

Certain catalogues, showin^ features of the patent sued on, wereoffered in 
évidence, although not set up m the answer. Èeld, that thèse circulars should 
be considered as évidence in support of allégations of prior knowledge and 
use bj others, properly made in the answer, but not as prior publications de- 
scribmg the invention, and constituting anticipations, of themselves, within 
the statute. 

In Bquity. 

R. B. McMaster, for plaintiff. 

Louis C. Raegener, for défendants. 

Wheelbe, J. This suit is brought upon patent No. 214,643, dated 
April 22, 1879, and granted to the plaintiff for an improvement in 
scale-pans for weighing. The spécification sets forth the scale-pans 
as "made entire of glass," with strong lugs, one on each side, oppo- 
site each other, with two holes in each for a suspending bow of métal, 
divided at each end into two branches, to be put through the two holes 
in each lug, and fastened there with nuts. The claim is for a scale- 
dish formed with extended lugs, each having two holes through it, in 
combination with double suspending bows passing down through the 
holes and seoured beneath the same, substantially as specified. One 
of the défenses set up is want of patentable novelty. 

A scale-dish of glazed porcelain is shown to hâve been deseribed 
in the Mechanic's Magazine, a printed publication, in 1836, volume 
25, p. 23, as in use by a Mr. Juggins, a dealer in butter and cheese, 
in London; and the forming of scale-pans of "glass, or it may be 
porcelain," is set forth as part of the invention of Edward Dowling 
in his spécification for an English patent, April 14, 1859. Metallic 
scale-pans, suspended on branching bows like those of plaintifif's pat- 
ent, are shown to hâve been made, and on sale in this country, prior 
to the plaintifif's invention. This fact is shown, in part, by catalogues 
not set up in the answer, and objeeted to for that reason. They are 
considered, however, as évidence in support of allégations of prior 
knowledge and use by others properly made in the answer, and not 
as prior publications describing the invention, and constituting an- 

'Reported by Charles C. Linthlcum, Esq., of the Chicago bar. 
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ticipations, within the statute, of themselves. They appear to be 
properly in évidence for this purpose. The description of the scale- 
pans of Juggins and of Dowling do not show the modes of attach- 
ment to the baies. The metallic pans suspended on branching bows 
are shown to bave been attached by lugs soldered or riveted to the 
dishes through which the branches of the bows are put, and fastened 
with nuts. Thèse bows, and the fastenings on tbem, are the same 
as those of the plaintiff's patent. The only différence between the 
lugs of the patent and those in use before is that those of the patent 
are extensions of the dish, while the others are fastened to the dish 
of the same material ; and those of the patent are broad enough to 
inelude the two holes for the branches of the bow on each side, in 
each Ing, while the others are single for each branch of the bow. The 
office of the lugs is merely to suspend the dish, and the usefulness 
and opération of the dish are not altered by the différence between a 
single lug large enough for the two holes and single lugs for each, 
for the two branches of the bow. The plaintiff had only to suspend 
a known glass dish by a known branching bow. An obvious method 
of doing that was by putting the branches of the bow through holes 
in the edges of the dish, or extensions of the edges. This is a well- 
known way of suspension which any mechanic skilled in working the 
materials would use or might use. If it was a wooden dish or a me- 
tallic one, a mechanic who was shown the dish, and the baie with 
branches and nuts for the ends of the branches, and who was put to 
suspend the dish on the baie, if it was wooden, and he had skill for 
making holes through wood, or it was iron, and he had skill for 
making holes through that, would, readily, by his mechanieal skill, 
make the holes, and put the branches of the baie through, and put on 
the nuts, and the dish would be suspended. And likewise, the dish 
being glass, a worker in glass, skilled to make holes in the edges of 
the dish through the glass, or to make a dish with the holes, would 
suspend it in the same manner. The plaintiff merely combined a 
known glass dish, with a known branching bow in substantially the 
same manner in which a metallic dish had been combined before, the 
différence being merely formai and mechanieal. This does not ap- 
pear to amount to such invention as to be sufl&cient to support a pat- 
ent. Hotchkiss V, Greenwood, 11 How. 248; Pearce v. Mulford, 102 
U. S. 112; HoUister v. Benedict Manuf'g Go., 113 U. S. 59; S. C. 
5 Sup. et. Eep. 717. The resuit is that the patent must be adjudged 
invalid. 

Let a decree be entered that the patent is invalid, and the bill dis- 
missed, with costs. 
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The MiNNiE.' 

Thb Dobxs. 

Gednet and othera v. The Minnib and othera. 

(District Court, D. ConnecUeut, February 13, 1886.) 

CoLi/isioir— StWKEN Vessbl Raisbd and Repaired— Measure op Damages. 

When a vessel sunk in a collision is subsequently raised, and permanent re- 
pairs are both practicable and proper, but she was put into abetter conditioa 
than before the disaster, the owners, if acting witn promptness, are entitled 
to reoover the cost of raising the vessel and cargo, and of necessary tempo- 
rary repairs thereto, as well as the amount that it would hâve cost them to 
hâve put the vessel, her furniture, and fittings into as good and serviceable 
condition as she was before the sinking, and to a reasonable sum as demur- 
rage for the time consumed, and also to compensation for any damage to the 
cargo, and to the gross freight thereon, less the charges which would hâve 
been necessarily incurred in earning it. The crew should be compensated 
for the loss of personal effects, but the sum awarded should be lésa than the 
cost priée of the articles lest. 

In Admiralty. 

The owners as well as the crew of a vessel sunlc in a collision filed 
a libel against the respondents. The court held the respondents to be 
in fault, and ordered a référence to a commissioner to- assesa dam- 
ages. The vessel was promptly raised, and some money was ex- 
pended in temporary repairs. Extensive permanent repairs and al- 
térations were made, and she was put in a better condition than be- 
fore the disaster, so that the amount expended was not a criterion of 
the actual injury. There was an Insurance upon the huU of the ves- 
sel, which was paid, and the proceedings on the part of the owners 
of the vessel were virtuaily proceedings for the benefit of the under- 
writers. The joinder of the crew in the libel was for the purposo 
of recovering damages for the loss of personal effects. The commis- 
sioner in assessing damages allowed the libelants the cost of raising 
the vessel, and also the cost of temporary repairs. He further al- 
lowed them the sum that it would hâve cost them to pdt her into as 
good and serviceable condition as she was before the disaster, and 
also what it would hâve cost them to bave furnished and refitted her 
over and above the amount and value of the furniture saved. The 
commissioner likewise allowed demurrage for the time that it would 
hâve taken to hâve refitted her, the cost of raising her cargo, the dam- 
age thereto, the amount of freight earned at the time of the disaster, 
and the value of the personal effects of the crew, estimating the lat- 
ter on the basis of the actual cost required to supply the places of the 
articles lost. The owners of the sunken vessel, the libelants, excepted 
beeause the commissioner did not allow them full freight. The 

iKeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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owners of the Minnie excepted, — First, beeause the commissioner al- 
lowed $352.55 for temporary necessary repairs ; second, beeause the 
commissioner allowed $7,500 as the sum that it would hâve cost the 
libelants to hâve put the vessel into as good condition as she was be- 
fore sinking; third, beeause the commissioner allowed $1,000 as the 
sum that it would bave cost them to hâve refurnished and reûtted her, 
over and above the furniture and fittinga saved; fourth, beeause the 
commissioner allowed the sum of $288.51 as damages to the crewfor 
the loss of Personal eiïeatB ; Jifth, heca,nse the commissioner's report 
makes no finding of the market value of the vessel immediately prior 
to rier sinking, or the practicability of making permanent repairs. 
The owners of the Doris excepted to the commissioner's report — 
First, beeause the libelants' suit being virtually for the benefit of the 
underwriters, the damages awarded should be reduced by the amounts 
heretofore received by the underwriters as premiums ; second, be- 
eause the insured virtually abandoned the vessel as a total loss, and 
were paid accordingly, and that it was error for the commissioner to 
allow, not only the amount the insurance companies paid out, but, in 
addition, such sums asit was estimated it would hâve cost for repairs 
in order to put her in as good condition as she was in before she was 
sunk ; third, beeause the commissioner erred in allowing as damages 
such sums as would be required to buy a new boat or new clothes, 
asneither the boat nor the clothes were new. 

Butler, Stillman é Hubbard, for libelants. 

Carpenter é Mosher, for insurance companies. 

Wheeler, Peckham de Dixon, for the Doris. 

Samuel Park, for the Minnie. 

Shipman, J. The first, second, and third exceptions of the Thames 
Tow-boat Company, the owner of the Minnie, and one of the claim- 
ants, to the commissioner's report, in allowing $352.55, $7,500, and 
$1,000, are overruled, and the findings of the commissioner are sus- 
tained. 

The fiftb exception of the said claimant, and the second exception 
of the Providence & Stonington Steam-ship Company, the owner of 
the Doris, and anobher claimant, are overruled. Thèse exceptions 
proceed upon the erroneous theory that the Van Santvoord was a to- 
tal loss, whereas she was worth, when raised, $1,650, was delivered 
to the owner, who immediately repaired and refitted her. 

The practicability and propriety of making permanent repairs were 
évident. The first exception of the said owner of the Doris is over- 
ruled. 

The fourth exception of the owner of the Minnie is sustained, and 
the third exception of the owner of the Doris is sustained in part. 
The commissioner placed, in my opinion, too high a value upon the 
Personal effects of the master and crew, and should hâve deducted 
soraewhat from the cost priée. I allow : For the personal effects of 
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Theion G. Post, $103.70; for the personal effects of Henry Post, 
$77.54; for the personal effects of James Gallagher, $33.97. 

The exception of the libelants to the Don-allowance of $192.50 for 
freight is sustained in part. The freight earned, at the time of the 
accident, being the gross freight, less the charges which would hâve 
been neeessarily incurred in earning the same, exceeded the sum al- 
lowed by the commissioner. There should be allowed the sum of 
$160. 

Let a decree be entered in accordance with the commiâsiouex's re- 
port, as herein modiâed. 



The Maby Lord.* 

Caeson V. The Maet Lord. 

{District Court, D. Maine. June 16, 1885.) 

CoiiUSiON— SAiLUîa Vhssels— Absence oï' Sidb Liqht. 

The schooner R. , while sailing on a course E. 1 N. , collided with the schooner 
M. L. , the course of the latter vessel being W. Each vessel was making about 
seven knots. The wind was free and from N. The M. h. struck the R. on 
her starboard side, just forward of the mainmast, Just before the collision 
the helm of the M. L. was ported. This was the only material change of 
course made by her. The R. lufiEed shortly af ter flrst sighting the M. L. ; the 
latter vessel being at the time at a considérable distance, and bearing about 
one-half a point on her starboard bow. The R. subsequently luSed a second 
time, and was up in the wind at the time of the collision. The red light of 
the M. L. was not seen by the R. at any time, and its absence induced the R. 
to suppose that the M. L. was passing across her course to the S. of W., in- 
stead of on a line parallel with it. Éeld, that the évidence indicates that the 
red light of the M. L. was not burning, and that its absence misled and de- 
ceived the R., and was the cause of the collision; that, as the green light onlv 
of the M. L. was burning, it was reasonable for the R. to suppose that the M. 
L. was a crossing vessel, and the maneuver of the former, uuder thèse cir- 
cumstances, was justifiable. 

In Admiralty. 

Strout, Gage é Strout and Edward S. Dodge, for libelant. 

Strout é Holmes, for respondents. 

Webb, J. On the morning of November 8, 1883, between 12 and 
1 o'clock, at a point about five miles south of Watch Hill Light, in 
Block Island channel, a collision oceurred between the schooner Ee- 
gina and the Mary Lord. The Regina, which was loaded with coal, 
and bound from New York to St. John, New Brunswick, was so in- 
jured that she instantiy sunk. The Mary Lord, having on board a 
cargo of spruce lumber under and on deck, filled, but from the nature 
of her cargo was kept afloat, and the weather being favorable was 

'Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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got into New London. The parties agrée that the lights of the Ee- 
gina were set and burning brightly ; that the night was clear, the sea 
smooth, and the wind fresh; that each vessel was running from 
seven to eight knots an hour ; that the Mary Lord struck the Eegina 
on her starboard side, just forward of the mainmast, coming iûto her 
at about a right angle, and sunk her. Upon ail other matters, there 
is much contradictory évidence. The time of the collision is stated 
variously at from 10 or 15 minutes to 30 minutes or more past 12 
o'clock, The witnesses for the libelant give the wind at the time as 
N., while the claimants' witnesses say it was N. W. by N. or N. W. 
Nearly aU the witnesses give the wind as N., or with a very little 
westerly variation from that point till after 12 o'clock. Capt. Walls, 
master of the schooner Ida Belle Torry, who hailed the Mary Lord, 
and inquired if she needed assistance, sometime after the collision, 
Bays that up to about 15 minutes past 12 he had the wind from N., 
when it changed suddenly to N. W. The signal station record, kept 
at Block island, states the wind N. ail of the 7th, and till 7 a. m. of 
the 8th. In view of ail the évidence, the conclusion seems to me 
unavoidable that for some time later than 12 o'clock the wind was N. 
The course of the Regina was E. J N. ; that of the Mary Lord was W. 

The précise time of the collision is somewhat uncertain. The di- 
rect évidence in regard to it is only the judgment of the witnesses. 
No one prétends to hâve noted the time by any clock. But, taking 
into considération the incidents on board both vessels, and the time 
of Capt. Walls' hailing and offering assistance, I think it quite cer- 
tain it could not bave been later than 15 minutes past 12. I am also 
satisfied that both vessels were then, and for considérable time be- 
fore had been, running free with the wind from N. They were thus 
approaching each other, end on, or nearly end on, and the helm of 
each should hâve been put to port, under the requirement of the 
eighteenth sailing rule. But this duty rests only on those who know 
or ought to know the way the vessels are approaching. The lights 
directed by statute are for the purpose of giving to the vigilant and 
attentive necessary information to govern them in the navigation of 
their own vessel. The absence of lights will not excuse neglect of 
duty, when, by the exercise of proper care, the position and direction 
of an approaching vessel might otherwise be seasonably known. In 
this case the master of the Eegina was on the lookout, and an expe- 
rienced and compétent seaman had the wheel. 

The testimony of the lookout is that he first disoovered the green 
light of the Mary Lord about one-half a point on his starboard bow, 
and about half a mile distant, and that at once he passed over to lee- 
ward side, and took his position where he could carefully watch it, 
and never removed his ej'es from it till the collision ; that at no time 
was any red light visible on the Mary Lord. The man at the wheel 
says that very soon after he had taken it the captain gave him the 
order to luff, and he put his helm to starboard, and the schooner 
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came up a point or more, and then, withoiit orders, he steadied, and 
soon undertook to return to bis course, but was at once directed not 
to let the vessel fall off, and to keep his luff a little more. The mas- 
ter testifies that he gave thèse orders in conséquence of seeing the 
green light to the leeward, and that his own green light might be 
opened more to the other vessel, which he supposed — and was war- 
ranted in supposing if he saw the light as he testifies — -was passing 
across his course to S. of W. He thought that the green light he 
was watching apparently approached him more than it ought, and 
gave the second order to luff in conséquence ; that he did not and 
could not discern the vessel bearing this green light until she was 
very near him, and heading directly on him, when he gave the order 
to hard down the wheel, which was at once obeyed, and the Eegina 
shot up into the wind and her sails lifted. In his opinion the vessels 
would still hâve gone clear, but that, at the moment when his helm 
was put hard a-starboard, the helm of the Mary Lord was ported, 
and she at the same time came up, following the Eegina, and strik- 
ing her as described. It is évident, on the assumption that the 
light of the Mary Lord was seen as thus stated, the orders on board 
the Eegina were correct. 

The lookout of the Mary Lord, at the time of the collision, was on 
his Ërst voyage, and had been on board only two or three days. His 
préviens expérience was entirely foreign to nautical affairs. He and 
the second mate, who is a son of the master, both say that they took 
pains to look at their own lights every time they stepped from one 
side of the deck to the other, and that both were eonstantly burning 
up to and after the collision. This extrême vigilance in regard to 
their lights, on the part of an experienced seaman, as well as on that 
of a person at sea for the first time in his life, is not crédible. More- 
over, if the lights were placed and protected by screens, as they ought 
to hâve been, it is questionable if either of thèse witnesses could hâve 
seen them as they hâve testified. It is admitted that that red light had, 
once at least, on a former occasion, gone out. It is also proved that 
on this night, some time after the collision, it was out, and was taken 
into the cabin and relighted. One of the crew of the Mary Lord tes- 
tifies that, with a heavy wind and slack rigging, it would go out, and 
admits that he told one of the libelant's witnesses that it had sprung 
open. Nearly ail the witnesses of the claimants admit, that very soon 
after the collision, some say as soon as he got on their vessel, the 
captain of the Eegina charged that they had no red light, and though 
several say they went to look, and found it burning, not one of them 
called the complaining master's attention to the fact. 

On the other side, the master of the Eegina swears positively that 
it was not visible to him at any time before the collision, although he 
was on the lookout at a proper station ; that after the collision, and 
when on board the Mary Lord, he went forward, stepped up on the 
forerigging sd as to look, at a distance of not more than two feet, upon 
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the lantern which was sitting properly in its box, and no light was 
then burning. The mate of the Eegina, who was filling his pipe in 
the cabin, close by the door, says he heard the order "hard a-star- 
board," and instantly stepped to the deck, and looked at the Mary 
Lord as she was coming into them, and especially looked for the light, 
and could see none. AU the navigation of the Eegina was inconsist- 
ent with any theory of that light being visible. The testimony of 
some of the olaimants' witnesses is weakened materially by conflict- 
ing statements. Evidence is offered that the man at the wheel bas 
given an account of the collision totally diiïerent from that which he 
bas given as a witness. Another volunteered statements in writing 
quite in harmony with the statements of the libelant's witnesses, and 
at the trial declared those statements to be false, and to hâve been 
given under the prompting of malice and revenge. Witnesses whose 
testimony is thus attacked, giving évidence in itself that confiicts with 
probability, and is also directly contradicted by others who are un- 
impeached, cannot be taken as safe guides. 

That the red light of the Mary Lord was not burning, I think is 
established, and its absence explains why the lookout of the Eegina 
did not discover her before she had approached within half a mile on 
a night admitted to bave been clear starlight. The courses on which 
the vessels were sailing — one E. J N., and the other due W. — show 
that for a time not long before the collision the Eegina was slightly 
to the leeward of the Mary Lord, and ail that time was in no posi- 
tion to see the green light, which would open to her only when the 
lines of approach crossed. The witnesses from the crew of the Mary 
Lord say they saw the Eegina at the leeward, showing her red light, 
from one to two miles distant, and then they saw both of her lights, 
which is as they should bave beeij seen. It is equally plain that 
when the green light was fîrst seen by the master of the Eegina, his 
Bchooner had got to the windward of the other, and from that moment 
he took ail the précautions incumbent on him, unless it appears that 
he saw, or ought to bave seen, the Mary Lord, notwithstanding she 
had no red light, in season to take further measures to avoid danger. 

He testifies that he kept constant watch of the green light, from 
the instant he described it till the collision; that, as soon as he saw 
it, he gave orders that would carry him further away, out of danger; 
that when he found that the light still seemed to draw near instead 
of receding, he repeated the order for further divergence ; that as 
soon as he could discern the vessel coming towards him, so as to know 
how she was approaching, he ordered his wheel hard down. The man 
at the wheel corroborâtes thèse statements, and says the orders were 
strictly obeyed. Both testified that they heard on board the Mary 
Lord the order "hard a-port." There is no reason for doubting thèse 
statements in respect to what took place on the Eegina. 

The mate of the Mary Lord and the man at her wheel deny that 
her wheel was ported, and that anv order to port was given. They 
v.26F.no.ll— 55 
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are positive in their statements that the wheel was not moved from 
12 o'olook to the time of the collision. They say they were running 
close-hauled ail tbe time, with the wind N. W. by N. In thèse and 
many other particulars I do not find them trustwortby. Ail the indi- 
cations are that, with or without orders, the helm of the Mary Lord 
was ported immediately before the collision. It is not improbable 
that it was put to port slightly when the light of the Eegina was 
first seen. The want of a red light was primarily the whole cause of 
the collision. The other vessel was deceived and misled by this fail- 
ure to show that light. The course adopted by those who only saw a 
green light was without fault. That course is confirmed by the évi- 
dence of the opposing witnesses, even when they afïirm that their red 
light was burning. That the collision was finally brought about by 
the wheel of the Mary Lord being put to port I cannot doubt. The 
fault, then, being wholly on the part of the vessel libeled, there must 
be a decree accordingly. 

Decree for libelant; an assessor to be appointed, to détermine 
amount uf damage.' 



Thb Alabama.* 

HiOKs and others v. The Alabama. 

{Listrict Court, 8. B. Alabama. February 33, 1886.) 

Collision— Derkick-Boat Moobed to a Pieb — Abbekce op Light— Rulb 13 
(Section 4383, Rev. St.) Considkbbd— Mistaken Movement not Nbcbssa- 
RiLT A Fault in Law. 

A derrick-boat was run into by a passing steamer. The latter vessel was 
elsewhere than sbe supposed herself to be at the time of the collision; but 
this error arose from the absence of any light on the derrick-boat or the pier, 
and not from négligence on the part of the steamer. The derrick-boat was 
moored to a pier, the location of which was ont of the mid-channel and of the 
course usually pursued by passing vessels. Held, that a vessel cannot be said 
to be in fault solely on the ground that at the time of a collision she was else- 
where than she supposed herself to be. A mistake in the movements of a 
vessel does not necessarily imply fault as a matter of law. The absence of 
any light on either the pier or the derrick-boat was a violation of the statute. 
Bkilled navigators do not always follow the main channel, especially at high 
water; and the statute rendering it obligatory upon the derrick-boat to carry 
a light, she cannot escape liability by proving that she was not in mid-chan- 
nel, or that she was out of the usual course of passing vessels. The Oipsey, 
19 How. 56, distinguished. 

In Admiralty. 

Overall é Bestor and W. R. Nelson, for libelants. 

George M. Duskin, for respondént. 

• Appealed to the circuit court. 

• Reported by Théodore M. Ettiiig, Eaq., of the Philaflelphia bar. 
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Bbtjcb, J. On Mondây, the nineteenth day of January, 1885, the 
Bteam-boat Alabama navigating the waters of the Alabama river, in 
coming down the river on the south sida of the channel opposite the 
city of Selma, ran against a derrick-boat laying, at the time, on the 
Bouth side of pier No. 4, that being the south pier of a bridge then in 
process of construction across the river at that point, by which col- 
lision the derrick-boat was sunk, and the property upon the boat, 
consisting of a steam-engine, derrick, and tools, were lost, and the 
libelants, whose property was thus destroyed, bring this suit for dam- 
ages, charging that the colliBion resulted from the négligent, careless, 
and unskillful navigating of the steam-boat. 

There is some conflict of testimony as to the time when the collision 
occurred, but the weight of the testimony is that it was about dusk, 
if not fully dark. At any rate, it was after sun-down, and this sug- 
gests the question as to the use of signal or danger lights. There 
was no light on the derrick-boat or on the pier No. é at the time, and 
indeed there was no light on any of the piers, and there was no person 
on watch on the derrick-boat at the time of the collision. The hands 
had left shortly before, and the lights usually exposed had not yet 
been put up. The question, then, arises whether the libelants were 
required to hâve and maintain lights upon the derrick-boat, used, as 
it was at the time, on the construction of pier No. 4. Eule 12, (sec- 
tion 4233 of the Éevised Statutes of the United States, c. 5,) under 
the head of "Navigation," provides: 

"Coal-boats, trading-boats, produce-boats, canal-boata, oyster-boats, flshing- 
boats, rafts, or other water-craft navigating any bay, harbor, or river by hand- 
power, horse-power, sail, or by the carrent of the river, or which shall be an- 
chored or moored in or near the channel or fairway of any bay, harbor, or 
river, shall carry one or more good white lights, which shall "be placed in such 
manner as shall be prescribed by the board of supervising inspectors of steam 
vessels." 

And rule 2 in the same chapter provides : 

"The lights mentioned in the following rules, and no others, shall be car- 
ried in ail weathers, between sunset and sunrise." 

It is claimed that the derrick-boat in question is not within the 
terms of the statute; that it was not anchored or moored in or near 
the channel of the river; and that, therefore, there was no obligation 
upon libelants to use lights as provided in this statute. The évidence 
shows the base of pier No. 4 is at the low-water mark, so that at a 
low stage of water, or perhaps even at an ordinary stage of water, a 
steam-boat could not pass on the south side of pier No. 4. At this 
time however, the river was high, and there was from 75 to 100 feet 
width of water between the pier No. 4 and the south bank of the 
river, so that a boat could pass, and in point of fact the steam-boat 
Alabama did pass, on that occasion, between pier No. 4 and the south 
bank of the river, striking her stern, however, against the south side 
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of the pier, and înflîcting some damage upon her, tBough that may 
hâve resulted from striking the derrick-boat. 

Testimony is cumalated upon the point that it waa not usual for 
steamers navigating the river at that point to pass se far to the south 
side of the river, and it is clear that the iisual course of beats was 
nortû of the line pursued by the Alabama at the time in question, 
and the claim of the libelants is that the derrick-boat was not in or 
near the channel of the river, and that she was moored at a point 
■where she had no reason to expect a boat, and where the coiliding 
steam-boat had no occasion to go, and therefore lights were not re- 
quired. The derrick-boat had lines out to the shore on the south 
bank of the river, but she -was moored to the pier, and not to the 
shore, and therefore the case does not fall within the rule upon which 
the case of The Gipsey, 9 How. 56, was decided, where the flat was 
moored to the bank of the river in a recess below the landing, and 
where it is said flat-boats might be éxpected, and where the steamer 
had no occasion to go. That the derrick-boat was moored at a point 
distant from the channel of the river, meaning the point where the 
main current of the water passed, is correct; but that the channel of 
the main current of the water in a river is to be held to be the channel 
of a river, in the sensé of the admiralty, cannot be maintained. Skilled 
navigators of rivers, espeeially in high water, do not always foUow 
the main current of the water aronnd bends in the river, but run the 
"points," I believe it is ealled, and so shorten distance and avoid cur- 
rents. The testimony shows that the steam-);)oat had takenon freight 
at a warehouse between one-half and one-quarter of a mile above the 
pier, and from that point backed out to the south portion of the river, 
and then headed down the river with no purpose of again stopping at 
Selma. Now, to say that, under snch circumstances, a boat of the 
kind this derrick-boat was, might be moored in the river where those 
in charge of her might deem that a steam-boat would hâve no occa- 
sion to go, and therefore not be required to expose lights, is a prop- 
osition which I think cannot be maintained. I find the fact to be 
that the derrick-boat was moored where she should hâve had lights 
exposed as required by the statute, and, under such finding, the law 
is — that where there bas been a breach of the statutory régulation as 
to lights exhibited by a vessel, she is prima facie in the wrong, and 
the burden of proof is on her to show that the want of lights did not 
contribute to the collision. Henry, Adm. 241, and authorities there 
cited; The Oliver, 22 Fed. Eep. 848. 

But it is claimed that the cause of the collision was not the want 
of lights upon the derrick-boat, for that the pier was seen by witnesses 
who were on the shore at the time, and that the pilot on watch at 
the time was at fault, and did not know his position in the river, as 
he was required to know it, and that from carelessness or unskillful- 
ness, or both, he was out of his course, and so ran down the derrick- 
boat. The court must be governed by the testimony of the officers 
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of the boat who were on watch as to what objecta were visible or not 
visible at the time, rather than by the testimony of witnesses who 
■were on the shore; and the court cannot présume that the pilot of 
the steam-boat Alabama had any purpose other than to clear pier 
No. 4, and at this point we bave the testimony of the pilot himeelf 
•who states that he aimed to pass on the north side of pier No, 4, but 
that he did not see it until he was so close to it that he could not pass, 
as he intended, on the north side; and that afteran effort to stop his 
boat, he attempted to pass the pier on the south side and did so, strik- 
ing the derrick-boat, which he says he did not see until he was nearly 
upon it. He gives as a reason why he sought to pass so near the 
north side of the pier that the current makes north at that point, and 
he held his boat south as far as he could so as to be sure to elear pier 
No. 3. 

It is not claimed that the pilot at the wheel was not a compétent 
pilot, or, indeed, that the steam-boat was not well officered and had 
a proper lookout at the time, and it may be admitted that the pilot 
was at fault in his knowledge as to his location in the stream; that 
he was, in point of fact, just before the collision took place, further 
to the south than he thougbt or intended to be, — he says as much, — 
but a mistake in the movement of a vessel does not necessarily im- 
ply fault as matter of law. Of&cers are required to hâve skill, and 
exercise good judgment, but they need not be infallible. Henfy, A'dm. 
241; The Pennsylvania, 19 Wall. 126. The importance of the rule 
in regard to lights finds its illustration in this case; for it is clear 
that, if lights had been displayed so as to show the location of the 
derrick-boat and the pier, the steam-boat would hâve safely passed 
on the north side of the pier, and would hâve prevented the pilot from 
falling into the error which made it necessary for him to attempt 
pa8sing on the south instead of the north side of the pier, as he in- 
tended. Instead of finding that the failure of the derrick-boat to dis- 
play lights had nothing to do with the collision, I find it to hâve been 
the proximate cause of it. 

But it is claimed that the officers of the steam-boat had actual no- 
tice, and knew that the derrick-boat was at that pier, because the 
steam-boat was at the wharf at Selma during apartorallof Sunday ■ 
and ail of Monday until sun-down, while work upon the pier in question 
was going on at a point in the river about opposite to where the steam- 
boat was laying, and near to her. Of course, the officers of the steam- 
boat knew of the construction of the piers of the bridge, and they might 
well infer, if they did not actually know, that derrick-boats were in 
use in the construction of the piers; but they alsoknew that derrick- 
boats were water-craft, and liable to be moved from point to point, 
and the évidence fails to show that the officers of the Alabama act- 
ually knew that the derrick-boat was moored at that particular place 
where she was struek by the Alabama. 

The deoree is for the respondent, and the libel is dismissed, with 
Costa. 
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In re The Ldckenback.* 
(Digtrîet Oourt, S. D. New York. March 9, 1886.) 

Shippino — Limitation of Liabilitt — Pbacticb — Filino Pétition — Peofbr 
Court — Admikalty Ktn.E 57. 

A libel having been flled for damages against the tug L. in the district court 
of the United States for the Eastern district of New York, upon which, after 
judgment against the tug, an appeal was taken by the owners to the circuit 
and thence to the suprême court; and other suits for damages arising out 
of the same disaster having been brought against the owners in the state 
courts in the Southern district of New York,— a pétition to limit liability was 
flled by the owners in the district court for the Southern district during the 
pendency of the appeal in the libel suit. On motion to dismiss the proceed- 
mgs, as having been brought in the wrong district, Tield, that the pétition 
should hâve been flled in the district court of the Eastern district, in which 
the original libel was flled, and the motion to dismiss was granted. 

In Admiralty. 

Butler, Stillman é Hubbard, (Mr. Mynderse,) for petitioners. 

Goodrich, Deady & Platt, opposed. 

Brown, J. The steam-tug E. Luckenback having been heretofore 
libeled in the Eastern district on a claim of damages for négligence, 
she was adjudged liable, and a decree entered against her. Upon 
appeal, that decree was affirmed in the circuit court, and from the 
decree of afSrmance a f urther appeal was taken to the suprême court, 
where that appeal is now pending. Other suits arising out of the 
same disaster hâve been commenced in the state courts in this district 
against the owners of the tug; and the owners hâve now filed in 
this court a pétition for a limitation of liability. Â motion to dis- 
miss the pétition has been made, under the fifty-seventh rule of the 
suprême court in admiralty, upon the ground that the pétition ia 
filed in the wrong district, and should hâve been filed in the East- 
ern district. The fifty-seventh rule provides that "the said libel or 
pétition shall be filed, and the said proceedings had, in any district 
court of the United States in which said ship or vessel may be 
libeled; * * * or, if the said ship or vessel be not libeled, thèu 
in the district court for any district in which said owner or owners 
may be sued in that behalf." Both clauses of the rule above cited 
are in the présent tense. There is a libel pending, and the vessel is 
libeled; but not in any district court. The appeal removed the cause 
oompletely into the circuit court. 

In the case of The Benefactor, 103 U. S. 239, proceedings to limit 
liability, after an appeal to the circuit court had been had, on the 
libel for damages, were taken in the district court for the Eastern 
district, where the libel for damages had been filed, The suprême 
court, in reversing the decree of the circuit court in the limited lia- 

'Eeported by Edward G. Benediot, Esq., of the New York bar. 
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bîlity proceedîngs, directed that ail the further proceedings therein 
be had in the circuit court; and at the same time provided by the 
new rule (58) that, where "such cases are or shall be pending in said 
courts on appeal from the district courts," "the rules and régulations 
shall apply to the circuit court." 

This rule was adopted on the ground of convenience. It is based 
solely upon the pendency of the cause in the circuit court, and be- 
cause the final decree, after appeal to the suprême court, is ordina- 
rily a decree of the circuit court upon the mandate of the suprême 
court. The question çonsidered by the suprême court in the case of 
The Benefactor was, where shall the limited liability proceeding be 
continued upon a reversai by the suprême court of a decree of the 
circuit in that proceeding? The court directed in that case, and 
provided generally by rule 58, that in "such cases" the further proceed- 
ings might be had in the circuit court. I do not think that the dé- 
cision, or rule 58, was intended to détermine the place where the orig- 
inal proceeding to limit liability should be commenced, even though 
a libel for damages might be then pending in the circuit, or in the su- 
prême court. 

In ail admiralty causes, the district court is the court of original 
jurisdiction, and the circuit court is an appellate court only. ïhe 
proceedings in limitation of liability ought undoubtedly to be con- 
ducted, so far as possible, upon the analogy of ail other proceedings 
in admiralty, and therefore commenced in the district court, so that 
the right of appeal and review in the circuit may remain nnimpaired, 
The words "such cases," near the close of rule 58, should therefore 
be construed as referring only to the cases of direct proceedings to 
limit liability, and not to cases in which only a libel for damages 
may be pending in the circuit on appeal. 

The question comes back, therefore, to the construction of rule 57. 
Under that rule, as the vessel bas been libeled for damages, the sec- 
ond clause does not apply; and consequently the words "may be 
libeled," in the previous clause, must be construed as including 
cases in which the vessels may hâve been libeled. The présent pro- 
ceedings should therefore bave been instituted in the district court of 
the Eastern district. This conclusion harmonizes with the précèdent 
of The Benefactor, ubi supra, which should be followed in this case. 

The motion to dlsmiss the proceeding will therefore be granted. 
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The Mary Fraser.» 

Maeodssbn and otfaers v. The Mary Fraseb, 

Lauro ». Samb. 

{District Court, 8. D. Nm Tm-k. March 17, 18:6.) 

1. Coi/iiisiON— Anchobing— FoTiL Bbrth. 

The bark S. having corne to anchor at least 800 feet distant from another 
vessel, the ship F., which lay at anchor about half a mile from the Staten 
island shore, in New York harbor, held, that the position of the S. was not so 
dangerously near the F. as to render her liable to the charge of négligence 
for anchoring in a " foui berth. " 

2. Samb— Two Vessels— DKAGGiNa Anchor— Nkgligencb. 

The bark B. having thus anchored near the ship F., the vessels swung at 
ease and without interférence during four changes of the tide, both vessels 
beiug held by their port anchors only. Afterwards the ship F. dragged an- 
chor, and drifted towards the bark S. until their cables fouled, when both be- 
fan to drift. The F. dropped her starboard anchor, but the F. at no time 
ropppd her starboard anchor. With the turn of the tide the ship drew across 
the bows of the bark 8., and ail efiEorts to separate them by the use of sails and 
lines being of no avail, and no tug being procurable, as the tide became 
stronger both vessels were carried down the stream until thev collided with 
another vessel, the M., and again with another, the N., which latter, together 
with the bark S., was injured. Séld, that it was négligence on the part of the 
ship F. that her starboard anchor was not let go as soon as she was perceived 
to be drifting, as well as afterwards, while the vessels were still apart. As 
the évidence showed no fault on the part of the bark S., lield, that the latter 
was not bound to slip her port anchor for the F.'s beneflt, nor to run the risk 
of paying out suddenly ail her spare chain, but that the damage occasioned 
should be borne by the ship. 

In Admiralty. 

James K. Hill, Wing â Shoudy, for libelants. 

Sidney Chubb, for claimants. 

Brown, J. The above libels arise out of damages caused by the 
drifting of vessels at anchor. On the seventh of August, 1885, the 
Norwegian bark Svalen was towed down the harbor upon the flood- 
tide, preparatory to going to sea, and came to anchor about half a 
mile off the Staten island shore at a distance variously estimated 
from 600 to 1,800 feet north-westerly from the British ship Mary 
Fraser which had been previously anchored there upon her arrivai 
îrom sea. 

One of the défenses of the claimants is that the Svalen anchored in 
a foui berth; that is, dangerously near the Mary Fraser. The two re- 
mained in the same relative position, however, for about 24 hours, 
during which time there were four turns of the tide, and they swung 
at ease without any interférence with each other. The weight of év- 
idence would show that they were at least 800 feet apart; and I find 
that, under the circumstances of their situation, that was sufficient 

•Eeported by Edward G. Beiiodict, Esq., of the New York bar. 
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room, and not a foui berth for the Svalen, and that no charge of négli- 
gence in that respect is proved against her. The Sapphire, 11 Wall 
170; The Princeton, 3 Prob. Div. 90; The Jvlia M. Hallock, 1 Spr. 
539. 

About 4 o'clock on the afternoon of the eighth of Augnst, the tide 
being flood, the Mary Fraser was seen slowly drifting up towards the 
Svalen, dragging her anchor. This was observed upon both vessels 
at about the same time. Both were anchored by their port anchors 
only. Had the Fraser then dropped her starboard anchor at once, 
as she might hâve done, I hâve no question that ail the subséquent 
difficulties would bave been avoided. She did not do so, but contin- 
ued to drift upwards until her chain fouled the Svalen's cable, which 
then held both in place. Soon afterwards the ship commenced to 
haul in her cable, which caused both vessels to drift, and made it 
clear that their chains were afoul. The hauling in was stopped; the 
Svalen let go her starboard anchor; and both were thus held in place 
for a couple of hours or more afterwards. The vessels were prevented 
from fouling by pntting their helms in contrary directions, and the 
tide, under such helms, was sufficient to keep them from 20 to .50 feet 
apart, the ship's stem overlapping the Svalen's bows, They lay in 
this position for two or three hours, during which time efforts were 
made to obtain a tug; but, the day being that ot Gen. Grant's fun- 
eral, no tug could be obtained. With the turn of the tide the ship 
drew gently under the bows of the Svalen, and both swinging round 
in this position, varions efforts were made, by sails and lines, to sep- 
arate them; but without avail. As the ebb-tide became strong, the 
ship, lying somewhat across the bark's bow, was under so great a 
pressure from the current that she could not be extricated; and pres- 
ently both were carried down the stream together. The Marshall, 
lying at anchor below, was first struck, but without doing much in- 
jury to either; but, on striking a fourth vessel, the Navigatore, the 
shock was sufiicient to clear the chains previously afoul, and thereby 
let the ship go free; but the collision damaged the Svalen and the Na- 
vigatore. The above libels were filed to recover thèse damages. 

Without specifying further the numerous détails of this case, it 
seems clear to me that if the ofiBcers of the ship, when she was first 
observed to be drifting, had let go their starboard anchor, no subsé- 
quent damage would hâve been done. This was the appropriate and 
the proper remedy, and was fuUy within their power. Any other 
reliance was plainly at the risk of the vessel, and of doubtful resuit. 
I must hold it, therefore, négligence on the part of the Mary Fraser 
that her starboard anchor was not let go as soon as she was seen to 
be drifting. During the two hours, aiso, after the two chains had 
fouled, the same remedy was possible. When they were 25 or 50 feet 
apart the Fraser's starboard anchor could bave been dropped, her 
port cable slipped aùd buoyed, or connected with the Svalen for safety, 
and the Fraser thereby hâve been dropped safely astern. Her omis- 
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sion of eîther of thèse précautions was at her own risk, and makes 
her answerable for the subséquent damages. The Eloina, 10 Ben. 
458, 459; The Northampton, 1 Spink, Adm. 152. 

2. No fault is proved on the part of the Svalen. When both were 
drifting together, it was plainly the duty of the Svalen, having référ- 
ence to the vessels astern, to drop her starbbard anchor as she did. 
Afterwards, when the sbip got across her bows, and was trying to get 
clear by her sails, it was urged that the Svalen sbould bave let go ail 
her spare chain in order to ease the pressure. The évidence seems 
to show that she had sfcill some chain not paid out ; but the tide was 
acting very mueh more strongly upon the ship, whioh lay across the 
bark, than on tho Svalen herself. The suggestion that easing up on 
her cable would hâve enabled the ship to get clear is mère spéculation 
and hypothesis, and, in my judgment, improbable; and hence not a 
sufficient ground for holding her in fault. There is no probability 
that it would hâve done any good ; certainly not, without letting it 
ail go suddenly, and that would be a dangerous expédient, and an 
experiment only, which the Svalen was under no obligation to adopt 
for the Fraser's benefit, not being herself in fault. 

The other points urged against the Svalen seem to me without 
weight. 

The day was calm and fine. The officers of the Fraser probably 
thought they could avoid any damage without the trouble of letting 
go the starboard anchor, and would get clear by tripping the port 
anchor and going astern. Afterwards they were no doubt reluctant 
to slip their port cable, preferring to rely upon their chances of get- 
ting clear by means of their sails ; but the wind was so light, and the 
pressure of the tide so strong, that this was impossible. The Svalen 
was not bound to slip her own cables, not being in fault. It was at 
the ship's risk that she delayed in taking efficient measures to check 
her drifting by dropping her starboard anchor in time. The damages 
must, therefore, be charged upon her. 

Decree lor the libelauts, with costs. 



Cakada Shipping Co. v. Acbb and others.* 

{DUtriet Court, 8. B. Nm Yorle. February 23, 1888.) 

Chartstr-Pakty — Mbmobandtjm — Coîtstboctign — Specified Voyages — "In- 
tended to load. " 

Respondents contracted by charter to ship, during the seaaon, a specifled 
number of cattle by eacb of the steamers of the Beaver Line. Accompanying 
the contract was a mémorandum of the intended sailings, stating the vessels, 
the expected date of each voyage, and the number of cattle to bo shipped on 
eacb, in which mémorandum thèse words also appeared: "This contract to 

•Eeporteâ by Edward G. Benedict, Esq., of the New York bar. 
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teclnde ail steamers of the Beaver Line întended to load at New Tori thi» 
season." The respondent shipped the full number of cattle upon each of 
the voyages specifled in the mémorandum. Shortly before the end of the 
season, without the consent of respondents, another voyage vf as added by the 
agents of the line. who notifled respondents that they would be expected to 
load this vessel also under the contraot, which respondents ref used to do. On 
suit brought against them for breach of contract, /teW, that the v^ords "ail 
steamers intended to load" meant "intended at the time when the contract 
was made;" that the extra voyage was not then contemplated; and that the 
contract could not aubsequently be enlarged beyoud the scope of the mémo- 
randum, without the consent of respondents. 

In Admiralty. 

Ullo, Ruebsamen & Huhbe, for libelants. 

Wm. B. H. Dowse, for respondents. 

Brown, J. The libelants are the ownera of the Une of steam-shîps 
known as the "Beaver Line," running in summer between Montréal 
and Liverpool, and during the winter months between Liverpool and 
New York. On the tenth of Febriiary, 1888, Seager Bros., agents 
of the line in New York, made a contract with the respondents, com- 
posing the firm of C. M. Acer & Co., by means of a letter and an an- 
swer, the material parts of which are as foUows : The libelants of- 
fered "to freight from the port of New York to the port of Liverpool, 
by steamers of Beaver Line intended to be dispatched about as per 
mémorandum attached, [blank] head of cattle, at the rate of £i ster- 
ling per head." Attached to this ofEer was the following mémoran- 
dum: 

"Mémo, of Intended Sailinqs of Beaver Line. 
LakeWinnipeg, about thirdMarch, . - . - 

Lake Manitoba, about thirteenth March, ... 

Lalce Champlaln, about twenty-flrst March, . . - 

Lake Huron, about third April, . . - - 

Lake Nepigon, about fourteenth April, - . - - 

Lake Winnipeg, about twenty-fourth April, 

"This contract to include ail steamers of Beaver Line intended to load at 
New York this season. 

[Sd.J "Seager Bros., Agents. 

"We accept the above offer, and hereby agrée and bind ourselves to ship 
the specilied uumber of animais, on the terms and conditions there stated. 
[Sd.] "CM. Acer &Co.» 

When this contract was made, the respondents, referring to the 
mémorandum of the steamers and number of animais, inquired of 
Seager Bros., "la that ail?" to which the answer was given, "It is." 
The respondents thereafter furnished the cattle for ail of the steamers 
named in the above mémorandum to the full number specified, and 
paid for them according to the contract. After four or five of said 
steamers had been loaded and dispatched, and some time prior to the 
sixteenth of April, 1883, another voyage of the steam-ship Manitoba 
was added by Seager Bros, to the above list, without the assent of 
the respondents, and the latter were notified by Seager Bros, that thô 
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Manitoba wonid saîl on the twenty-third of April, and that the re- 
spondeuts would be expected to load her under the contract. Tins 
"would be on the day préviens to the last specified voyage of the Win- 
nipeg. The respondents immediately notified Seager Bros, that they 
should not load the Manitoba for the twenty-third of April, claiming 
that it was not within the contract, and they did not load her. This 
libel was filed to recover damages for this refusai. 

The case turns upon the construction of the written contract, and 
the right of the libelants to add another voyage to the trips specified 
in the mémorandum. The mémorandum, being referred to in the con- 
tract, is as much a part of it as though it were inserted in the body 
of the contract itself. The libelants rest upon the final clause of the 
mémorandum : "This contract to include ail steamers of Beaver Line 
intended to load at New York this season. " They claim that the effect 
of this is to bind the respondents to load ail such steamers as the 
libelants might choose to dispatch to Liverpool during the season. If 
that is the effect of th'e contract, the respondents are liable. But, 
upon the other facts above stated, I am of the opinion that this is 
not the légal meaning or effect of the contract. Even the literal 
meaning of the clause Just quoted fails to sustain the libelants' con- 
tention. At most, it includes only the steamers of the Beaver Line 
intended to load at New York. The word "intended" must mean "in- 
tended at the time the contract was delivered." It cannot reason- 
ably be supposed that the intention of the parties was that the con- 
tract could be materially enlarged or restricted by the indefinite fu- 
ture changes of intention by one party, without the otiier's assent, at 
any time up to the close of the season. The list furnished is ex- 
pressed to be a "mémorandum of intended sailings ;" and it specif es 
the vessels, the dates, and the head of cattle required on each voy- 
age; and that mémorandum, with the statement that "this is ail," 
fixes positively just what was intended at that time. It was incom- 
pétent, therefore, for the libelants to insert, some two months after- 
wards, an additional voyage, and thus enlarge the obligations of the 
contract without the respondents' assent. That voyage was clearly 
not among those intended when the contract was signed. 

Again, the agreement signed by the respondents is expressly to ship 
a "specified number of animais." The number of animais was ex- 
actly specified in the mémorandum attached to the contract, and the 
respondents hâve exactly fulfiUed it. To add another vessel to the 
list is a material enlargement of the spécifie number, and, as it seems 
to me, altogether beyond the intent of the writing to give the contract 
definiteness and précision. 

Had the clause relied on by the libelants been actually designed to 
give them the right to add to the list of voyages, and to increase the 
number of cattle required to be furnished, the language of the clause 
would naturally hâve been quite différent from what it is, and would 
hâve stated more clearly such an intention. The clause as it stands, 
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coupled with the verbal statement and the list of voyages, îs in effect 
a représentation that the contract as made, and the list attached, do 
include "ail the steamers intended to load" during the season. The 
statement was correct. The Manitoba was one of the steamers in- 
tended to be loaded. She had made one voyage on March 13th, for 
■which tbe respondents had fnrnished the stipulated head of cattle. 
The clause referred to, so far as respects the Manitoba, was fulfilled 
literally. The libelants undertook to make with that steamer an ad- 
ditional voyage not ineluded in the ligt, and thereby to extend the 
number of animais to be shipped beyond that specified, although the 
steamer had already made the voyage specified, and had been sup- 
plied with the number of animais agreed on. This, in my judgment, 
■was outside of the contract, as well as contrary to the intention of 
the parties; and the libel must therefore be dismissed, with costs. 



Thb Abebcorn. 

(District Court, D. Oregon. March 35, 1886.) 

Pilotage on Columbia River— Kigiit op Masteh to Choose Ptlot. 

The Columbia river is the boundary between two states, (Oregon and Wash- 
ington,) within the purpose and spiritof section 4336 of the Revised Statutes, 
and therefore the state of Oregon cannot require a vessel bound in or out of 
said river to take an Oregon pilot, or pay him half or any pilotage, if the 
master thereof préféra to and does take a Washington pilot. 

In Admiralty. 

Raleigh Stott, for libelant. 

Henry Ach, for respondent. 

Dbady, J. This suit was commenced on December 26, 1885, to re- 
cover the sum of |176 for half pilotage. It was heard on February 
15th, on an exception to the answer, and the décision bas since been 
delayed to suit the convenience of counsel. It is alleged in the libel that 
the libelant, J. E. Campbell, is, and since prier to October 19, 1885, 
bas been, a duly-licensed pilot, under the law of Oregon and the United 
States, for the Columbia river bar, attached to the pi!ot-boat Gov- 
ernor Moody; and that on or about said October I9th he piloted the 
British bark Abercorn from the sea over the bar to Astoria; that 
afterwards, and before the commencement of this suit, said vessel was 
lying at Astoria, drawing 20 feet of water, and bound out to sea, 
-when the libelant offered his services to the master to pilot her over 
the bar, which offer was refused, and said vessel is going to sea with 
a pilot other than one belonging to said boat, wherefore the libelant 
is entitled to recover the value of the services so tendered and refused, 
namely, the sumof $176. The answer of James Laidlaw, the agent 
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of the owners, substantially admits the allégation of the libel, and as 
a défense thereto allèges that at and before the tender of pilot serv- 
ice by the libelant the master of the Abercorn had employed Alex- 
ander Malcolm, who was a duly-licensed pilot under the law of Wash- 
ington and the United States, to pilot said vessel to sea; and that 
said Alexander Malcolm did thereafter so pilot the same, for which he 
•was duly paid by said master. The libelant excepts to this défense 
as irrelevant. 

By the Oregon pilot act of October 20, 1882, the pilot commission- 
ers for the Columbia river and bar may license as many bar pilots 
as they may deem necessary ; and such pilots must keep a seaworthy 
boat, of a certain tonnage, on the pilot ground. Sess. Laws, 19. 
Section 33 of the act provides that "a pilot whobringsa vessel in 
over the Columbia river bar is entitled to pilot her to the sea, 
when next she leaves the river ; " but the commissioners may allow 
the master to take another pilot from the same boat. The objeet of 
this section was to reward a pilot for cruising off shore for vessels 
bound into the river, by giving him the exclusive right to the com- 
paratively easy and lucrative service of taking a vessel out that he 
had been to the trouble of finding and bringing in. And by section 
30 of the act (Sess. Laws, 20) it is provided that if such pilot's offer of 
service is declined by the master, he shall pay him half pilotage. A 
claim for pilotage on such grounds may be enforced in the admiralty, 
either against the master or the vessel. The Glenearne, 7 Sawy. 202; 
S. G. 7 Fed. Eep. 604. 

By section 21 of the act of February 18, 1885, (Sess. Laws, 35,) 
the pilot commissioners were required to build a pilot-boat at the ex- 
pense of the statefor the use of the bar pilots licenaed by them, which 
it is well understood has been done, and that the vessel mentioned in 
the libel as the Governor Moody, to which the libelant is attached, 
is the boat. The objeet of this législation, so far as appears, was to 
deprive the tug-boats at the month of the river of the privilège of car- 
rying bar pilots, or being in any way engaged in the pilot service. 
The resuit is so well known that it may be mentioned hère as a fact. 
The pilota conne^ted with the tugs hâve taken outlicenses as bar pi- 
lots under the law of Washington, and are piloting vessels over the 
bar in connection with the towage service. Hence this controversy. 
The pilot Malcolm is a Washington pilot, and doubtless cruises on 
one of the tugs, and wben he piloted the Abercorn to sea he did so as 
what may be ealled a tug-pilot in contradistinetion to a schooner pi- 
lot. Congress having the power to regulate commerce, may regulate 
pilotage as a matter pertaining thereto, on the navigable waters of 
the United States; but until congress exercises such power the state 
may make such régulations. 2'he Glenearne, 7 Sawy. 202; S. C. 7 
Fed. Eep. 604. 

By the act of March 2, 1837, (5 St. 153; section 4236, Eev. St.,) 
congress provided that "the master of any vessel coming into or gcing 
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ont of any port situate upon waters which are tbe boundary betweexi 
two states, may employ any pilot duly licensed or authorized by the 
laws of either of the states bounded on such waters to pilot the ves- 
Bel to or from such port." It is well known that this act grew ont of 
the "pilot war" between New York and New Jersey, in which each 
etate undertook to secure its pilota some exclusive privilège or advan- 
tage on the pilot ground in and about the mouth of the Hudson. In 
the case of The Panama, Deady, 31, this court held that the Terri- 
tory of Washington is a "state," withinthe purpose and spirit of this 
législation ; and this ruling was foUowed in The Ullock, 9 Sawy. 6él ; 
S. C. 19 Fed. Eep. 207. 

Assuming, then, that this section 4236 of the Eevised Statutes is 
applicable to pilotage on the Columbia river, the boundary between 
Oregon and Washington, this suit cannot be maintained. As between 
the Oregon pilota, doubtless, tbe régulation compelling the master of 
a vessel to take the pilot out of the river that brought him in is valid 
and binding; but the state cannot compel a vessel in the Columbia 
river to take an Oregon pilot under any circumstances, or to pay 
him balf or any pilotage, if the master prefers to and does take a 
Washington pilot. The matter is too plain for argument, and only 
needs to be stated to be understood. The act of congress is para- 
mount, and no régulation of the state can impair or limit its opéra- 
tion. As applied to the facts and circumstances of this case, it dé- 
clares, in eflfect, that the master of any vessel, whether bound in or 
out of the Columbia river, may take a pilot from either Oregon or 
Washington, without any référence to the fact of which offered bis 
services first, or whether either of them had served as pilot on the 
vessel before. 

The libel is dismissed, and the respondent is entitled to a decree 
for eosts and disbursements. 



Thk Pltmodth.* 

Nbal V. The Plymouth. 

(Oireuit Court, D. Maine. February 18, 1886.) 

CoiiUSTOU— SCHOONEK— Tua AND Tow. 

The libelant, while sailing a small boat, was run into by a schooner; the 
latter vessel being at the time in charge of a tug. Held, that, as the évidence 
showed that the tug and tow would hâve passed the libelant's boat in safety 
had he not changea hia course, the libel must be dismissed. 

In Admiralty. 

H, D. Hadluck, for appellant. 

Woodman é Thompson, for appellee. 

>Eeported by Théodore M. Etting, Esq., of the Philadelphîa bar. 



880 



FEDEBAL BEFOBIEB. 



CoLT, J. In the early part of the afternoon of October 23, 188é, 
the libelant, while sailing in a small boat up Casco bay, and stand- 
ing in towards Falmouth Foreside, was run into by the schooner Julia 
A. Decker, then in tow and under the control of the steam-tug Ply- 
mouth, and bound from Portland to Yarmouth, Maine. The weight 
of évidence shows that there was but little wind, and that it came in 
puffs from the south-west. The libelant testifies that he did not see 
either the tug-boat or schooner until his boat was struck and cap- 
sized. The captain of the tug-boat testifies that he was standing 
near the pilot house, and observed the little sail boat some distance 
off on tbe starboard bow; that, as he drew up within two or three 
hundred yards of her, seeing nobody in her, he ordered Mayberry, the 
man at the wheel, to blow the whistle, when, no one answering, the 
whistle was blown a second time. He then hailed the boat, and a 
man sprung up out from the bottom of the boat, and began at once 
to paddle towards the vessels until his mast struck the bobstay of the 
schooner. The captain halloed to him to stop. When the man rose 
up and paddled, the captain directed Mayberry to starboard the 
wheel, which was done. When it was found that he would paddle 
into the tug or schooner, the captain says he directed the tug to stop 
and baok. Capt. Dean's testimony, while it différa in some particu- 
lars, such as the distance of the small boat from the tug when the 
first whistle was sounded, is, upon the whole, confirmed by Mayberry, 
the man at the wheel, and by Oapt. Freeman of the schooner. 

The question of négligence in this case turns upon a single point, 
did the libelant, without warning and suddenly, as the tug was ap- 
proaching, paddle towards it ? This fact is established by the tes- 
timony of ail the witnesses for the libelees, and is not, I understand, 
denied by the libelant. The steam-tug was required to keep out of 
the way of the sailing vessel, provided the latter kept her course. But 
it was imperative upon the sailing vessel to keep her course, and if 
she déviâtes therefrom, and a collision happens, the steamer is not 
liable therefor. The Illinois, 103 U. S. 298; The R. B. Forbes, 1 
Spr. 328; The Fannie, 11 Wall. 238; The Carroll, 8 ^a\L 302; The 
Free State, 91 TJ. S. 200. In the présent case the steam-tug had a 
right to assume that the sailing vessel would keep on her course, and 
for the libelant to take an oar and paddle towards the tug was an act 
of négligence which relieves the tug from any liability for the collis- 
ion. Nor ean the libelant, upon the facts presented in this case, ex- 
cuse his act on the ground that the error was committed when the 
péril was impending and the collision inévitable. The évidence goes 
to prove that the steam-tug and tow would hâve passed him in safety 
had he not rowed towards them. 

The decree of the district court dismissing the libel is affirmed. 
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Phelps V. Blliott. 
(OM-eutt Court, 8. B. Nm York. March 81, 1886.) 

1. RBMOVAii OF Cause — Practicb — Oasb at Law and Equitt, how Treatbd. 

In the courts of the United States the distinction between suits at law and 
in equity is maintained, and when a suit involving both is removed, then the 
pleadings must be recast, and the causes of action stated according to tho 
course of procédure on the law and equity sides of the court, respectively, 
and the causes separated and placed there. 

2. Equity Practicb — 8tatk Pbactiok — Makino Complaint Moue Definite. 

The practice under a state code to require a plaintiflf to make his comçlaint 
more definite and certain does not apply to the equity side of the circuit 
court, for the state practice is not adopted in equity. 

8. Same— Ambnding Bill. 

In a suit in equity défendant has no right to hâve the plaintiS amend his 
bill, nor is it required of him to do so to expose defects, or supposed defects, 
in his case, on motion of défendant. 

4. Same— CoMPELLiNG Production of Record Plbadbd in Bill. 

Where a record in bar to relief is pleaded, the défendant may be required 
to show it before the plaintifE traverses the plea, or sets it down for argu- 
ment, but this practice does not extend to the pleading of a judgment or decree 
of another court in the bill of complaint. 

In Equity. 

Joseph Larocque and R. D. Harris, for défendant. 

L. L. Kellogg and H. B. Titus, for plaintiff. 

Wheelbr, J. This suit was commeneed in the superîor court of the 
cityand state, of New York, according to the Code of Procédure of 
the state, by which the distinctions between légal and équitable 
remédies is understood to be abolished, and was removed into this 
court on account of the citizenship of the parties. The complaint, 
according to the supposed requirements of that Code, sets out the 
whole of the plaintiff's case. The défendant has answered the com- 
plaint, and the plaintiff has filed a replication. 

The complaint allèges, in substance, that the plaintiff is assignée 
in bankrupcy of one Augustine K. McDonald, who had a claim 
a,gainst the United States, which was fraudulently procured to be 
transferred through one White to him, and on which he obtained an 
award of $197,190 in gold, which he assigned to White; that the 
plaintiff broughtsuit in the suprême court ôf the District of Columbia 
against McDonald and White to obtain the amount of the award, in 
which one Riggs, a partner of the défendant in banking business, was 
made receiver of $107,012.87, avails of the award, which, under or- 
der of the court, he invested in bonds of the District of Columbia; 
that the suit was decided in favor of the défendants by that court, 
but the décision was reversed on appeal by the suprême court of the 
United States, and the right of the plaintiff to the avails of the award 
established, (Phelps v. McDonald, 99 U. S. 298;) that during the 
pendency of the suit McDonald fraudulently procured the bonds of 
v.26F.no.l2— 56 
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the receiver, and sold and delivered them to the firm of wliîch the 
défendant and the receiver were members, and who had full knowl- 
edge of the plaintiff's right to the bonds. The prayer of the com- 
plaint is that the défendant may be deolared to hâve acquired no title 
to the bonds but in trust for the plaintiff as assignée in bankruptcy 
of McDonald; and that he account to the plaintiff for the bonds, and 
be deoreed to deliver them to the plaintiff, and for further relief. 

The principal défense set up in the answer, which bas been 
amended, is that the decree of the suprême court of the District of 
Golumbia in the suit was that the bill of complaint of the plaintiff 
therein be dismissed, with costs, and the receiver pay and deliver the 
funds by him held as receiver to the défendants therein, McDonald 
and White; that this was done; that "said decree, as to the matters 
therein ordered, adjudged, anddecreed between said receiver and said 
plaintiff did at ail times remain and still remains unreversed, and in 
full force and effect;" that the receiver âled his account, whereby it 
appeared that he had delivered the bonds to the défendants after the 
decree, and that no exceptions hâve been taken or filed to the account ; 
that $300 of the bonds were payable to bearer, and $152,000 to 
Eiggs, receiver, which were indorsed by him as such in blank before 
delivery, and that they were bought by the firm as negotiable paper, 
in the usual course of business, in good faith, without notice of any 
claim in favor of the plaintiff. The défendant now moves that the 
plaintiff be required to annex copies of the decree of the suprême 
court of the United States, and of the record of the suit in the su- 
prême court of the District of Golumbia, includingthe final decree, to 
his complaint, or that it be referred to a master to ascertain the ex- 
istence of such records, and report them to be annexed to the com- 
plaint, and that thereupon the défendant hâve leave to withdraw his 
answer and demur; or that the plaintiff be required to replead, and if 
advised that his cause of action is or should be on the eqaity side of 
the court, to state it diatinctly in a bill in equity, and if on the law side, 
to state it diatinctly there. The cause haa now been heard on this 
motion. 

Under the Code of Procédure of the state two or more causes of 
action, whether légal or équitable, or for the recoyery of chattels, 
may, it appears, be united in the same complaint. Sections 484, 
1689. In the courts of the United States the distinction between 
suits at law and in equity is maintained, and when a suit involving 
both is removed there the pleadings must be recast, and the causes 
of action stated according to the course of procédure on the law and 
equity sides of fche court, respectively, and the causes separated and 
placed there. La Mothe Go. v. Ndtional Go., 15 Blatohf. 432. 

It is argued for the défendant, in support of the motion, that this 
suit embraces a cause of action at law for the recovery of chattels, 
and also grounds for équitable relief, and that it must be reformed 
before it can be proceeded with; and that part of the prayer for re- 
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lief whîch asks the delivery of the bonds is much relîed upon in sup- 
port of the olaim that a cause of action at law is stated. It is not 
understood, however, that a prayer for sueh relief as a court of law 
can give at the end of the statement of a cause of action makes it an 
action at law, but that the grounds of action shouid be such as a 
court of law can proceed upon to judgment. There might be a suit 
in equity which could resuit in a decree for the payment of money 
only, of which a court of law could, without statutory help, take no 
cognizance to give relief; as, a bill for an account between more than 
two partners. It is not understood that a court of law, under this 
Code, can render a judgment for the recovery of chattels as such, ex- 
cept upon a légal title and right of possession. The plaintiff's title 
and right to thèse bonds, as stated in the complaint, appear to be 
purely équitable. Neither the bankrupt before bankruptcy nor he 
since has ever owned them. The original claim passed to him as as- 
signée. He did not coUect it, nor any one for him. He had no right 
to the avails except to charge whoever had them as a trustée of them 
for him. In the hands of the receiver they were trust property for 
whoever shouid appear eventually to be entitled to them. The bonds 
were impressed with the same trust, A court of equity could lay hold 
of the bonds and decree them to the équitable owner. It is a pecul- 
iar province of équitable jurisdiction to enforce such trusts. Abell 
V. Hoive, 43 Vt. 403. The complaint appears to state one cause of 
action only, and that an équitable and not a légal one. The case does 
not, therefore, fall within the décision in La Mothe v. National Co,, 
15 Blatchf. 432, nor that in Hurt. v. Hollingsworth, 100 U. S. 100. 
The complaint is substantially in the form of a bill in equity, except 
the address and some other merely formai parts, There is therefore 
no apparent ground for requiring it to be recast, even if a défendant 
would ever bave a right to require a plaintiff in equity to restate his 
case. The practice, under the Code, to require a plaintiff to make 
his complaint more definite and certain does not apply to the equity 
side of this court, for the state practice is not adopted in equity. 

It remains to be seen whether, treating this as a suit in equity, 
tbe défendant has a right to bave the plaintiff amend his bill, or it 
is proper under the circumstances to require him to amend nis bill, 
to expose defects, or supposed defects, in his case, on motion of the 
défendant. No case where such a requirement has been made, or 
book of practice where such a course has been laid down, has been 
cited or observed. Where a record in bar to relief is pleaded, the 
défendant may be required to show it before the plaintiff traverses 
the plea or sets it down for argument. In that case the whole plea 
dépends upon the record, and what the record is can be definitely 
and readily shown. Emma Silver Min. Co. v. Emma S'ilver Min. Co. 
o/N. Y., 17 Blatchf. 389; S. G. 1 Fed. Eep. 39. The practice does 
not appear to bave extended elsewhere than to such pleas. At com- 
mon law a défendant might crave oyer of an obligation declared on 



884 hbdbbaij kepoeteBi 

with profert, and set ît ont, and demur, and the instrument would be 
treated as a part of the déclaration; but there was no oyer of a rec- 
ord accessible to ail, (1 Chit. PL 415,) and in ail such cases the in- 
strument is declared upon as the foundation of the action. Hère the 
record is not understood to be so. The ground of the action, as it is 
understood, is that the défendant has the avails of the claim for cot- 
ton in his hands which in equity belong to the plaintifï. ïhe pro- 
ceedings are stated with other matters of knowledge, collusion, and 
fraud, apparently to show how the avails became converted into 
bonds, and how the bonds came to the defendant's hands; and the 
reversai of the decree of the suprême court of the District of Colum- 
bia to show that the bonds were not finally decreed away from the 
plaintiflf. The complaint shows that the suprême court of the United 
States declared what the plaintiff's rights to the award were in re- 
versing the decree, but not that the avails of the award, in money 
collected or as the same was invested in bonds, were ever decreed to 
the plaintiff. What became of the case after the reversai of the de- 
cree is not set forth by either party. The traverse of the answer 
puts in issue the allégations that the decree, as to matters between 
the plaintiff and the receiver, remains unreversed, and as to the fil- 
ing of the receiver's accounts. Thèse are matters relied upon by the 
défendant as an absolute bar to the right of the plaintiff to relief, so 
that this part of the defendant's case rests more directly upon the 
record of the proceedings in the former case than any part of the 
plaintiff's case. Under thèse circumstances, it would appear to be 
more in accordance with the practice to require the défendant than 
the plaintiff to produce the records, and make them a part of the 
case. Motion denied. 



Pkeston V. Smith.' 

(Œreuit Court, E. D. Missouri. March 26, 1886.) 

. Pleadino— What a Demtjbbeb Admits. 

A demurrer to a bill admits the trutli of f aots well pleaded, but not of aver- 
ments amounting to statements of law. 
. 8amb. 

Where a bill to quiet title shows the source and nature of the complainant's 
title, and contains an allégation that his title is clear and undisputed, a de- 
murrer to the bill will be taken to admit only such title as the facts stated 
disclose. 
. Real Phopbrtt— Estâtes Tail. 

Section S941, Eev. St. Mo., abolishes estâtes tail in Missouri. 
;. Bquity— Injunction to Restbain Waste. 

A court of equity will not issue an injunction to restrain waste, unless the 
complainant's title is clear, or has been adjudicated on 

'Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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B. Same— Bill to Removb Cloud upon a Titlb. 

A bill toremove a cloudupon a title will not be sustained, as a gênerai rule, 
wliere the alleged cloud is created simply by matter of record. 

6. Sahe. 

The mère fact that a life-tenant is granting leases for terms extending be- 
yond the duration of the life-estate is no basis for any action by the remain- 
der-man. 

7. SamE— SlANDEK OF TiTLE. 

For mère slander of title, a party injured will be left to his légal remedy. 

8. Same— Life-Tbnant and Remaindek-Man. 

An action cannot be maintained in equity by a remainder-man against a life- 
tenant for the purpose of adjudicating the title of the former. The remedy 
is by action at law, and should be against the other claimants of the remainder. 

9. Same— Bill fok Discovbet. 

A bill for both relief and discovery cannot be sustained solely for the sake_ 
of discovery. 

10. Samb. 

Semble, that a bill cannot, as a gênerai rule, be sustained solely for the sake 
of discovery. 

In Equity. Démarrer to bill. For opinion on demurrer to orig- 
inal bill see 23 Fed. Eep. 737. 

Henry Hitchcock, for complainant. 

John Wickham and Given Campbell, for défendant. 

Brewee, J. On the fourth day of Mareh, 1885, complainant fîled 
his bill in this court for an injunction against the défendant. To that 
bill a demurrer was filed, and after argument sustained. Thereafter, 
on July 30, 1885, an amended bill was liled. To that a demurrer 
has been interposed, and is now submitted for décision. The bill 
charges that the défendant holds the life-estate simply in certain 
premises described, while the complainant owns the remainder in fee. 
The bill further avers that the défendant is a privy in estate with 
complainant, and as such privy in estate ought not to do any act or 
say anything to deny the complainant's title to said land, or to cloud 
or impeach his title; but that said défendant has so acted, and is so 
acting, as to cloud complainant's title, in divers ways : (1) By statiiig 
and declaring to sundry persons, including her tenants in possession 
of said lands, that complainant has no interest therein, and that the 
fee in remainder thereof has already vested in other persons, heirs 
at law of William Christy, including the défendant. (2) By grant- 
ing leases and creating terms in said land purporting to extend be- 
yond the period of her own natural life, and beyond the rightful dur- 
ation of her life-estate; and that she is in possession of said lands 
by and through divers tenants holding the same under her. (3) By 
wasting said property, and granting leases at backrent, cuttingdown 
trees, etc. (4) By confederating with divers persons beyond the ju- 
risdiction of this court, claiming to be William Christy's heirs at law, 
to becloud the title of complainant as stated. (5) And that by such 
déclarations and acts she is tortiously clouding the title of complain- 
ant, and greatly injuring him in the enjoyment of his rights as re- 
mainder-man in fee; and that in conséquence of said déclarations and 
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acts ot défendant hère eomplained of, complainant bas been, în fact, 
prevented from raising money by mortgage on bis interest as remain- 
der-man. 

In tbe original bill tbe allégations as to tbe respective titles of com- 
plainant and défendant were comparatively brief and in gênerai terms. 
In the amended bill tbe nature and extent of the titles are more fully 
described, and it is insisted that the complainant's title bas been ad- 
judicated; that it is a clear, légal title; and tbat practically it is ad- 
mitted to be sncb by the demurrer. AU of thèse matters are chal- 
lenged by the defendant's eounsel. 

Tbe first inquiry» therefore, naturally is, bas the complainant's 
"title been adjudicated ? A brief preliminary référence to tbe nature 
and source of title is important. Both claim under the will of Will- 
iam Cbristy, who died in 1837,leaving a widow andseveral children. 
By that will he gave a life-estate in thèse premises to bis widow. 
He furtber disposed of the premises in thèse words : 

"I also give and bequeath to my daughter, Virginia M. Christy, the two 
blocks of lots," etc., "herein willed to her mother duringherlife, to her, the 
said V. M. Christy, and the heirs of her body, forever; but should she die 
without leaving heirs of the body, the property hereby willed to her [and 
her] motlier during their lives shall then be and become the property of Ed- 
mund T. Christy and Howard F. Christy, to them and their heirs of their 
bodies, or either of them. In case that but one of my said sons shall leave a 
légal heir or légal heirs of his body, that one shall inherit the aforesaid prop- 
erty." 

The défendant is Virginia M. Christy, the party named in this de- 
vise. The bill avers tbat the défendant is without heirs of her body ; 
is now more than 60 years of âge, and without any possibility of 
leaving such heirs, It also appears that Edmund T. Christy died in 
the year 1851, without heirs of his body; that in 1853 Howard F. 
Christy also died without heirs of his body, but having devised ail his 
interest in this land to his wife, Susan Preston Christy, from whom 
complainant obtained title. 

Now, it is insisted tbat in the case of Smith v. Sweringen, 26 Mo. 
551, the complainant's title was adjudicated. I bave examined the 
opinion in that case, and see nothing whieh either direetly or by im- 
plication can be considered an adjudication of complainant's title. 
The facts in that case are thèse : As above stated, William Christy 
died in 1837, leaving a widow and several children. Also some 
grandcbildren, children of two deceased daughters. By his will he 
made certain spécifie devises. To three of bis grandcbildren, chil- 
dren of a deceased daughter, he devised such portion of his landed 
estate as would bave been their mother's, had she survived him, and 
he had died intestate. He made also a similar devise to the daugh- 
ter of his other deceased daughter. Three of bis daughters were not 
named in the will, and as to them be died intestate. Af ter bis death, 
and in 1843, during the life-time of his widow, a partial partition 
was made among the heirs. After the death of tbe widow, and in 
1855, the défendant in this suit and her husband commenced an ac- 
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tion ot partition in the St. Louis land court. It was specifically an 
action for the partition of 14 lots. The court held, fiirst, that the 
intestacy named in the -will was a partial and not a total intestacy, 
and the partition, therefore, between the heirs was to be of the prop- 
erty not specifically dieposed of. It does not appear that any sug- 
gestion was raade or considered as to where the remainder in fee of 
thèse spécifie blocks was vested. The action was for the partition of 
14 lots. It does not appear that partition was asked of any other 
lots. The défendants, it is true, olaimed compensation on account of 
an alleged total intestacy, and the court simply denied that ciaim. 
It does not appear that any inquiry was made as to whether there 
was other property to be partitioned, but the décision went simply as 
to the rights in thèse 14 lots. The other questions decided as to the 
effect of this partition suit upon certain suite on bonds given, and as 
to compensation for a tnistake in the prier partition, are equally for- 
eign to the question of title to the spécifie blocks now in controversy. 

It is clear to my mind that there was neither directly, nor by impli- 
cation, any adjudication for or against complainant's title in that 
case, nor do I think it can be said that complainant's is a clear légal 
title. Indeed, I think it a very doubtful question as to where the re- 
mainder in fee is yested. Complainant bas filed a most elaborate 
and learned brief upon the old common-law doctrine of estâtes in tail, 
with an inquiry into the effect of the Missouri statutes thereon. 
He invokes the doctrine of cross-remainders in tail, and insista that 
there was a vested remainder in fee in Howard P. Christy, the sur- 
vivor of the two brothers named in the devise, and that though both 
thèse brothers died without heirs of the body, yet that, as Howard P. 
Christy had a vested remainder, it was an estate descendible, and 
therefore devisable. On the other hand, it is claimed by the défend- 
ants that it was but a contingent remainder, — contingent on the death 
of défendant without issue ; that at the time of the death of How- 
ard F. Christy without heirs, Virginia M. Smith, the défendant, the 
devisee of the life estate, was living, with possibility of issue; and be- 
ing but a contingent remainder, it was not descendible nor devisable, 
and that the estate, on the death of the présent détendant, the holder 
of the life-estate, will vest in the heirs of William Christy. 

The statutes of Missouri (section 3941, 1 Eev. St.) abolish estâtes 
in tail, and déclare that the person to whom the devise or grant is 
made, instead of being seized of the property in fee tail, "shall be 
deemed to be seized thereof for his natural life only, and that the re- 
mainder shall pass in fee-simple absolute to the person to whom the 
estate tail would, on the death of the first grantee, devisee, etc., in 
tail first pass, according to the course of the common law;" and the 
suprême court of Missouri, in Farrar v. Christy, 24 Mo. 453, hâve 
decided that that destroys ail estâtes tail. 

1 think it must be held as yet an open question, and a doubtful 
question^ whether, under that will, the remainder in fee was vested in 
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Howard F. Chrîsty, the surviving brother, or in the heirs gênerai of 
William Christy deeeased, or perhaps in the heirs gênerai of défend- 
ant ; nor do I think that the demurrer admits a clear légal title in com- 
plainant. Of course, it admits the truth of the facts well pleaded in 
the bill; but where the bill shows the source and nature of oomplain ■ 
ant's title, although containing an allégation that the complainant's 
title is clear and undisputed, the demurrer admits only the existence 
of such a title as the facts stated disclose; and the averment in the 
bill that the complainant bas a clear, légal, and vested title will be 
treated as the mère statement of a conclusion of law. 

The conclusions to which I hâve come in respect to this matter of 
the complainant's title sinjplify the further questions. In respect to 
those questions I will merely state, in a gênerai way, a few proposi- 
tions: First. Only upon an adjudicated or a clear title will a court 
of equity issue an injunction to restrain waste. Indeed, as a rule, 
equity Jooks to the law to establish the title before its interférence is 
invoked. Second. A bill to remove a doud upon title, as a gênerai 
rule, will not be sustained where the alleged cloud is ereated simply 
by matter of record. Hère, whatever of title complainant may hâve, 
as well as whatever adverse titles may exist, dépend upon a con- 
struction of the will of William Christy, and nothing can be done by 
any party, or by lapse of time, to destroy any title which he may 
hâve. Third. The mère fact that a life-tenant is granting leases 
for terms extending beyond the duration of the life-estate is no basis 
for any action by the remainder-man. This was held by Judge 
Treat on the demurrer to the original bill, and is unquestioned law. 
Fourth. For any mère slander of title the party bas his remedy by 
an action at law for damages. Fifth, An action cannot be maintained 
in equity by a remainder-man against a life-tenant for the purpose 
of adjudicating the title of the former. The remedy is by an action 
at law, and should be against the other claimants of the remainder. 
Walker v. Walker, (Sup. Ct. N. H.)'22 Cent. Law J. 252. This is 
obviously proper, for the remainder-man does not hold under the 
life-tenant, and any decree against the life-tenant would be no adju- 
dication as against any claimant of the remainder. 

This very case in that which is alleged by the complainant in ag- 
gravation of his injuries illustrâtes the propriety of this rule. He 
says that he could bave mortgaged his right for $15,000 but for the 
clouds cast upon it by the action of the défendant. Now, in a con- 
troversy between himself and the défendant, no adjudication in his 
favor would establish his title or bar the heirs of William Christy 
upon the death of défendant from asserting their title; and if, after 
a decree were entered in his favor, some one should be induced 
thereby to loan money on his mortgage, and afterwards it should be 
held, in a controversy between the complainant and the heirs of 
William Christy, that theirs was the better title, could not the mort- 
gagee fairly say that the unnecessary action of the court had misled 
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him into a loan without security? Fînally, it is claimed that the 
bill must be sustained becauBe a discovery is sought. I do not un- 
derstand that a bill canbe sustained solelyforthe sake of discovery; 
at least, that is the gênerai raie. Indeed, bills of discovery are 
rarely, of late, resorted to. They bave fallen (if I may be permitted 
to borrow a phrase from the political parlance of the day) into a con- 
dition of "innocuous désuétude." 

In conclusion, let me say that, after a careful study of the bill, it 
eeems to me more like an effort to establish a doubtf ni title than a 
proceeding to protect from serions wrong a clear or adjudicated title. 
I think, therefore, the demurrer must be sustained. 

Treat, J., (orally.) I did not sit in this case, but I very well re- 
member Justice Catron, Judge Wells, and myself sat in the case in 
1857 where the will of William Christy was considered in connection 
■with the eiïect of the statute of 1825, reproduced in the statute of 1835, 
"docking tails," and familiarly known to the profession. This is no 
new doctrine. This court went over the whole ground at that time, 
and tbe then occupants of the bench reached the same conclusion to 
■which Brother Brbweb bas corne. 



Williams, Eeceiver, etc., v. Hintebmeisteb. 
(Circuit Court, W. D. Pennsyhania. 1886.) 

1. Cobpobation — Dissolution bt Dbcrbb of Court— Contempt op Oppicbr. 

An officer of a corporation that has been dissolved by order of court cannot 
avoid the obligation to obey an injunction issued by such court by going into 
another state beyond the jurisdiction of the court. 

2. Same — Forbign Corporation — Eight to Carbt on Business— Compliancb 

WITH State Laws. 

The constitution of the United States protects the commercial transactions 
of a corporation of another state against state législation, imposing conditions 
upon the right to conduct such business. 

3. SamiI— State Alonb can Objbct. 

In a suit by the receiver of a foreign corporation against an offlcer thereof 
to reach its assets the défendant cannot allège its légal incapacity to transact 
business in the state where suit is brought, in the absence of complaint by 
the state itself of an infraction of its laws. 
4 Same — Recbivbr — Appointment dp Ancillart Recbiver. 

Where a receiver has been appointed by a state court, the court of another 
state may, when necessary, appoint an ancillary receiver in such state. 

In Equity. 

G. Mortimer Lewis and J. H. McCreery, for complainant. 

Wadlinger é Bruce, contra. 

AcHBSON, J. The défendant was a citizen of the state of New 
York, and a director of the Ithaca Organ & Piano Coœpany, a cor- 
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poration ôf that state, when judieial proceedings were there instî- 
tuted in the suprême court for the county of Tompkins against the 
corporation, and the présent plaintiflf was appointed its temporary 
receiver. By the admission of his answer iiled hère, on January 13, 
1885, while still such director, the défendant was served with a copy 
of the order of the court appointing the plaintiff the temporary re- 
ceiver of the corporation, which order (as is shown by tbe certified 
copy of the record now hère exhibited) enjoined the directors of the 
Company, and ail persons having notice of the order, from interfer- 
ring with the receiver in the discharge of his duties, and from col- 
lecting any of the debts or demânds of the corporation, or disposing 
of or transferring any of its property, etc. The défendant could not 
avoid the effect of the subséquent decree in said cause made Janu- 
ary 24, 1885, dissolving the corporation, and appointing the plain- 
tiff the permanent receiver thereof, etc., by leaving the state of New 
York on January 17th and coming into the state of Pennsylvania, 
nor did he avoid the obligation to obey the injunction order by escap- 
ing from the jurisdiction of the suprême court of New York. Bagby 
v. Railroad Co., 86 Pa. St. 291. That, in violation of the decrees of 
that tribunal, and to the frustration thereof, the défendant bas been 
interfering with the assets of the corporation in the state of Pennsyl- 
vania, and attempting to possess himself thereof, and to appropriate 
them to himself, is quite plain from what is now shown. Nor is it 
a sufficient justification of the defendant's conduct that he himself is 
a créditer of this company. The corporation bas been judicially 
found to be insolveut, and its assets bave been sequestered for the 
benefit of ail its creditors, and the corporation dissolved by decrees 
of a compétent court, which, as we hâve seen, are binding upon the 
défendant. Id. 

The défendant, indeed, sets up in his answer that the Ithaca Organ 
& Piano Company, being a foreign corporation, unlawfully carried on 
business in the state of Pennsylvania without complying with certain 
laws of the state, and it is claimed, therefore, that the court ought 
not to grant any équitable relief to the corporation or its receiver. 
I incline, however, to think that the transactions of the corporation 
referred to were strictly of a commercial nature, and within the 
protection of the constitution of the United States. Oooper Manvfg 
Co.Y. Ferguson, 113 U. S. 727; S. C. 5 Sup. Ct. Eep. 739. But, 
bowever this may be, I am unable to preceive how it lies in the de- 
fendant's mouth to allège the corporation's want of légal capacity to 
transact business in this state so long as the commonwealth is not 
complaining of any infraction of its laws. Goundie v. Northampton 
Water Co., 7 Pa. St. 233. Moveover, this is not a suit by the cor- 
poration, or in its behalf ; the suit in the state of New York was an 
adversary one against the corporation, and this is but an aneillary 
suit. It is a proceeding in behalf of the innocent creditors of the 
corporation and to reach its assets. The case is fairly within the 
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prinoiple of the ruling in Hagerman v. Empire Slate Go., 97 Pa. St. 
534, that where a foreign corporation which has done business in 
the state of Pennsylvania is sued hère it can not escape service of 
process, and defeat the action, by setting up its failure to comply 
with the laws requiring it to establish an ofiSce in the state, and ap- 
point an agent upon whom service may be made, etc. 

The pendency of the suit in Luzerne county set up in the answer 
is no bar to this suit, if for no other reason, because the présent plain- 
tiff is not a party thereto. 

There is a large amount of the personal assets of this corporation 
■within this state, and I think it suffieiently appears that a necessity 
exists for the appointment of a Pennsylvania receiver to collect and 
take charge of the same. Indeed, this court recently, in the case of 
Filley v. Ithaca Organ é Piano Go., appointed a receiver. But the 
action of the court in that case has been called in question by the 
présent défendant, who obtained a rule whieh is still pending to show 
cause why the order of appointment should not be revoked. It is 
thought to be désirable that the appointment be made in this case, 
the declared intention being to discontinue the other suit simultane- 
ously with the making of a new order of appointment herein. To 
this course the court perceives no valid objection. 

Let a decree be drawn appointing a receiver and enjoining the dé- 
fendant, as prayed for. 



De France and others r. Johnson.* 
{Circuit Court, D. Minnesota. April, 1886.) 

. HtJSBAND AND WlFE — RiGHT OF SUPPOSBD WlFB IN LaND. 

A woinan who innocently marries and cohabita with a man who has a wîf* 
living from whom he has never been legally divorced, cannot acquire an in 
terest in his land by reason of such supposed marriage. 
:. Same— MoBTGAGE— WiFE Faiung to Assert Hbb Rights. 

Where a wif e has knowledge that her husband is living with another womai 
as his assumed wife, and takes no steps to assert her own rights, she cannot, 
as against a mortgagee, who has no notice of her relation to the mortgagor, 
to whom the husband exécutes a mortgage, after the death of the husband 
set up her right in the property as a wife. 
. Same — Pdkchase of Land with Earnings of Supposed Wife — Trust. 

Where the title to government land is obtained by a man with means saved 
from her earnings by a woman who is living with him under the impression 
that she is his lawf ul wife, but who was never legally married to him, because 
he had a wife living from whom he had never been divorced, the land, aftei 
the death of the man, will not be considered as held in trust for such supposed 
wife as against his true wife. 

In Equity. 

«Reported by Robertscn Howard, Esq., of the St. Paul bar. 
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Mott d Gipson, for complainants. 
Benton é Boberts, for défendant. 

Nelson, J. The défendant in this suit, in July, 1884, oommeneed, 
on the law side of the court, an action in ejeetment to recover against 
the plaintiffs De France her rights under the law of the state of Min- 
nesota as a lawful wife of Augustus Johnson to certain lands in Eice 
eounty, described as foUows, viz., the S. J of the S. W. J of section 
22, and the N. Jof the N. W. ^ section 27, township 109, range 21 W., 
containing 160 acres, of which the said Augustus Johnson was seized 
in his life-time. Guy De France and wife, Irena, admitted their 
possession of the land, but deniedthe right of the plaintiiï to recover; 
and immediately, with Charles F. Tabor, who holds a mortgage on 
the land, brought this suit in equity to obtain an injunction perpet- 
ually restraining the further prosecution of the suit in ejeetment, and 
for other relief. A temporary injunction pendente lite was allowed. 

The défendant, Amanda M. Johnson, claims by virtue of the act 
relating totitle toreal property by descent. See Eev. St. Minn. 564. 
Section 2 of this act provides : 

"The sur vi vin g wife shall be entitled to hold for the terra of her natural 
life, free from ail claims on account of the debts of the deceased, the home- 
stead of such deceased, as such homestead is or may be detined in the stat- 
utes relating to homestead exemptions. 

"Sec. 3. Such surviving wife shall also be entitled to, and shall hold in 
fee-simple, or by such interior tenure as the deceased was at any time during 
coverture seized or possessed thereof, one equal undivided one-third of other 
lands of which the deceased was at any time during coverture seized or pos- 
sessed, * * * but suVjjeet in itsjust proportion with the otherreal estate 
to the payment of such debts of the deceased as are not paid from the personal 
estate. " 

The law relative to the homestead provides, (Eev. St. Minn. 767:) 
"Sec. 1. That a homestead consisting of any quantity of land not exceed- 
ing 80 acres, and the dwelling-house thereon and its appurtenances, to be se- 
lected by the owner thereof, * * * shall not be subject to an attach- 
ment, levy, or sale upon exécution, or any other process issuing out of any 
court within this state. This section shall be deomed and construed to ex- 
empt such homestead in the manner aforesaid during the time it shall be oc- 
cupied by the widow * * * of any deceased person who was, when liv- 
ing, entitled to the benefits of this act." 

"Sec. 2. Such exemption shall notextend to any mortgage thereon lawfully 
obtained; but such mortgage * * * of such land by tha owner thereof, 
if a married man, shall not be valid without the signature of the wife to the 
same, unless such mortgage shall be given to secure the payment of the pur- 
chase money, or some portion thereof. " 

The complainants in this equity suit claim relief for the following 
reasons : First, that Irena De France was the lawful wife of Augus- 
tus Johnson, to whom she was married October 20, 1835, at Détroit, 
and iived with him as his wife until his death, — until September, 
1881; second, that the property was in the possession of Augustus 
Johnson at the time of his death, and was the resuit, mainly, of the 
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labor and economy of said Irena ; third, that when Augustus entered 
the land in question in July, 1855, and obtained the title from the 
government, the land-warrant used in payment was purchased and 
paid for whoUy or nearly bo from the personal means and earnings 
of Irena after her marriage with Augustus, and that said Augustus at- 
tempted to enter the land in her name and take out the patent, but 
was prevented by the laws of the United States from so doing; and 
that after the issue of the patent he proœised the said Irena to con- 
vey the same to her, and that she should thereafter hold the title in 
her own name, and in pursuance of said promise he deeded her tlie 
land on or about June 1, 1880; that on October 16, 1883, Irena and 
Guy J. De France, her présent husband, mortgaged the land to Eliz- 
abeth L. Dobbin, for a loan of $2,000, which mortgage is still sub- 
sisting, and bas been duly assigned to Charles F. Tabor, the co-com- 
plainant in this suit, and that the money obtained from said mort- 
gage was used for the purpose of paying the outstanding debts, includ- 
ing the farm, and to pay a prior mortgage on the land executed by 
Augustus and Irena in January, 1879; and that Irena hadno knowl- 
edge that Augustus had a wife living, but in good faith lived with 
him supposing that she was his lawful wife. 

To this bill in equity the défendant, Amanda Johnson, answered, 
alleging that she was mari-ied to Augustus onthetenth day of March, 
1833, at St. Albans, Vermont; that she lived with him until May, 
1835, when he left her to procure a home in the west, promising to 
return for her in a short time, and that she corresponded with him 
until the spring of 1838, and never bas had any communication with 
him since. 

Voluminous testimony is taken, and on due considération I find the 
following faets : First. Amanda Johnson was born April 15, 1809, 
and married in March, 1833, at St. Albans, Vermont, to Augustus 
Johnson ; that they cohabitated together until May, 1835, aud had 
two children as the issue of said marriage, both adults now living; 
that in May, 1835, Johnson left her for the avowed purpose of look- 
ing up a Western home, and she never saw him afterwards; that he 
corresponded with her until the spring of 1838 from Cleveland, Ohio, 
but no letter ever passed between them afterwards; that in 1838 or 
1839 she was informed that he was living with another woman claiming 
to be his wife, and about 1840 heard that they had gone to Indiana to 
live, and in 1860 that he was living in Minnesota about 30 miles from 
St. Paul, — she heard nothing further until after his death in Septem- 
ber, 1881; and that he was never divorced from her. 

The complainant Irena was born about the second of February, 
1819, in Onondaga county, New York, and removed with her father's 
family to Michigan about the year 1828, and from thence with them 
to Cleveland, Ohio, about 1830; that in October, 1835, she was 
married to Augustus Johnson by a clergyman at Détroit, Michigan, 
to which place they went for that purpose from Cleveland; that 
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they returned to Cleveland, resided there until 1840, and from there 
went to Lancaster, Ohio, and then removed to Greene county, Indi- 
ana, where they resided until the summer of 1855, when they re- 
moved to Eice county, Minnesota, where the land in controversy was 
purchased from the government, upon which they lived until the death 
of Augustus in September, 1881, and upon which Irena and her 
présent husband, Guy J. De France, still réside; that during the co- 
habitation of Augustus and Irena she bore him eleven children, of 
whom three are now living; that in 1882 Guy J. De France and 
Irena were married, and in 1883 mortgaged the lands to one Dob- 
bin (who was in ignorance of the prior mortgage of Johnson) for the 
sum of $2,000, and that this mortgage is now held by the com- 
plainant Tabor ; the proceeds of the money obtained upon the mort- 
gage went to take up a prior mortgage given by Augustus Johnson 
and Irena during his life-time, and to pay ofif the debta that had ae- 
crued in conducting the farm; that in June, 1880, Augustus John- 
son lawfullyconveyed ail his right and title in the farm, through one 
Whipple, to Irena; that part of the money obtained to carry on the 
farm was the proceeds of the labor of Irena, supposing that she was 
the lawful wife of Augustus; that during the whole period of the rela- 
tion between Augustus and Irena the latter was in entire ignorance 
of his prior marriage, or the existence of Amanda Maria Johnson. 

Upon thèse facts the foUowing conclusions are found: (1) Au- 
gustus and Irena were unable to contract marriage, and the second 
marriage is void absolutely, and not voidable; it did not make the 
woman a wife de facto until annulled. The statutes of Minnesota 
give no validityto the claim of Irena, although she was in ignorance 
of a former wife living. She is subject to the harsh rule which dé- 
clares a second marriage ipso facto void, and dénies to her any right 
in Johnson's estate. Amanda, the Vermont widow, and only légal 
wife, is not deprived of her statutory right of descent by the transfer 
of the lands to Mrs, Whipple, and under the statute she takes the 
homstead during life, and one undivided third of the other property 
in fee. The injustice of such a rule of the common law which sub- 
jects the innocent party to the harsh conséquences of such a connec- 
tion is well expressed by Mr. Scribner, — see 1 Scrib. Dower, (6th Ed.) 
117: 

"So far as the guilty party is concerned, it may be that thèse conséquences 
furnish no ground of complaint against the law. Not, so, however, as to the 
party who unfortunately, as sometimes happens by artiflce anddeceit, bas been 
entrapped into a forbidden connection. Where a pure-minded and virtuous 
female, innocent of ail wrong, has been lieartlessly deceived into an alliance 
sanctioned by ail the formalities bestowert upon lawful wedlock, no good 
reason can be urged why, as some compensation for the cruel wrong inflicted 
upon her, she should not be entitled to ail the rights and clainas of a wife 
upon the estate of the guilty individual who has betrayed her confidence; and 
it is far from creditable to the civilizatiou of the âge that no step has beea 
taken in that direction." 
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Homestead of Augustus Johnson. The statute conféra upon the de- 
fendant a homestead right by virtue of marital relations existing at 
the time that Johnson, her hushand, owned and oceupied the land. 
It continued at the time of the transfer, and was consummated after 
his death, unless forfeited by improper conduct of the défendant 
•which "would estop her from asserting it now. No improper conduct 
is proved. The suprême court of this state (see Holbrook v. WighU 
man, 31 Minn. 168, S. G. 17 N. W. Eep. 280) bas given a very lib- 
éral interprétation to this statute, and under that décision the de- 
fendant is entitled by descent to her homestead right which so much 
resembled dower. 

The Dobbin mortgage. Is this mortgage a valid lien superior to 
the rights of the défendant? I think where the lawful wife, knowing 
the facts, allows another woman to appear as such, and oecupy with 
her unfaithful husband a position which enabled them to deal with 
innocent third parties as husband and wife, such third parties will be 
protected. An équitable estoppel arises forbidding the lawful wife, 
after the death of her husband, to enforce an undisclosed claim in 
dérogation of the innocently acquired contract rights. Johnson and 
Irena, during his life-time, had mortgaged the property to one Browri, 
and after his death and the subséquent marriage of Irena the latter 
mortgaged the property to Dobbin, who waa in ignorance of John- 
son 's prier marriage, and out of the proceeds paid the amount that 
•was due upon the previous mortgage, and such debts as had been 
contracted during the life-time of her supposed husband. lu equity 
there can be no question that this money obtained by the Dobbin 
mortgage is a superior lien to ail the rights of Amanda. As early as 
1839 she was aware of the fact that he was living with another wo- 
man who claimed to be his wife, and as late as 1860 was informed 
that he was living in Minnesota with such relation existing. With 
full knowledge of this fact, she allowed such connection to remain 
without any attempt upon her part to enforce whatever rights she may 
hâve had as the lawful wife of said Augustus. In view of such a con- 
dition, she cannotnow attempt to assert a claim superior to the rights 
of innocent parties under the relation as it was found by them. She, 
however, is entitled by the statute of the state, as against Irena De 
France, to ail the rights which the law gives her; she must take them, 
however, subject to the mortgage which was executed to Dobbin. 

The évidence is not sufficient to create a trust in favor of Irena un- 
der the statute of Minnesota. She lived with Augustus Johnson be- 
lieving that he was her lawful husband, and any accumulation of 
money by her labor was made for the benefit of her supposed hus- 
band. 

The life-estate in the homestead, according to the computation of 
the Northampton tables, on a valuation of $1,750, which is one-half 
of the value of the 160 acres, and the âge of the défendant at 77 
years, is $415.96. This is the purchase priée, and on payment of 
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this amoant the complainants De France can hold and oceupy the 
bomestead. 

A decree will be entered declaring the mortgage held by Tabor a 
first lien on the whole 1 60 acres, and also granting to the complain- 
ants De France the right to oceupy the bomestead, and making the 
injunction permanent restraining the further prosecution of the ac- 
tion in ejectment on payment within 60 days after notice of tbis dé- 
cision of the sum of $415.96 above speeified. On failure to pay tbis 
amount, the injunction is dissolved, and tbe only relief granted will 
be as above stated. 



Cbntbai. TausT Co. and another v. Wabash, St. L. & P. Et. Co. 
and otbers. (Dopp, Intervenor.)' 

(Circuit Court, E. D. Missouri. March 24, 1886.) 

Railkoads— Nesligencb— Use of Traces fob Poot-Paths. 

Persons wlio use railroad tracks as foot-paths are bound to use reasonable 
care to avoid in jury, and it is proper for locomotive engineers to act upou the 
presumplion that they will use such care.* 

In Equity. Exceptions to master's report. 

The intervenor asks for damages for injuries sustaîned through the 
alleged négligence of tbe employés of the Wabasb receivers. The facts 
of the case are substantially as follows : The intervenor, wbile walk- 
ing westward along a track of the Wabasb, St. Louis & Pacific Rail- 
way Company, saw a Wabasb engine and tender backing towards him. 
Wben it was about two car lengths from him be left the Wabash 
track and got on tbe incoming Missouri Pacific track, whicb is just 
nortb of it, and started along the latter track; but, upon looking up, 
saw a Missouri Pacific train coming in, and to avoid it left the Mis- 
souri Pacific track and started back towards the Wabash track. 
Before be could reach the latter track he was struck by tbe tender of 
the Wabash engine and severely injured. ïbere was not sufScient 
time after he started back towards the Wabash track to stop the en- 
gine before he was struck. By getting off the Missouri Pacific track 
on the nortb instead of the south side he could easily hâve avoided 
ail danger. Tbe master reports that the receivers' employés were 
not in fault, and tbat tbe intervenor is not entitled to recover. 

Wm. G. é Jas. G, Jones, for intervenor. 

H. S. Priest, for receivers. 

Treat, J., {orally.) The exceptions are overruled, not only for the 
reasons stated by the master, but from eiemental rules in addition 

■Reported by Benj. P. Eex, Esq., of the St. Louis bar. 
' See note at end of case. 
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thereto there can be no recovery in this case. T-he intervenor chose 
to use the track of the railway company for his personal convenience, 
■without regard to constautly moving trains thereon ; and the railway 
company having a right to suppose the track free, pursued its ordi- 
nary course of business. The injury, therefore, occurred through 
the gross négligence of the intervenor, without any fault on the part 
of the railway company. 
Master's report confirmed. 

NOTE. 

Where a party voluntarily goes upon and walks along a raîlroad track, and fails, 
without excuse, to look and Usten for danger, and is injured by reason thereof from a 

Êassing train, he is guilty of such contributory négligence as will defeat recovery. 
averenz v. Chicago, K. I. & P. E. Go., (lowa,) 10 N. W. Rep. 268. 

Such person is a mère treapasser, and while it would be the duty of the persons op- 
erating trains, if they saw hini, and could avoid injuring him, to do so, yet if they did 
not see him, and were ignorant of his dangerous position, they would not be bound to 
look out to save him from~ injury. McAUiater v. Burlington & N. W.Ey. Go., (lowa.) 
20 N. W. Eep. 488. 

A railroad company does not owe a mère trespasser upon its track the duty of having 
an engineer running a train to look to see whether he is there. Scheffler v. Minneapo- 
lis & St. L. Ey. Go., (Minn.) 21 N. W. Eep. 711. 

A person going upon a railroad track between stations, withont firafc looking and list- 
ening for an approaehing train, is guilty of contributory negligsnce, and cannot re- 
cover for injury sustained. Ivens v. Gincinnati, W. & M. Ey. Go., (Ind.) 2 N. E. Eep. 
134. 

When a trespasser on a railway track is injured by the n^ligenoe of the railroad 
company, he niay not recover unless such négligence was willful; mère grosa négli- 
gence is not sufflcient. Terre Haute & I.'B. Go. v. Graham, 95 Ind. 286. 

A person who, without right, and with full knowledge of the location, voluntarily 
places hiraself upon a railroad track, at a place where there is no crossing, and which 
js a known place of danger, and is killed by a passing train, is négligent, and no dam- 
ages can be recovered for his death, except for wanton injury. Pittsburgh, Ft. W. & 
C. Ey. Go. V. GoUins, 87 Pa. St. 405. 

One who, without authority, enters upon a railway track, and while there becomes 
insensible from providentiel causes, and while in this state, and in plain view, is in- 
jured by a train, may recover damages of the company, although the injuries were not 
wanton or willful; but otherwise, if his insensibility was by reason of voluntary in- 
toxication. Houston & T. C. Ey. Go. v. Sympkins, 54 Tex. 615. 

Exceptât public crossingsa railway company owes no duty to a young child on ita 
track. Cauley v. Pittsburgh, G. & St. L. Ey. Go., 95 Pa. St. 398. See Meeks v. Southern 
Pac. Ey. Co., 56 Cal. 513 ; Central Branch, etc., E. Go. v. Henigh, 23 Kan. 347; Heston- 
ville P. E. Go. V. Connell, 88 Pa. St. 520 ; Moore v. Pennsylvania E. Co., 99 Pa. St. 301. 



Central Trust Co. and another v. Wabash, St. L. & P. Ey. Co. and 
others. (Noostan, Intervenor.)* 

(Ciiremt Court, B. D. Missouri. March 24, 1886.) 

RATLEOADS— CONTKIBUTOKY NeGLIGBNCB— RiDINO ON DEPBCTIVE CaK. 

The foreman of the crew of a switch-engine complained to the yard-master 
that one of the f oot-boards of his angine was in a dangerous condition, but it 
was not repaired. Three days af ter making the complaint, and while riding on 
the defective f oot-board, he was thrown ofl in conséquence of the defect, and 
injured. He might hâve ridden on the caboose platform, which was safe. 
Eeld, that he had not been guilty of such contributory négligence as to pre- 
vent a recovery. 

' Eeported by Benj. P. Rex, Esq., of the St. Louis bar. 
v.26p.no.l2— 57 
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In Equity. Exceptions to master's report. 

Pétition for damages for injuries received by the intervenor in con- 
séquence, as alleged, of the négligence of the défendants. At the 
time of the accident in question the intervenor was the foreman of 
the night crew of â switch-engine used in the Moberly yards. On 
the morning of May 29, 1885, he got on the engine for the double 
purpose of informing the foreman of the day crew aboiit the position 
of cars in the yard and of riding home. He took his position on 
the foot-board at the forward end of the car. This foot-board was 
suspended by four wrought-iron hangers or straps from a heavy 
pièce of timber or cross-beam secured by bolts to the frame of the 
engine. This cross-beam had become loose, and when subjected to 
pressure would turn so as to swing the foot-board under its outer 
edge. When the pressure was removed it would spring back. It 
had been in this defective condition for several weeks, and several 
attempts had been made to fix it, but they had been unsuccessful. 
On the twenty-sixth of May the intervenor had told the yard-master 
that the step "was not fit for a toan to work on, — was not safe," 
and had told him about it two or three times before. Nothing was 
done, however. This foot-board was adjacent to the platform of the 
caboose, and when the intervenor took his position on it as above 
stated he might, by a little exertion, hâve gotten on said platform, 
which was unoccupied. He did not do so, however, and the speed of 
the engine being suddenly increased, and the pressure on the cross- 
beam relieved, the foot-board suddenly sprung up, jerked the inter- 
venor ofif, and threw him under the wheels of the caboose, which ran 
over one of his legs. The master reports that although there was 
great négligence in leaving the foot-board in its dangerous condition, 
yet the accident was directly contributed to by the intervenor in get- 
ting on the foot-board, which he knew to be unsafe, instead of climb- 
ing on the caboose platform. 

Dyer, Lee é Ellis, for intervenor. 

Wills H. Blodgett and H. S. Priest, for receivers. 

Tkeat, J., (orally.) In the light of the évidence, the construction 
by the master of the technical rules governing such causes is too 
narrow. The intervenor, an employé of the railway company, com- 
plained of the defective machinery, which it was the dutyof the rail- 
way company to repair. In the hurry of business, in the discharge 
of his duties, and possibly for his personal convenience, he sought to use 
the machinery, which ought to hâve been perfect, to reach his home. 
The injury occurred by his using the defective step, concerning which 
he had theretofore oomplained. It seems to the court that the doc- 
trine of contributory négligence under the facts proved would be 
pushed to an extrême if the railway company could, through its neg- 
lect of duty, after due notice, be relieved from its obligations to its 
employés beoause an employé who having repeatedly given notice to 
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the railway company, should, in the hurry of business, meet an acci- 
dent resulting from such defective contrivance. It may be that, 
having complained of the defects, it would hâve been prudent on his 
part to observe whether the defects had been remedied; yet, in the 
conduct of business requiring rapid action with regard to incoming 
and outgoing trains, it becomes important that the employés should 
be prompt and efficient for the gênerai conduct of the commerce of 
the country involved in rapid and safe transit. Kailroad corpora- 
tions ought not to be relieved from their obligations on which the 
safety of life and property dépend, and on which the safety of em- 
ployés also dépend, by any strained or narrow rules. An employer 
and employé, each for the benefit of the other, and of the gênerai pub- 
lic, should be held respectively to the obligations involved in the 
nature of the employment. Hence under the évidence presented, the 
exceptions by the intervenor must be sustained, and the case referred 
back to the master to détermine the damages sustained by the inter- 
venor. 



BaTCHELOE V. KiRKBBIDB. 
{ŒreuU Court, B. Neie Jersey. February 19, 1886.) 

CONTBACT — WOKK TO BB PaID FOB ON CebtIFICATB OF AeCHITBCT — HSFUSAIi 

TO Cbhtift — Recovbkt dp Quantum Meruit. 

Where a contracter agrées to erect a building, to be paid for as the work pro- 
gresses, on certiflcates signed by the supervising architect, and the architect 
fraudulently refuses to sign a certiflcate, and the contracter is unable to 
finish the building, he may recover of the owner on a quantum meruit, for the 
work actually doue, although there was no collusion between the architect 
and such owner.^ 

On Motion for New Trial. 

S. H. Qray and A. C. Hartshorne, for the rule. 

J. Frank Fort and A. Q. Keasbey, contra, 

Nixon, J. The case cornes up on a rule to show cause why a new 
trial should not be granted. Several grounds are stated why the 
rule should be made absolute, but only one bas suggested any seri- 
ons question. The pleadings and évidence reveal the foUowing state 
of faets : A contract was entered into between the plaintiff and the 
défendant for the construction of a hôtel at Key East, on the New 
Jersey coast. By the terms of the agreement the builder was to be 
paid, during the progress of the work, the sum of $40,000, as fol- 
lows: OnNovember 15, 1883, $5,000; on December 15, 1883, $10,- 
000; on January 15, 1884. $5,000; on February 16, 1884, $5,000; 
on March 15, 1884, $5,000; on May 15, 1884, $5,000; on June 15, 

'Ses note at end of case. 
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1884, theremaîning $5,000, — with the proviso addedtbat, before each 
or any of said payments were made, the main building and other 
Works of said building shall bave sufficiently progresSed to warrant 
Buch payment, the same to be decided by the architecte, and their 
décision to be final on both parties. The first, second, and third pay- 
ments, amounting to $20,000 were duly made; but those of Febru- 
ary 16th and March 15th were withheld, the architects refusing to 
give their certificate that the work or the building was sufficiently 
progressed to warrant the same. The contract also contained the 
provision that, "should the contractor, at any time during the prog- 
ress of the said works, refuse or neglect to supply a sufficiency oi 
materials or workmen, the owner shall hâve power to provide mate- 
rials and workmen, after three days' notice in writing being given, to 
finish the said works, and the expense shall be deducted from the 
amount of the contract." In conséquence of the refusai of the archi- 
tects to give a certificate in the months of February and March, the 
contractor was compelled substantially to stop the work on the build- 
ings for want of money to pay for the material and the wages of the 
workmen. The owner gave the three days' notice specified in the 
contract for him to go on, and, on his failing so to do, took the work 
in bis own hands, f urnished materials, provided workmen, and finished 
the building. This suit was brought by the contractor upon the quan- 
tum meru'it, on the allégation and assumption that the owner had un- 
lawfuUy terminated the contract, and that he was entitled to reeover 
payment for the work which he had actually done. The jury gave 
a verdict for the plaintiff for the sum of $13,168.54. 

Under the charge of the learned circuit justice this verdict must be 
held to hâve established (1) that the work has sufficiently progressed 
in the months of February and March to entitle the plaintiff to the 
certificates; (2) that the architects fraudulently refused to give them ; 
and (3) that the défendant failed to make tbe payments when the 
contractor demanded them, and was entitled to them under the 
contract, and wrongfuUy took the building out of his hands. The 
jury was advised by the court, on the trial, that unless thèse ques- 
tions of fact were found for the plaintiff he could not reeover in this 
action. 

The counsel for the défendant, on the argument, insisted that a 
new trial should be granted, because there was no évidence of collu- 
sion between the owner and the architects: that no proof was offered 
that he induced them to withhold the certificates; and, even admit- 
ting that the architects acted fraudulently, the owner was not to be 
prejudiced by such action unless he was in some way a party to the 
fraud. The counsel for the plaintiff, on the other hand, contended 
that a fraudiilent refusai of tho architects to furnish a certificate, 
when the wcrk was sufficiently progressed to call for one, whether 
in collusion ■with the owner or for any other cause not traceable to 
the influence and action of the contractor, justified the latter in not 
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gomg on with the work untîl paid; and when the owner, taking ad- 
vantage of the fraudaient conduct of the architects, went into the 
possession of the unfinished building, and completed it, the con- 
tractor had a légal right to recover for the value of the work done up 
to the time when the owner took the charge and control. 

We hâve thus presented for considération an interesting, and, judg- 
ing from the conflicting views in various cases which I havo exam- 
ined, I may add, unsettled, question, contracts of this character for 
the érection of buildings or the construction of other kinds of work 
are not common. As a rule, the owner bas the means to pay, but 
wishes to guard againat loss by paying no faster than the progress of 
the work warranted, and the contractor is dépendent upon the mon- 
eys received during the progress of the building for the means of car- 
rying the undertaking on to completion. A third party is therefore 
selected to détermine when the payments ought to be made. In the 
présent case the third party were the architects of the builder, and 
the contractor agreed to be bound by their judgment, not iheiïfraud- 
ulent but honest judgment, in regard to the payment of the several 
installments provided for in the contract. 

Evidence was offered tending or, at least, designed to show that 
during the progress of the work thèse architects complained to the 
contractor that they were not receivin^ enough money from the owner 
to pay them for superintending the buildings in their construction; 
that they had the opportunity, under the terms of the contract, tô dé- 
termine whether the work should cost him $40,000 or $60,000; and 
that it was to his interest, therefore, to pursue a libéral policy towards 
them if he wished them to décide any matters depending on their 
judgment in his favor. He naturally concluded, when the architects 
refused their certificates in the months of February and March, that 
they were not expressing their honest convictions, but were pursuing 
a course which they imagined would bring them compensation fox 
changing their judgment. There is no prêteuse that the builder waa 
in collusion with them. They were not aeting to benefit him, but 
themselves. On the other hand, the testimony indicates that be 
was ready and willing to pay when the architects signed the certifi- 
cates that the work was suffioiently advanced to render it safe for him 

to do BO. 

Whether the work had so far progressed as to entitle the contractor 
to bave the certificates, and whether they were withheld for a fraudu- 
lent purpose, were questions of fact which the jury bas determined in 
favor of the plaintiff, and I quite agrée with the circuit justice in his 
charge that fraud by the arbiters, although not in collusion with the 
défendant, entitles the plaintiff to recover. 

The only authority in direct conflict with this view is the state- 
ment of Addison in his valuable work on Contracts, p. *396. In dis- 
cussing the subject of actions for wrongfnlly withholding certificates, 
he says, (section 861 :) "But the employer is not responsible for any 
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misoondnot of hîs architecta or surveyor in refusing to certify, not 
brought about by bis instrumentality or interférence. " The only au- 
tbority he quotes or référence he makes in support of the proposition 
ia the case of Clark v. Watson, 18 G. B. (N. S.) 278; S. G. 3é Law 
J. 0. P. 148; and I do not think it supports the broad text of the 
learned writer. The action waa there brought on the oontract, which 
made it a condition précèdent to payment that the surveyor of the 
défendants should give a certifieate of the work done. No certificate 
had been given. The déclaration alleged "that the said surveyor had 
not granted such certificatea, but had wrongfully and improperly neg- 
lected and refused to do so." The déclaration was demurred to, and 
on the argument the case seems to hâve turned on the question 
•whether the allégation that the certificate was wrongfully and im- 
properly withheld necessarily implied that it was fraudulently with- 
held. In support of the demurrer the counsel of the défendants said 
that "no fraud or collusion was charged." It is not alleged that the 
conduct of the surveyor was fraudulent. The allégation that he 
wrongfully and improperly neglected and refused to grant his certifi- 
cate would be satisfied by showing that he had been guilty of a mère 
error in judgment. The court took the same view of the case. Erle, 
G. J., among other things, said: 

"If the plaintif! had intended to rely on withholding the certificate as a 
wrongful act on the part of the défendant, he should hâve stated how it 
was wrongful. ïhis is an attempt on the part of the plaintiff to take from 
the défendant the protection of his surveyor, and to substitute f or it the opin- 
ion of a jury." 

And Milles, J., in assenting to the opinion of the chief justice, 
said : "Consistently with the allégations in this déclaration, the only 
wrong the surveyor bas been guilty of may be an error of judgment." 

The motion for a new trial is overruled. 

NOTE. 

It 5s said in Tetz v. Butterfielcl, (Wis.) H N. W. Eep. 631, that where a building con- 
tract provides for the acceptanoe of the architeot, évidence is admissible to show that 
he acted coUusively and in bad faith. 

In Glaciua v. Black, 50 N. Y. 145, where, by the ternis of a oontract for repai'-ing a 
building, it was provided that the inateriala to be furnished should be of the best qual- 
ity, and the workmansUip perfo'med in the best manner, aubject to the acceptance or 
Tejection of the architeot, and ail to be in strict accordance with the plans and spécifi- 
cations, the work to bepaîd for " when conipletely done and accepted," it was held that 
the acceptance by the architect did not relieve the contractors froni their agreement to 
perform the work according to the plana and spécifications ; nor did lus acceptance of 
a différent class of work, or inferior materials, from thoae oontracted for, bind the 
owner to pay for them ; that the provision for acceptance was merely an additional 
safeguard against defecta not disoernible by an unskilled person. 

It is said in Lynn v. Batimore & O. R. Co., 60 Md. 404, that on a contract bj' a cor- 
poration to çnrchase certahi goods aubject to inspection and approval by ita agent, the 
corporation is Uable if the agent fraudulently or iu bad faith disapprov^ of the goods. 
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United States v. Baelow and another.' 
{Circuit Oov/rt, D. Colorado. December 18, 1885. 

Postai, Laws— Illégal Contkact to Cakkt Mail — Right of United States 
TO Rbcovbts Amount Illegallt Paid. 

Where an assistant postmaster gênerai changes a mail route, and makes a 
contract which he lias no authority to make, for a différent route, and there- 
underthe contracter carries the mail at greater expense, andreceivesagreater 
compensation for such carriage than he was entitled to under the former con- 
tract, the United States cannotreco ver the amountillegally paid, in the absence 
of f raud in the procurement of the contract.* 

Ac Law. 

H. W. Hobson, TJ. S. Dist. Atty. Colo., and Geo. L. Douglas, for the 
United States. 

L. S. Dixon and Pitkin de Bichmond, for défendants. 

Hallett, J., {charging jnry orally.) This contract, gentlemen, îs 
dated March 15, 1878, and provides for carrying the mail from Gar- 
land, by way of Fort Garland and other points, to Lake City, and 
thence, by way of Sherman, Burrows Park, Tellurium, and Animas 
Forks, to Ouray, and back, seven times a week, from the first day of 
July, 1878, to and including the thirtieth day of June, 1882, and 
the contracter, Mr. Vorhiss, was to receive $19,000 for this service. 
This was at the rate, as stated by counsel, of $96.39 per mile for the 
entire distance. The entire distance was 196 miles. There is a 
Bchedule attached to the contract in which the time is given. It was 
provided that mail should leave every day at 8 p. m., (leave Garland 
and arrive at Lake City in 27 hours,) and should be carried back from 
Lake City in the same time, and then it should leave Lake City at 1 
A. M., daiiy, and arrive at Ouray in 30 hours, and be carried back in 
the same time. 

Now, it is said, and the évidence tends to prove, that as tp the part 
between Ouray and Lake City, it was found impractioable to Carry 
the mail. In the summer time it could be carried with pack animais, 
but for several months, — the greater part of the year during the fall, 
winter, and spring — it could only be carried by men on snow-shoes, 
and perhaps not at ail, part of the time. It may be said, upon the 
évidence, that it was ascertained that practically the contract could 
not be executed as to the part between Lake City and Ouray, — not in 
the time provided in this contract, of 30 hours, which was a rate of 
one and one-half miles per hour, about, — nor in any time, — it could 
not be done at ail; so that, in the condition of things, we hâve a con- 
tract which was capable of being carried out as far as Lake City,— 

•Reported by Robertson Howard, Esq., of the St. Paul bar. 
*See Vnited SUUes v. Oosgrme, post, 908. 
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that is, between Garland and Lake City, — and incapable of exécution 
between Lake City and Ouray. 

Now, in that state of affairs, it seems, I may remark, that Bome of 
the people residing in Ouray, and elsewhere in that country, anxious 
to hâve a mail between Lake City and Ouray, applied to the depart- 
ment to hâve a change made in the route, so as to lay it upon anen- 
tirely différent country, — an entirely différent line. Instead of going 
over the mountain, a distance of 46 miles, they were to go around 
the greater part of the mountain, a distance of 110 miles. And in that 
pétition and application, such as they were, the petitioners proceeded 
upon the hypothesis that the contract could uot be carried ont, in the 
way in which it was made, by carrying the mail by way of Minerai 
Point, over thia great range of mountains ; — it must be carried in some 
other way, if at ail. 

Now, in that condition of things, they applied to the department to 
make a change, and the officer of the department, who was an assistant 
postmaster gênerai, I suppose, of some number, — whether first or 
second or third or fourth, I do not recall, — but he assumed to proceed 
under tbis section of the statute : 

"Compensation for additional service in carrying the mail shall not be in 
excess of the exact proportion which the oiiginal compensation bears to tbe 
original service; and when any such additional service is ordered, the sum to 
be allowed therefor shall be expresaed in the order, and entered upon the books 
of the department, and no compensation shall be paid for any additional reg- 
ular service rendered before the issuing of any such order." 

The language of that section is very gênerai: "Compensation for 
additional service in carrying the mail shall not be in excess," etc. 
It does not say what kind of service, or in what way it shall be addi- 
tional to the service already rendered; but it is observed that, with 
référence to the matter which was presented for the considération of 
the postmaster gênerai, this was a service in substitution for some- 
thing that could not be done. It may be said, in one sensé, that it 
was additional to some service that the contracter was already ren- 
dering under this contract ; but, in respect to the particular thing to 
be accomplished by it, — to get the mail from Lake City to Ouray, — 
it was in substitution for it, — it was an entirely new thing. But he 
proceeded under the authority of this statute, whatever it may be, — 
and assumed that he could sélect a new line not at ail like the one 
which he was abandoning, and in which a service had been required 
at the rate of a mile and a half an hour; and it was his duty, under 
this statute, to require the same service upon this new route, although 
it was entirely différent. The change was made expressly with a view 
to get a practicable route, — to abandon one that was impracticable, 
and to take one that would be practicable for wheeled vehicles. He 
assumed that he was to take the same time in carrying out this con- 
tract. In that he made a very great mistake. This statute author- 
ized nothing of the kind. The time had been fixed with référence to 
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the route over this great mountaîn, which was probaWy inown to be 
exceedingly diffioult, — impossible during a considérable part of the 
year. The time had been fixed with référence to that; and to say 
that that should apply to another route, — an entirely new one, dif- 
férent as to every foot of the way, — there was not a single mile or 
yard of it that was the same as the route which was abandoned, — to 
say that that was to go upon the same time was mère assumption. 
Whether he was authorized to order thèse contractorsy under this con- 
tract, to proceed according to the rate of speed upon this new route 
which had been fixed between Garland and Lake City, and which was 
about 5.92 miles per hour, — very nearly 6 miles, — 150 miles in 27 
heurs, — is very doubtful; but, under the circumstances, that is ali 
that can be claimed under this contract, — that he was authorized trt 
proceed under this statute, and to require the service to be performed 
in the same way that it was performed upon the remainder of the 
route which was found to be practicable for wheeled vehieles; but, in 
view of the circumstances that it has been thought necessary in mak- 
ing this contract to divide the ground so as to get a very différent 
rate of speed in one part, — the part lying between Lake City and 
Ouray, — from that which obtained between Garland and Lake Gity, 
it is very doubtful whether he could proceed at ail, under this statute, 
or whether he could order the carriers to proceed from Lake City to 
Ouray by this new line at the same rate of speed which had been 
adopted from Garland to Lake City. 

But I need not consider that. He did noi do that, and what he 
did do he had no authority to do, — to make the rate of speed a mile 
and a half an hour, around from Lake City to Ouray, on this new 
route; andso, also, the increasing the speed upon the same basis was 
an act which he was not authorized to perform under the statute. 
Now, I must say to you, in addition to this, that my understanding 
is that under the law, and under the régulations of the department, 
ail contraets for mail service are to be let upon gênerai bidding, by 
advertisement for a certain time, in the papers, giving to ail per- 
sons disposed to enter into such business an opportunity to bid for 
the contraets, and the contraets are let for four years, or something 
like that. The postmaster, when, for any reason, a contract becomes 
inoperative, — if the contracter fails to perform it, or any difficulty 
arises in respect to the exécution of it, — he is authorized by the 
régulations to make a contract for temporary service. At the time 
this contract was made I believe that such contract was for a period 
of six months. He could make it for a period not exceeding sis 
months. It seems that the time has been since extended to not ex* 
ceeding one year, for which he may contract for temporary service. 
Aside from this temporary service, which is intended to fill a gap be- 
tween the principal contraets, he must proceed according to law to 
advertise and let a contract by gênerai bidding, by advertisement, 
and not otherwise. He has no authority to make a contract for a 
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long time, snch as this was; and I hâve to say to you, upon the 
statuts and the régulations that were in existence at the time, that, 
in my opinion, the postmaster gênerai was not authorized to make 
this contract in respect to carrying the mail from Lake City to Ou- 
ray, in the way in whioh he did it. But it seems, from the testimony, 
that he made an agreement of this kind, and the parties went on and 
performed it, and hâve reoeived money under it. Under such cir- 
cumstances, although made without authority of law, and in ex- 
cess of ail provisions of the statute, and the régulations in respect 
to thèse matters, it is my judgment that the government cannot 
recover any part of the considération which thèse défendants hâve 
reoeived for carrying the mail, nnless, in the making of this contract, 
there was fraud; and in the circumstances of the case, a fraud which 
was participated in; which was couotenanced and recognized by the 
oflBcer of the department, — the postmaster gênerai, whether he was 
third, fourth, or fifth, or whatever his number may be, — and the de- 
fendants as well; and whether there was such fraud or not, is a 
question to be determined upon ail the évidence before you. 

It is stated by the défendants themselves that none of the parties 
who were making this contract knew anything at ail as to the nature 
of the service to be performed, and nevertlieless they set about mak- 
ing a statement that a certain force would be required to carry the 
mail over this new route ; as, that if it were tb go in 72 hours it would 
require 22 horses and 12 men, and if it was to go in 36 hours, as it was 
in fact carried, it would require 66 horses and 22 men. There is no 
proof that no such force as that was required, or, at least, not nearly 
80 much. Now, upon the évidence which is before you as to the 
manner of computing the amount which was to be paid for carrying 
this mail, and the force to be used in respect to it, you are to say 
whether thèse parties, in making an agreement of this kind, eontem- 
plated a fraud upon the government; and by fraud I mean that there 
should be excessive pay for this service. It seems that the amount 
to be paid was $26,668 per annum, and it was raised to this point 
upon some estimate. I don't know preeisely how, — some estimate as 
to the cost of the service, which was based upon thèse figures, which 
were put into the office of the postmaster gênerai by Mr. Sanderson, 
and apparently acted upon by him. In gênerai, I suppose, over an 
ordinary road, it must be known by men in this business what force 
is required to carry a mail of ordinary weight in such a country as 
that; the number of horses, and what number of buck-boards or 
ooaches; what number of men: in other words, the cost of carrying 
it, it seems to me, must be pretty clear to persons who are familiar 
with this service. 

Now, if, upon ail that took place then at the office of the postmas- 
ter gênerai, you are of the opinion tbat thèse parties combined and 
agreed to raise the compensation to an extraordinary figure, with a 
view to benefit the défendants, knowing that the compensation was 
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excessive, then I think the government may sue for it, and reeover ît 
baok. If they were acting honestly and fairly, and in the belief that 
they were dealing fairly with each other; that this was a reasonable 
compensation for the service to be performed, — there can be no re- 
covery; and tbis without référence to what the service actnally cost 
afterwards, and without référence to what the fact turned out to be 
with respect to the force required. The testimony as to the force act- 
ually used was given only to explain how the parties must hâve 
understood it at the time this contract was made ; that is to say, per- 
sons f amiliar with this service, — the postmaster gênerai himself , or the 
men in his office, — must haveknown somethingabout what force was 
required to carry mail 110 miles, letting as many mail contracts as 
they do. Certainly the défendants knew ail about it, and if they 
stated the force in excess of what the service actually required for 
the purpose of getting an extraordinary compensation, and there was 
an intention on their part at that time, and an intention on the part 
of the ofl&cer letting the contract, that they should bave extraordi- 
nary compensation for this service, then the government may reeover. 
That is the question for your considération, gentlemen. 

There are one or two instructions hère, asked on behalf of the dé- 
fendants, which I will give, as follows : 

"Fraud, in transactions of this nature, is never presumed. The presump- 
tion of innocence prevails until the contrary is proved by fair and reasonable 
prépondérance of the évidence. 

"In such cases, also, tlie presumption is in favor of the innocence and in- 
tegrity of the action of the public ofiacers. The acts of the postmaster gên- 
erai and his assistants, coming within the scope of their powers. are presumed 
to be honest and fair until the contrary is established by a prépondérance of 
proof." 

In this case the presumption is the orders in question were hon- 
estly and properly made ; that is not a subject which you are to con- 
sider. I advise you the postmaster gênerai had no authority to make 
such orders as he did make; but as to the intention of the parties in 
the promises, — thatof the défendants, also, — the presumption is that 
they were acting fairly and honestly, unless that be overcome by the 
évidence. If the oircumstances are such as to convince you that they 
were not so acting, that there was an intention on the part of thèse 
parties to get an excessive price from the government for this service, 
and this was oarried into the contract, then the plaintiff may reeover, 
otherwise not. 
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United States ». Cosgeovb.* 

{District Court, D. Kansas. 1886.) 
Postal La-w — Mah, Contbact — Illégal Paymbnt of Compensation to Con- 

TKAOTOR — RbCOVBRY BT UNITED StATES. 

Where money has been paid to a mail contracter for services performed 
underorders of the postmaster gênerai, expeditingand increasing the service, 
and providing compensation therefor in violation of Rev. St. §§ 3960, 3981, it 
may be recovered in an action against the contractor, brought by the United 
States under Rev. St. § 4057. 

At Law. Demurrer to déclaration. 

W. G, Perry, U. S. Atty., and Geo. L. Douglass, for plaintiff. 

John C. Tomlinson, for défendant. 

FosTEE, J. This action is brought by the United States to recover 
from the défendant a large sum of money, to-wit, $140,000, alleged 
to bave been paid him wrongfully and illegally, by order of the post- 
master gênerai, between Gctober, 1878, and July, 1882, for carrying 
the mail on route No. 39,109, from Las Vegas to Las Crnces, New 
Mexico. The déclaration contains three separate causes of action. 
The first charges that the défendant entered into a contract with the 
postimaster gênerai for the United States, to carry the mail over said 
route three times a week, for the contract price of $14,900 per year ; 
that at différent times in 1878 the postmaster gênerai increased and 
expedited the service on said route, and made the following orders : 

"1878, September 12, (7,772,) modified. Embrace Roswell on tliis route 
between Fort Sumner and Fort Stanton, from July 1, 1878. Distance and 
pav hereafter to be determined." 

"1878, October 24, (9.444.) Modify order of September 12, 1878, (7,772,) 
so as to increase distance 62 miles; contractor's pay $2,517.16 per annum, 
beingpro rata." 

"1878, October 29, (9,614.) Reduce schedule tinie from 180 hours to 120 
hours, and allow contractor $21,876.55 per annum additional pay, heing pro 
rata from Noveraber 15, 1878. (2) Increase service four trips par. week, and 
allow contractor $52,120.96 per annum additional pay, being pro rata from 
Kovemberl5, 1878." 

It is charged that the order of October 29th, making allowances 
for expedited service on said route, was based upon a sworn state- 
ment of the défendant, of which the following is a copy. 

"Washington, D. C, October 23, 1878. 

"Hon. B, M. Key, P. M. Général — Sir: In order to reduce the running 
time on route 39,109, from Las Vegas to Las Cruces, New Mexico, from the 
présent schedule of seven and one-half days to flve days, as contemplated, I 
respectfuUy submit that to perform tri-weekly service upon this route upon 
the présent schedule will require'twelve carriers and thirty-six animais. To 
shorten the running time to five days' schedule will necessarily require nine 

' Reported by Kobertson Howard, Esq., of the St. Paul bar. 
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addîtional carriers and flfty-two animais additional to Increase sald speed as 
desired. ïhis to the beat of my knowledge and belief. 

[Signed.J "Coenelius Cosgrove, Contractor. 

"Acknowledged and sworn to before me, this twenty-thirdday of October, 
A. D. 1878. JoiiN W. Carson, JSTotary Public." 

It is further alleged that said statement was ^Ise and untrue in 
this: that it did not require the additional number of carriers or 
animais as therein stated, to perform the expedited service, but 
that in fact no additional carriers and no additional animais were 
either required or used by reason of the expédition of the schedule 
time; and by reason of said false allégations the postmaster gênerai 
was misinformed and misled, and made such allowance under a 
mistake of faet; that said paymeuts to the said défendant under the 
order during said time amounted to the sum of $132,577.49. • 

The second count charges that the order of October 24, 1878, 
whereby said défendant was allowed an additional compensation of 
$2,517.16 per annum for supplying the Eoswell pust-ofïice was made 
by the postmaster gênerai in the understanding and belief that said 
office was not in fact located on the line of the original route, but 
was at a distance, requiring 62 miles additional travel every trip ; 
whereas, in fact, said office of Eoswell was located directly on the 
line of the only practicable and regular traveled route between Fort 
Sumner and Fort Stanton, and was directly on the route selected 
and traveled by the défendant under his original contract, and no 
additional travel whatever was required to supply said office; that 
under the defendant's contract he was expressly bound to supply ail 
offices thereafter to be established on the line of his route, without 
any additional compensation, and that said additional allowance was 
made by the postmaster gênerai and paid the défendant under a mis- 
uncterstanding of the facts in the case, and during said time there 
was paid the défendant, on account of said service, the sum of 
$35,000. 

The third count charges the défendant with the sum of $800, be- 
ing the amount paid the défendant on account of supplying the Eos- 
well office from July 1 to October 24, 1878, the latter being the date 
when the order was made, and that ail payments for services 
prier to the date of the order were rétroactive, and in violation of 
section 3960 of the Eevised Statutes of the United States. 

The défendant interposes a gênerai demurrer, that the allégations 
do not constitute a cause of action. It will be observed that the pé- 
tition nowhere charges a willful or intentiônal misrepresentation of 
the facts on the part of the défendant, or any fraudulent intent on 
the part of either the défendant or the postmaster gênerai in the 
transaction; and it is urged by defendant's counsel that such fraudu- 
lent intent is necessary to create a liability on the défendant ; that 
the statement made by him being mereiy an expression of an opin- 
ion, and made without any bad faith, however erroneous it might 
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prove to be, would not make the défendant liable. On gênerai prin- 
ciples, and in the absence of any statutory provision or contract ob- 
ligation, this principle is amply sustained by an impregnable volume 
of American cases cited by defendant's counsel. Stitt v. Little, 63 
N. Y. 427; Arthur v. Griswold, 55 N. Y. 405; Mooney\. Miller, 102 
Mass. 217; Wheel*r v. Bandall, 48 111. 182; Byard v. Holmes, 34 N. 
J. Law, 296 ; Hammatt v. Emerson, 27 Me. 308. They proceed upon 
the theory that when the truth is as accessible to the one party as 
the other, and there is no bad faith nor a warranty, but merely the 
expression of a belief or an opinion, although erroneous and acted 
upon by the other party, there is no liability. The English cases 
are not so decided, but seem to permit a recovery where the payor 
bas not been guilty of lâches, but has used some degree of care to 
ascertain the truth. Kelly v. Solari, 9 Mees. & W. 67 ; Bell v. Gar dî- 
ner, 4 Man. & G. 23; Townsend v. Crowdy, 8 C. B. 492. And again, 
there may be a liability for money had and received where it has been 
paid under a mistake of faots, either by the payor or a mutual mis- 
take by both parties, as where a contractor was to be paid a stated 
price per yard for paving a street, and an errer was made in the 
measurement of the work and the party was overpaid. Neitzey v. U. 
S., 17 et. Cl. 127; Skarkey v. Mansfielà, 90 N. Y. 227; Wheadon v. 
Olds, 20 Wend. 175. Where parties had mutual accounts between 
them, and one party, in making a statement of bis account, by mis- 
take omitted a charge of $5,000, and tbereby overpaid the other 
party, held, be might recover it baok. Lawrence v. American Nat, 
Bank, 54 N. Y. 435 ; National Bank v. Allen, 59 Mo. 813. 

In the case at bar there are several provisions in the acts of con- 
gress, as well as the contract between the parties, which hâve a very 
important bearing on the question at issue. Section 3960 of the Ee- 
vised Statutes reads as foUows : 

" Compensation for additional service in carrying the mail shall not be in 
excess of the exact proportion which the original compensation bears to the 
original service; and when anysuch additional service is ordered, the sum to 
be allowed therefor shall be expressed in the order, and entered upon the 
booka of the department; and no compensation shall be paid for any addi- 
tional regular service rendered before the issuing of such order." 

Section 3961 provides as foUows : 

"No extra allowance shall be made for any increase of expédition in car- 
rying the mail, unless thereby the employment of additional stock and car- 
riers is made necessary, and in such case the additional compensation shall 
bear no greater proportion to the additional stock and carriers necessarily em- 
ployed than the compensation in the original contract bears to the stock and 
carriers necessarily employed in its exécution." 

Section 4057 provides as foUowB : 

"In ail cases where money has been paid ont of the funds of the post-oflSce 
department, under the pretense that service has been performed therefor when 
in fact such service has not been performed, or as additional allowance fur 
increased service actually rendered when the additional allowance exceeds 
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fche sum which, according to law, might rightfully hâve been allowed there- 
for, and in ail other cases where the money of the department bas been paid 
to any person in conséquence of fraudaient représentations, or by the mis- 
take, collusion, or misconduct of any oflBicer or other employé in the postal 
service, the postmaster gênerai shall cause suit to be broughtto recovef such 
wrong or fraudulent payment or excess, with interest thereon." 

One of the covenants in the contract, and covered by the compen- 
sation agreed on, binds the défendant as foUows : 

"Third. To take the mail and every part thereof from, and deliver It and 
every part thereof at, each post-offlce on the route, or that may hereafter he 
estahlished on the route." 

The several provisions of the acts of congress are public laws, and 
are binding on the postmaster gênerai and ail parties contracting 
with him. ïhey must take notice of the powers conferred on him, 
and the restrictions and limitations imposed. The law-making power 
may confer such autbority and make such limitations ou the public 
officers of the government as it deems proper, and a person entering 
into a contract with such officers must look to the statute under which 
it is made, and see for himself that bis contract cornes within the 
terms of the law. The Floyd Acceptances, 7 Wall. 667-680; Curtis 
y. U. 6'., 2 et. Cl. 152; Steele v. U. S., 113 U. S. 128; S. C. 5 Sup. 
Ct. Kep. 396; People v. Fields, 58 N. Y. 505; Supervisors,etc., y. 
Ellis, 59 N. Y. 624. Admitting the facts as charged in this déclar- 
ation to be true, does it set out transactions between the défendant 
and the postmaster gênerai, and the payment of the public funds in 
pursuance thereof, unauthorized by law? It seems to me there can 
be but one answer to this question, and that in the affirmative. Sec- 
tion 3960 provides that "compensation for additional service in car- 
rying the mail shall net be in excess of the exact proportion which 
the original compensation bears to the original service. * * * 
And no compensation shall be paid for any additional regular service 
rendered before the issuing of such order. " 

It is charged that the orders of the postmaster gênerai for the ad- 
ditional service, and payments made défendant therefor, violated the 
provisions of this section: (1) That the compensation paid was in 
excess of the proportion which the original compensation bore to the 
original service; (2) that the compensation was paid défendant for 
services rendered before the issuing of the order to supply the Eos- 
well office, to-wit, from July Ist to October 24th ; (3) that additional 
compensation was paid défendant for services (supplying the Eoswell 
office) which he was bound to perform, under bis original contract, 
without extra compensation. 

Section 3961 provides that "no extra allowance shall be made for 
any increase of expédition in carrying the mail, unless thereby the 
employment of additional stock and carriers is made necessary, and 
in such case the additional compensation shall bear no greater pro- 
portion to the additional stock and carriers necessarily employed 
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than the compensation în the original contraet bears to the stock 
and carriers necessarily employed in its exécution." 

It is charged that to perform the original service on the schedule of 
seven and one-half days it required twelve carriers and thirty-six 
animais, and to shorten the running time to five days the défendant 
certified it would necessarily require nine additional carriers and 
fifty-two additional animais; and on this basis the additional com- 
pensation was allowed and paid défendant, whereas, in fact, no ad- 
ditional carriers or animais whatever were required or used by reason 
of such expedited service. It seems hardly possible that so great a 
cutting down of time could be donewithout requiring additional car- 
riers and animais, or putting a great deal of extra work on those al- 
ready employed, but the court can only accept the averment as made 
in the déclaration, and this certainly charges a direct violation of thé 
statute; and whether the money was paid on an intentional or unin- 
tentional misrepresentation of facts, or no représentation at ail, or 
by mistake oi fraud, matters not. The money was paid in violation 
of law and for services never performed. 

The only question remaining to be answered is, can the United 
States maintain an action to recover it back? It seems to me the 
plain and unmistakable words of section 4057, before cited, answer 
this question fully and oompletely, and give such right of action. 
See, also, Steele v. U. S., 113 U. S. 134; S. G. 5 Sup. Ct. Rep. 396. 

In the case of U. S. v. Parker, tried in this court last June, Judge 
Ddndy, of Nebraska, took a similar view of the law as given in this 
opinion, while in the case of U. S. v. Barlow, ante, 903, tried in Col- 
orado last December, Judge Hallett took the opposite view. The 
amount in controversy in any of thèse actions is sufficient to entitle 
it to a review in the suprême court, where the law will be finally set- 
tled. 

The démarrer must be overruled. 



Bahn v. Singer Manuf'o Co.' 
(Circuit Court, B. Minnesota. October Term, 1885.) 

. Master and Servant — Relation— Contkact E8tabli8HIN0. 

A contraet was entered into between the défendant, a sewing-machîne Com- 
pany, and one C, which was called a "canvasser's salary and commission con- 
traet. " By it C. was to sell the machines of the défendant on a commission, 
receiving fivè dollars for every mac line he sold, and, in addition, 10 per 
cent, of its gross priée. The défendant undertook to furnish him a wagon, 
which he was to use exclusively in its business, and he himself was to pro- 
vide a horse and harness. It was further stipulated in the contraet that he 
should employ himself under the direction of the défendant, and undei such 

'Reported by Ambrose Tighe, Esq., of -he St. Paul bar. 
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ruies as it, or Us managers at Minneapolis, Bhould prescribe. HelA, by the 
court, that under.such a contract C. was not an independent contracter, but 
a servant of the défendant, and that the défendant was liable in damages for 
bis torts committed while in the discharge of its business. 

8. SamE— LiABILITT DP MaSTBB FOR TOHT CI' SERVANT — SCOPB OF A SbRVAKT'S 

Employment — Thb Burden and Nature of the Proof. 

In order to flx the responsibility of the défendant, it is not necessary for 
the plaintiff to prove that the servant, for whose tort he seeks damages, was, 
at the time of the commission of the tort, engaged in executing spécifie com- 
mands of the défendant. It is enough for him to prove that the servant was 
acting within the gênerai scope of his employment, but this much is necessary. 
If the usage of the parties, under the servant' s contract of hiring, was of 
■ such a character that it allowed the servant to attend to his duties on such 
terms as suited his convenience, and at the time of the commission of the tort 
he was engaged in his own private business, but at the same time was pursu- 
ing the defendant's business in the service for which he was employed, the 
défendant would still be liable. 

S. Négligence — Contributort Négligence. 

It is not conclusive évidence of négligence on the plaintiff's part, in an 
action brought to recover damages for an injury sustained by being run over 
by the defendant's servant on a public street that at the time of the accident 
the plaintiff was crossing the street at a point not designated as a crossing; 
and this, too, although there were vehicles driving on the street and in sight. 
On the other hand, the plaintiiï could not, without négligence, recklessly 
cross the street, nor take the chances of a nice calculation as to whether or 
not she could pass over with safety. 

4. Same— Négligence, when Question for Jxjbt. 

It is a question for the jury to détermine whether or not it is a négligent 
act for the driver of a vehicle to proceed at a reckless speed, at dusk, racing 
along a public street. 

At Law. 

John W. Willîs and C. A. Ehert, for plaintiff. 

Mahoney & Donahue and J. N. Cross, for défendant. 

Nelson, J., {char ging jury.) The plaintiff, a citizen of this state, 
residing in Minneapolis, brings this suit against the Singer Manufac- 
turing Company, a corporation incorporated and organized under the 
laws of the state of New Jersey, to recover damages for personal in- 
jury, inflicted, as she allèges, through the négligence of the défend- 
ant. She asks to be compensated for injury which she has suffered 
at the hands of this défendant, through its négligence, as she allèges, 
Of course, you will see that the gist of the whole action is the négli- 
gence of the défendant, and the burden of proof is upon the plaintiff 
to show that the défendant committed the injury, through its négli- 
gence, upon the plaintiff. 

The claim of the plaintiff is that she was crossing, on the tenth 
day of April, 1884, about twilight, between sundown and dark, 
Franklin avenue, in the city of Minneapolis, and while crossing was 
run down by a horse and wagon driven by one Corbitt. The wagon 
had upon it a Singer sewing-machine, screwed down to the box of 
the wagon. Now, before the plaintiff can recover against the défend- 
ant, she must show that Corbitt was a servant of this défendant, that 
is, that the relation of master and servant existed; that Corbitt was a 
person whose conduct was under the control of the défendant in the 
v.26F.no.l2— 58 
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partîcular business in which he was engaged. The gênerai raie îb 
that the master is answerable for the wrongful act of a servant oom- 
mitted in the course of the master's service, and this will apply 
to a corporation as well as to an individual. Corporations who are 
represented by and who operate through agents are not responsible 
for ail wrongful acts committed by their agents or servants ; but the 
wrongful act must be done when the agent or servant was employed 
in the actual service of the corporation or engaged exclusively for ita 
benefit; so that, in this case, the principal question for the jury to con- 
sider is, was Corbitt, at the time that this plaintifî was run down on 
that street, in the service of the défendant ? The usual test to dé- 
termine whether the relation of master and servant existed, is whether 
the person who is charged to be the master bad the right to direct 
the person's conduct and prescribe the mode of his action in doing 
the particular business; that is, to direct bow tbe work should be 
done. If the person who is employed to do a particular work reserves 
to himself when and how the work is to be done, he may be an in- 
dependent contractor; so that you are to détermine — and that is 
the first question that présents itself hère — whether the relation of 
master and servant existed between the défendant and Corbitt at the 
time this plaintiS was run down on that street; bearing in mind that 
the right to direct the person's conduct, and to prescribe how the work 
or business should be done, is the usual test to détermine whether 
the relation of master and servant exists. 

In this case there is a contract, which is before you, — a contract 
of employment, signed by the défendant and Corbitt, defining what 
his duties were, and how he was to work. It is called a "canvasser's 
salary and commission contract," and by its terms Corbitt was to 
receive five dollars for every machine that he sold, and, in addition 
to the five dollars, be was to receive a commission upon the price of 
the machine which he sold, as a "selling commission." He was to 
receive, in addition to the said five dollars, a further sum of 10 per 
cent, on the gross price realized for said sales so made. He re- 
eeived, not only the fixed sum of five dollars, but he was to receive a 
commission of 10 per cent, upon the gross sales. In the pursuit of 
his business, the défendant agreed to furnish him a wagon. This 
wagon belonged to the company or the corporation, and Corbitt waa 
to furnish a horse and harness, to be used exclusively in the business of 
the défendant. A further significant provision in the contract is, Cor- 
bitt, or the second party, agrées to employ himself under the direc- 
tion of the said Singer Manufacturing Company; thuscoming within 
the very test which is given to détermine whether the relation of 
master and servant exists in law, viz., the right to direct the per- 
son's conduct, and to prescribe the mode of doing the work. Then 
this was to be done under the directions of the Singer Sewing-ma- 
chine Company, and "under such rules and instructions as it, or 
their managers at Minneapolis, shall prescribe;" so that, upon the 
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testimony as introduced hère, ît is safficîent for me to say that this 
paper alone, in my opinion, establishes the relation of servant and 
master between Gorbitt and the défendant in this action. 

There is no doubt but that this woman was hurt when she was run 
down. Was this injury infiicted through the négligence of Gorbitt, 
upon Franklin avenue, as the woman was Crossing it diagonally, not 
at the intersection of the crossing and the street, where the usual 
Crossing is, but near the south side of Franklin avenue, which runs 
east and west ? The plaintiff, as well as the défendant through its serv- 
ants, had an equal right on Franklin avenue, but both were required 
to exercise the care and diligence which the cireumstances demanded 
at that time. It was not unlawful for the plaintiff to crosa Franklin 
avenue at a point not designated as a crossing. She was required, 
however, to exercise ail the care and prudence necessary for her safety. 
She could not recklessly cross that street, and expose herself to the 
danger of being run over, nor could she take the chanbes of a nice 
oalculation as to whether or not she could pass over that street with 
safety. The testimony shows that, at the time when she made an 
effort to cross that street, there was coming down from Ninth avenue, 
towards her, a horse and a top buggy; not the horse and wagon 
driven by Gorbitt, but one which, from the point where she stood, was 
in front of the horse and wagon which was owned by the défendant. 
So that on that state of 'the case, as I said before, she testifying that 
she saw there were teams upon that street, must be prudent and act 
with diligence to avoid the danger to which she was exposed in cross- 
ing the street. The driver of the vehicle coming towards her was also 
required to be watchful and diligent, and could not drive through this 
street without exercising care and caution to avoid a collision with 
other vehicles or with pedestrians ; and the care and caution required 
to be exercised by him must be reasonable, and such as the cireum- 
stances of the case at that time demanded, Of course, if the street 
had been crowded, the degree of care which he would be required to 
exercise would bave been greater than when there were but a few 
vehicles upon the street and but few pedestrians ; but he was required 
to be careful and cautions in not unnecessarily exposing to danger 
persons upon the street. If he was proceeding at a reckless spêed, 
at dusk, racing, it is for you to détermine whether that was not on 
his part a négligent act; whether by the speed, if it was a rapid 
speed, at which he was proceeding, whether it was not at a risk to 
persons who had an equal right to be npon the street with him. Now, 
it is for you to détermine, upon ail the évidence which bas been in- 
troduced in regard to the manner in which Gorbitt was proceeding 
upon that street, whether he was négligent at that time, or whether 
he was exercising ail the care and caution that was necessary. If 
you should détermine that there was no négligence, then, of course, 
there is an end of this case; for, if this injury was not brought about 
•by négligence on the part of Gorbitt, who was the servant of the de- 
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fendant, the plaintiff oannot recover. If, however, you sbould déter- 
mine that Corbitt was négligent at that time, and that this injury 
was produced by that négligence, then you are to consider this next 
question : Whether, at the time the plaintiff waa run down, Corbitt 
was about the defendant's business, acting within the scope of his 
employment; and that brings me to another branch of this case. 

If you should find that Corbit was the servant of the défendant, it 
was not neeessary for the plaintiff to prove that he had any spécifie 
directions from the défendant whioh required him to be upon this 
Street at this particular time, but he must hâve been at that time act- 
ing within the scope of his employment, and about the business of 
the défendant. And if he was at that time acting within the gênerai 
scope of his employment, and about the business of the défendant, 
and negligently at that time ran down the plaintiff, his négligence is 
imputable to the défendant. Upon that branch of the case the point 
to be determined by you is: "Was the injury inflicted by Corbitt's 
négligence incidental to the discharge of his duty as the defendant's 
servant?" If Corbitt had been attending to his own business, and 
was returning home from a private business trip, or a pleasure trip 
of his own, and was engaged in business outside of the range of his 
employment by the défendant, at the time the plaintiff was run 
down, then, although he was using the wagon at the time which he 
used when engaged in the performance of the defendant's business, 
the relation of master and servant did not so exist as to make the 
défendant liable. Corbitt must be shown to hâve been, at the time 
the plaintiff was run down, engaged in the business of the défendant. 
To illustrate, if a hired man, who is employed by a f armer to use his 
team to haul wood, while in the performance of such service, either 
going with an empty wagon or returning with a load of wood, negli- 
gently runs down on the highway a pedestrian, the employer is liable 
for the injury inflicted; that is, provided the person who was run 
down was not guiity of any contributory négligence. But if the hired 
man takes the same team, and déviâtes from the range of his em- 
ployment to engage exclusively in his own private business, outside 
of the service required by reason of his engagement, and an injury 
is inflicted at that time, his employer, the farmer, is not responsible 
for the wrongs inflicted while the hired man was so using the team. 
On the other hand, if Corbitt was free to canvass and sell the de- 
fendant's machines on such terms as suited his own convenience, and 
had taken that trip to look after his own private business, and at the 
same time canvassed and sold the defendant's machines, the défend- 
ant is not neoessarily exempt from liability. That is, if Corbitt com- 
bined his own business with that of the défendant, and was using 
the team not exclusively for his own ends, but at the same time was 
pursuing the defendant's business, in the service for which he was 
employed, then the défendant would be liable if t^n injury was the 
resuit of Corbitt's négligence. , 
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Upon that branch of the case, you must détermine upon ail the 
évidence relating thereto, remembering that the burden of proof is 
upon the plaintifï to show that at the time of the injury Corbitt was 
acting within the scope of his employment. If you should détermine 
ail thèse questions in favor of the plaintiff, — that Corbitt was négli- 
gent at the time that this injury occurred; and that the injury was 
the resuit of his négligence ; and, at the time plaintiff was run down, 
Corbitt was about the defendant's business, and within the scope of 
his employment, — then the plaintiff bas proved her case, nnless she 
was guilty of contributory négligence in crossing that street at that 
time; and this is a question for you to détermine. It is a matter of 
défense, and the burden of proof in this case is shifted upon the de- 
fendant, and he mustprove to your satisfaction, by the weight of évi- 
dence, that the plaintiff bas been guilty of contributory négligence. 
In arriving at that, you must détermine from ail the évidence whether 
the danger in crossing the street at that time was so obvions and so 
apparent that none but a reckless person would hâve crossed. If 
you find that she did not exercise the care and caution called for at 
that time, and that she was guilty of contributory négligence, then 
she cannot recover. If, however, ail the care was exercised by her 
which a prudent person would exercise under the circumstances, then 
she is not guilty of contributory négligence, and the défendant is an- 
swerable for the conduct of Corbitt, 

If the plaintiff is entitled to recover in this case, the next question 
for you to détermine is how much will compensate her for the injury 
inflicted. Upon that point, I cannot give you much assistance. It 
is a question for you to détermine, upon ail the évidence, as to what 
amonnt of money will compensate the plaintiff, under the circum- 
stances, for the injury which was inilicted upon her. She is entitled, 
of course, to compensation for the pain and suffering accompanying 
the injury, and for ail necessary expenses incurred in conséquence 
of the injury, for nursing, attention of physicians, and loss of time, 
and she is also entitled to such a sum as, in your opinion, is just and 
proper, if this should be a permanent injury ; and it is for you to dé- 
termine whether, upon ail the testimony in the case, thèse injuries 
are temporary or permanent. No malice bas been shown, and there- 
fore there cannot be any recovery upon the ground that it was a wan- 
ton or reckless running down of this plaintiff. If you should find 
from ail the évidence in this case that the plaintiff is entitled to re- 
cover, yonr verdict should be for a fair and just compensation for the 
injuries inflicted. 

The jury returned a verdict finding damages for the plaintiff in the 
sum of $10,000. A motion for a new trial, made by the défendant, 
vfSLB denied, and verdict reduced to $5,100, and writ of error granted. 
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Wheelbr V. MoRRiB and others.* 

(CHrcuit Court, D. Indiana. March 39, 1886.) 
1. Patents for Inventions — Inpkingement — Machines for Making Srova- 

PlPE EliBOWS. 

The flrst, second, and sixth clalms of letters 'patent No. 234,974, of Tebruary 
84, 1880, to William A. Wheeler, for macliines for making stove-pipe elbows, 
are infringed by a machine made in accordance with letters patent No. 234,- 
191, of November 9, 1880, to John P. loor. 
S. Same — Construction op Claim. 

The third claim of the Wheeler patent was not infringed, because défendant 
used only three of the four éléments of the combination; and the seventh 
claim was not infringed, because, if valid at ail, it must be strictly construed 
and limited to the paiticular adjustment of parts described. 
8. Same— Equivalents. 

Although the défendants did not use a toggie-joint mechanism, -which was 
an élément of the claims held infringed, the court flnds that what they did use 
was an équivalent, which any skilled mechanic could bave devised without 
the exercise of invention. 

In Equity. 

C. P. Jacobs, for complainant. 

D. V. Bwms and Sullivan d: Jones, for défendants. 

Woods, J. Action for infringement of the first, second, third, 
sixth, and seventh claims of letters patents No. 224,974, issued Feb- 
ruary 24, 1880, to the complainant, Wheeler, for improvements in 
machines for making stove-pipe elbows. Thèse claims are as fol- 
lows: 

"(1) In a machine for forming circumferential crimps in the ends of sheet- 
metal pipes, an inside and a set of outside clamps, and a set of revolving 
formers, which are moved from and towards the central shaf t by a toggle-joint 
mechanism, in combination with each other, substantially as specifled. (2) 
In a crimping-machine, the combination of the toggle-joint, 0, sliding blocks, 
G, and revolving formers, H, operating substantially as specifled. (3) In a 
crimping-machine, the hollow revolving shaft, C, carrying the formers, and 
the Central stationary rodor shaft, I, carrying the inside clamp, J, in combi- 
nation with each other, substantially as specifled." "(6) In a crimping-ma- 
chine, a set of formers. H, H, which revolve both upon their own axes and 
about the central shaft, and are expanded and contracted by a toggle-joint 
mechanism, ail substantially as specifled. (7) In a crimping-machine, a 
table, B, having a central orifice, of suflacient size to receive the end of the 
pipe, and also having under-side projections, 6, 6, to receive and support said 
pipe until clamped, in combination with a set of clamps, K, K, substantially 
as shown and specifled." 

The défense is, in effect, a déniai of infringement, it being espe- 
cially alleged that the machine made and used by the défendants was 
constructed under and in accordance with letters patent No, 234,- 
191, issued November 9, 18S0, to the défendant John P. loor. The 
complainant's claims, it will be observed, are ail for combinations, 

1 Beported by Charles 0. linthicum, Esq., of the Chicago bar. 
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and mnst be construed accordingly. The conclusion to which the 
court bas arrived is that the défendants hâve infringed the first, sec- 
ond, and sixth claims, but not the third and seventh, The third 
claim is not infringed, because the défendants hâve used only three 
of the four éléments of the combination ; and the seventh, because, 
if patentable at ail, it must be strictly construed, and limited to the 
particular adjustment of parts described. The défendants contend 
that they hâve not infringed the first, second, and sixth claims, be- 
cause their machine does not hâve the toggle-joint mechanism em- 
braced in each of those claims. But while this is so, I think the de- 
vice which the défendants hâve substituted for the toggle-joint mech- 
anism must be regarded as an équivalent, which any mechanic of 
skill and expérience could bave devised, without the aid of inventive 
power or genius. 

The évidence does not show a license. Décree accordingly. 



The Gwalia's Cargo.' 

(District Court, D. MoBsaehusetta. March 8, 1886.) 

Carriers av Goons bt Vessbl— Damage to Cargo Whilb Unloadittg— Leak- 
AGB OF Ballast Tanks. 

The carsro of a vessel was damaged during its discharge by water leaking 
from the ballast tanks into the hold. The tanks had been fllled in order to 
steady the vessel. They had become strained during the passage, which was 
one of unusual severity. This circumstance was not known to the offleers of 
the vessel, and there was a lack of proper care in fllling them. The con- 
signée, in conséquence of the damage, refused to pay full freight. The car- 
rier attached the cargo, claiming exemption from liability for damage caused 
by "périls of the sea. " Held, that as the damage arose from négligence, it was 
unnecessary to consider the exemption claimed; that the circumstances de- 
manded, on the part of the carrier, extrême care; and that as little or no care 
had been used, the damage sustained by the cargo should be deducted from 
the freight money 

In Admiralty. 

B. L. M. Tower, for libelants. 

Frederick Dodge, for claimants. 

Nelson, S. This was a libel for freight against a cargo of sugar 
in hogsheads, brought to Boston from Cardenas and Caibarien, in 
Cuba, in the steam-ship Gwalia. The Gwalia was an English ves- 
sel, built of iron. She was constructed with water-tight bulk-heads, 
and with water ballast tanks extending the' whole length of the ship 
fore and aft, except under the engine-room. The tops of the tanks 
were iron plates riveted to the sides of the ship. Eesting on the 

> Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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plates was a plank flooring, which formed the bottom of the lower 
hold. At the sides of the tanks were water-ways leading from for- 
ward and aft to a well below the engine-room. In the water-ways at 
the bulk-heads were eluices se arranged that they could be opened 
and closed from the engine room. The tanks were fiUed from the 
sea through an opening in the side of the sbip, under the engine-room, 
and from this opening intermediate pipes led to the separate tanks, 
and the tanks could be ûlled altogether or separately. The ship ar- 
rived in Boston on AprilT, 1884. The whole cargo consisted of 1698 
hogsheads. On the evening of the 8th, 1606 hogsheads had beeu 
landed in good condition. The remaining 92 hogsheads formed the 
ground tier in the after-hold. The ship being lightened by the dis- 
charge of cargo, it became necessary to run up the ballast tanks to 
keep her steady, and prevent her from listing in the dock. The sea- 
cock was aeeordingly turned on, and the waterwas allowed to run into 
ail the tanks simultaneoasly during the night. The next morning it 
was found that the tanks had fiUed, and that the water had leaked 
through the tops of two of them into the after-hold. The sluices in 
the water-ways at the bulk-heads having been kept shut, the water 
had accumulated in the hold, and risen above the dunnage, and 
flooded the sugar. 

It was ascertained on subséquent examination that some of the 
rivets in the water-ways had become loosened, and the water had 
leaked into the hold through the rivet holes and seams. The tanks 
were sound at the commencement of the voyage, but had been strained 
in a storm of unusual severity which the ship had encountered off 
Cape Hatteras. The leak was unknown to the officers of the ship 
when the water was let into the tanks at Boston. The consignées paid 
ail the freight money except $1,975.67, and for this amount theown- 
ërs of the Gwalia libeled the cargo. The consignées, who appeared 
as claimants, claimed a déduction of $1,005.97, that being the amount 
of the damage to the cargo by the water. Both the charter-party 
and the bills of lading contained the usual exception exempting the 
ship from liability for damage arising from the périls of the sea. 
The elaim of the owners was that the damage was caused by a péril 
of the sea, within the exceptions. Whether this would be the case if 
the ship had been free from fault, I hâve not found it necessary to 
consider. I think it is clear, upon the admitted facts, that those in 
charge of her were guilty of négligence. Their négligence consisted 
in allowing the water to run ail night into the ballast tanks with the 
sluices at the bulk-heads closed. Had the sluices been open, the 
water would hâve run off into the well below the engine-room, and 
done no injury, or, at least, the présence of the leak would hâve been 
diselosed. As I understand the construction of the ship, as described 
in the dépositions in the case, the water-ways and sluices were for 
the express purpose of draining off any water which might leak into 
the holds from the tanks when filled, and preventing just such acci- 
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dents as this. One excuse offered for the omission was that it was 
net uBual on the Gwalia to open the sluices when the tanks were be- 
ing fiUed. This, certainly, was not a justification, as it showed an 
habituai failure to use the means and appliances furnished by the 
ship to prevent damage to cargo by water. Another excuse is that 
the ship lay by the stern, and the water would not hâve run oÊf if the 
sluices had been open. I doubt if this was so, in point of fact; but 
if it was, the difBculty could easily hâve been remedied by fiUing the 
forward tanks first. 

The évidence showed that the weak point oî vessels of this class 
was in the tops of the ballast tanks. In heavy weather, especially 
when supporting cargo, thèse are likely to become strained, thus start- 
ing the rivets and opening the seams between the iron plates; After 
the severe gale experienced during the voyage, it was the plain duty 
of the master to use extrême care in filling the tanks ; and as he used 
no care at ail, I must hold the ship responsible for his négligence. I 
am of opinion that the claimants are entitled to bave deduoted from 
the freight the damage to the cargo. 

Decree for the libelants for $969.70, with interest from the filing 
of the libel, without costs. 



The GtJiLLBEMo.* 

PosT V. The Guillermo. 

(District Court, 8. D. Neu> York. March 11, 1886.) 

Pebsonai, Injury— Open Hatch — Nakkcw and Dahk Passage — Négligence. 
Where libelant, who was acting as roundsman to see that the night inspect- 
ors were at their post.'went aboard the ship G., and fell across an open hatch 
of the ship, which led to the coal-bunkers, and which was in a comparatively 
narrow passage-way where it was perfectly dark, and for his injuries brought 
suit against the vessel, held, that such leaving of the hatchway open was nég- 
ligence on the part of the ship, in respect to the libelant, whose duties called 
him there; but négligence of a minor character, which, under other circum- 
stances of doubt, did not warrant the allowance to the libelant of more than 
his actual loss, which was flxed at i 



In Admirai ty. 

Guy G. H. Corliss, for libelant. 

Wheeler é Cortîs, for claimants. 

Brown, J. On the twenty-eighth day of September, 1885, the libel- 
ant was acting as roundsman, whose duty it was to see that the night- 
inspectors on board ship were at their posts. On visiting the Guillermo 

•Reported by Edward G. Benediot, Esq., of the New York bar. 



922 FEDERAL EEPOBTEK. 

during the evening, the night-inspector not answering to hîs call, the 
libelant went on board to find him. In passing along a covered pas- 
sage-way that was quite dark, he stumbled upon the coamings of a 
hatch leading to the coal-bunkers, and fell across it upon bis left sida, 
breaking four ribs and fracturing the fifth, upon one side of the coam- 
ings, and suffering considérable injury to his head from striking the 
coamings on the other side. His left hand and arm, as he testified, 
■went down the open hatch, touebing nothing, and his right arm extend- 
ing across one side of the coamings prevented his falling through. 
On the part of the vessel there is évidence that at 3 or 4 o'clock p. m. 
the hatch was covered. There was no further occasion for opening 
it, so far as known ; and the claimants contend that it was closed and 
not open at the time of the accident. The coamings were about 18 
inches high. Although it would be possible that the libelant's arm 
might bave projected outside of the coamings and thus hâve seemed 
to him to go down the opening, his testimony is to the contrary, and 
the severe injuries received by him would, it seems to me, be mucb 
less likely to bave arisen from a covered hatch, where the coamings 
■were 18 inches above the deek, than from an open hatch. I must 
hold, therefore, to his account of the accident, although not without 
some doubt, 

The libelant went upon the ship lawfully and in discharge of his 
duties. The open hatch was not in the situation of the ordinary open 
hatches for a discharge of cargo, such as may be expected to remain 
open in port, and which persons going upon the ship must avoid at 
their péril. This hatch was in a comparatively narrow passage-way 
along the side of the ship. To leave it open in a covered passage- 
■way, which was perfectly dark, I must hold négligence in respect to 
the libelant, whose duties called him there. The Helios, 12 Fed. 
Eep. 732. The négligence, however, was of a minor character ; and, 
under the varions ciroùmstances of doubt that attend the case, I do 
not feel warranted in allowing -more than the actual loss to the libel- 
ant, vfhich I fix at $400. 

Â decree for that sum may be entered, ■with costs. 
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The Henbï Sotton.* 
Mansok and others ». New York, N. H. & H. R. Co. 

{District Court, D. Oonhectieut. March 16, 1886.) 

1. Demureage — Place of Dischabob Nausd hî ill op Ladino. 

tJnder the bill of lading the vessel -was obliged to discharge her cargo at tho 
Consolidated docks, New Haven. As the company had several docks at New 
Haven, the consignée had the right to sélect therefrom the one that he pre- 
f erred, provided that the dock selected was accessible in a reasonable tune, 
by reasonable means. . 

8. Samb;— DbijAy Caused bt Accidents op NATtoATiou. 

Under a bill of lading which requires delivery to be made at a named dock, 
arrivai of the vessel at the dockis ordinarily a prerequisite to demurrage, and 
delays of the vessel within the port, for a considérable time, from accidents 
of navigation, without the fault of the consignée, do not require him to re- 
çoive the freight at another place than that named in the bill of lading. 

8. Samb— Rbcipbocal Rights of Mastbk and Consigkbe. 

When an accessible dock has been designated, it is the duty of the vessel to 
employ a tug, or to use such reasonable means as may be necessary to enable 
her to arrive at the place of discharge; but if a delay takes place at the request 
of the consignée, he takes upon himself the risks incident to change of 
weather, and is liable for demurrage if the discharge is not effected within the 
time stiçulated for in the bill of lading, provided the designated dock has 
become inaccessible, unless by the use of unreasonable means, for an unrea- 
sonable time, and the vessel is prevented by the consignée from unloading at 
its accessible dock. 

In Admiralty. 

John H. Whiting and Wm. K. Townsend, for libelants. 

Johnson T. Platt, for respondent. 

Shipman, J. This is a libel in personam for demurrage. On Jan- 
uary 21, 1885, the West Virginia Central & Pittsburgh Eailway Com- 
pany shipped, at Baltimore, on board the schooner Henry Sutton, of 
which Gilbert Manson was master and managing owner, and the 
other libelants were co-owners, 980 tons of coal of 2,240 pounds eaeh, 
to be delivered to the New York, New Haven & Hartford Eailroad 
Company at the "Consolidated Road Docks," New Haven, for a spec- 
ified freight. The said railroad company is very commonly called 
the "Consolidated Road." 

The bill of lading contained the foUowing provision in regard to 
demurrage : 

" And 24 hours af ter the arrivai at the above-named port and notice thereof 
to the consignée named, there shall be allowed for receiving said cargo atthe 
rate of one day, Sundays and légal holidays excepted, for every hundredtons 
thereof, after which tlie cargo consignée or assignée shall pay demurrage at 
the rate of eight cents per ton a day, Sundays and légal holidays not excepted, 
upon the full amount of cargo, as per this bill of lading, for eaeh and every 
day's détention, and pro rata for parts and portions of a day beyond thedays 
above specified, until the cargo is fuUy discharged, whicli freight and démar- 
rage shall constitute a lien upon said cargo." 

1 Eeported by Théodore M. Btting, Esq., of the Philadelphia bar. 
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The Henry Sutton reached Morris eove, within the entrance to 
New Haven harbor on Friday, January 30, 1885, at 12 o'clock mid- 
night. On January 31, 1885, at 2 o'clock p. m., the captain reported 
to William A. Waterbury, who was then the freight agent o£ the con- 
signée : 

The consignée has three docks. Belle dock, the Middle dock, and 
the Pocket dock, close to each other, at which eoal is delivered. Belle 
dock is the largest. Thèse docks are near the steam-boat docks, 
where large steam-boats daily land, and are upon the main channel 
of the harbor. 

The coal on board the Henry Sutton was bought for the use of the 
locomotive angines of the consignée. The largest part of this class 
of coal is reoeived at the Shop dock, a small wharf south-west of the 
passenger dépôt, and eonnected with the main channel, three-fourths 
of a mile distant, by an artifiqial channel, which has been dug out 
within the last five or six years, and which is about 10 feet deep at 
low tide, and 80 feet wide. At this wharf are facilities for rapidly 
discharging a cargo by day and by night. One vessel only, at a time, 
can lie at the wharf and be discharged. Two vessels can lie at the 
same time in the basin. Another portion of the coal for the engines 
of the consignée is delivered at a dock above the draw-bridge. A 
portion of the same class of coal is delivered at Belle dock. 

At this time, on January Slst, the consignée had three cargoes of 
this class of coal in the port; one, a small cargo, on board the George 
Aery, which reported on January SOth, and was then discharging at 
Belle dock; another, on board the Crescent, which reported on Jan- 
uary 3l8t, at 11 o'clock A. M.; and the third, on board the Sutton. 
The Wm. 0. Snow was then lying light at the Shop dock, having dis- 
charged her cargo. 

At the conversation on January 31st said Waterbury told Capt. 
Manson that he must go to the Shop dock and discharge. The captain 
replied that he did not think the channel was deep enough for his vessel. 
Waterbury thought it was. The captain replied that he would try and 
take his vessel there on the iirst tide, which would be that night. 
Waterbury replied that he could not take her in then, as the Crescent 
was togo in first, and theydid notwant two there at once, as they had 
had some trouble with two vessels in the basin at the same time. This 
conversation was of such importance that I think it désirable to state 
the reasons for the finding that it took place. Manson testifiea posi- 
tively that he reported to Waterbury on the 31st, was assigned to the 
Shop dock, and was prohibited from going there then, and is snpported 
by George Hills. The first conversation which Waterbury remembers 
he says took place on February 2d, when Manson apparently knew 
that he had been assigned to the Shop dock. It is manifest that he 
had been assigned there previously, and that he knew it. The only 
other person who could hâve made the assignment was the dock- 
master, who testifies that he took the bill of lading on the 31st, made 
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an entry of the tîme thereon, gave the captaîn no directions, and that 
his destination was apparently understood between him and Water- 
bury. The assignment must hâve been made by Waterbury on the 
31st, who merely does not remember it. It is reasonable that the 
conversation which Manson and Hills narrate also took place at the 
same time. 

The Wm. 0. Snow came ont and the Crescent went to the Shop 
dock on February Ist. On the same day, about 12 o'clock noon, the 
Sutton was towed to the entrance of the Shop dock channel. The 
tides were good, and she could bave gone up to the Shop dock basin. 
On January Slst the ice was about an inoh thick in the channel. 
On February Ist it was broken by rains. On February 2d, and there- 
after it increased in thickness, and so continued until after February 
15th, and a vessel could not get to the Shop'dock unless a tug-boat 
should make a spécial trip and break the ice in advance. During the 
first week of February, Manson attempted to contract with the man- 
ager of one of the two principal tug-boat companies to tow him to the 
Shop dock, but was refused, because the manager did not think it safe 
either for the tug or tow to make the attempt. The Crescent tried 
to make a contract on February 6th with a tug-boat captain, to tow 
her out, but was unsuccessful. She remained at the wharf, frozen in, 
until Mareh 6th. From January Slst to February 15th the Sutton 
could easily hâve gone to Belle dock as the main channel was kept 
open by the daily line of passenger steam-boats. The owners of tug- 
boats refused to take her to Belle dock, because Mr. Waterbury had 
requested them not to do so. Capt. Manson offered to go there and 
tender the cargo. Mr. Waterbury forbade his coming. 

The Crescent was discharged at 2 : 20 a. m. on Thursday, February 
5th. On February 4th Waterbury notified Manson that the Crescent 
would be discharged on the 5th, and that he should want the Sutton 
on that day. On February 6th Manson saw Waterbury and told 
him if the Crescent got out he would go in. Waterbury replied that 
when the Sutton got in he would bave the Crescent out. The captain 
declined to go in until a passage was clear, and Waterbury declined 
to break the ice. 

I make no finding in regard to a conversation which Mr. Water- 
bury and others say occurred on February 2d, which was to the ef- 
fect that Manson asked for a berth at the Shop dock and Waterbury 
told him to go up the channel, and Manson declined to go till the 
Crescent was out of the way, because, in view of the conversation of 
January Slst forbidding Manson to go up the channel, and of the 
fact that on February 2d Waterbury knew that the ice prohibited the 
vessel from going up until it was broken, and of the further fact that 
the condition of the ice was about the same on February 2d as on 
February 5th, when the Sutton could not get to the wharf by the use 
of reasonable means, the conversation was not, in my opinion, of im- 
portance. 
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The Sutton lay at the mouth of the Shop dock channel until Feb- 
ruary 15th. Then an arrangement was made between the captain 
and consignée by which the cargo was delivered at Belle dock to 
Williams, Wells & Co., who paid the freight, and sold the coal; the 
captain retaining ail his rights to claim démarrage, and no claim of 
either party being waived, relinquished, or admitted. 

The vessel commenced discharging on February 16th, at 1 o'clook 
p. M., and was discharged on February 23d, about 9:15 a. m. If 
démarrage is to be allowed, it commenced on February 13th at 9:12 
A. M., and is due for a period of 10 days, and amounts to $784. 
Under the terms of the bill of lading the Sutton was obliged to dis- 
charge at that one of the docks of the consignée which the latter 
might designate, provided the designated dock was accessible by the 
use of reasonable mean's by the ship-owner and within a reasonable 
time. Nelson v. Dahl, 12 Ch. Div. 568. The sélection of the place 
of discharge was with the consignée, and the ship-owner was obliged 
to use reasonable means to reach it, one of such means being the 
employment of a tug; but if, from physical or other causes, the place 
was inaccessible, unless by the use of unreasonable means or by 
waiting an unreasonable time, the consignée should hâve designated 
one of his wharves which was accessible and convenient for the dis- 
charge of the cargo. While this is true, it is also true that, under a 
bill of lading which requires delivery to be made at a named dock, 
arrivai of the vessel at the dock is ordinarily a prerequisite to de- 
murrage, and delays of the vessel within the port, for a considérable 
time, from accidents of navigation, without the fault of the consignée, 
do net require him to receive the freight at another place than that 
named in the bill of lading. Aylward v. Smith, 2 Low. 192; Parker v. 
Winhiv, 7 El. & Bl. 942 ; Bastifell v. Lloyd, 1 Hurl. & C. 388; Hodg- 
don V. Railroad Go,, 46 Conn. 277. 

At the time of the arrivai of the Sutton, tbe Shop dock was desig- 
nated, and was accessible by the aid of a tug, and could bave been 
reached without difficulty. But the consignée requested that the ves- 
sel should not proceed to the dock, but should wait at the mouth of the 
channel, three-fourths of a mile distant. If she had voluntarily waited 
at this point, and had been frozen in, the case would présent différ- 
ent features, but having waited there at the request of the consignée, 
and being unable, on the 5th, when she was notified that she would 
be wanted, to obtain a tug to break the ice, and being prevented by 
the express direction and authority of the consignée from unloading 
at its accessible dock, the liability of the consignée for demurrage 
seems to me to be complète. Tije accident of navigation which pre- 
vented the Sutton from reaching the Shop dock was encountered by 
the direction of the consignée. If that dock had been accessible by 
tbe use of reasonable means when the Crescent had unloaded, the 
case would hâve been différent, but it was then inaccessible, unless 
by tne use of unreasonable means, for an unreasonable time. The 
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Belle dock was accessible, but tbecon signée preventedthevesselfrom 
unloading there. 

The facts in Ghoate v. Meredith, 1 Holmes, 500, bear an analogy 
to the facts hère. In that case the consignee's wharf was inaccessi- 
ble for an unduly long time by reason of ioe and lack of sufficient 
water, whereupon the libelant took the vessel to the only accessible 
wharf in the port, notified the consignée, and offered to deliver the 
cargo, which offer was not accepted. The démarrage claimed was 
the same as in the bill of lading in tbis case. It was held that the 
libelant was entitled to démarrage. 

There should be a decree in favor of the libelants for $784, and 
interest from February 23, 1885, and costs. 



The Wivanhob. 

Union Cotton Compress Co. of Galveston v. The Wivanhob. 

(District Court, B. D. Virginia. March 30, 1886.1 

AdmIRALTT— JUBISDICTION — CONTEACT TO COMPBESS CaBGO AND PuT ON BOABD 

Ship. 

Where a compress company contracted witii the master of a ship for coin- 
pressing her cargo of cotton, and putting it on board, Jield, that this was a 
maritime contract within the admiralty jurisdiction, on which a libel m î"*™ 
against the ship, wherever found. would lie. 

In Admiralty. On a libel for compressing and delivering on board 
a cargo of cotton. 

The cotton was compressed in Galveston, Texas, and put on board 
the steam-ship. The ship, bound to Liverpool, put into Norfolk to 
complète a supply of coal for the voyage. She was hère libeled for 
the compress charges by instructions from the libelants, in Galveston. 
The libel set out, among other things, the foUowing facts : 

"On the fourteenth day of November, 1885, the said steam-ship, then lying 
at the port of Galveston, and requlring cargo of compressed cotton, at the 
spécial instance and request of her said master, K. D. Clark, employed and 
contracted with the libelants to compress her said cargo of cotton, to the 
amount and at the priées set forth in the schedule hereto annexed, which con- 
tains a just, true, and correct account of the work done and charges made 
for the same. And thereupon the libelants commenced, on the fourteenth 
day of November, 1885, and continued the work of compressing cotton for 
the said steam-ship Wivanhoe until the twenty-fourth day of December, 
1885, when they corapleted the said work; and on the day last aforesaid had 
pressed and delivered to the said steam-ship 2,023 baies of cotton, and the 
same were received on board, and are now in said steam-ship as cargo." 

The allégations of the libel were not denied, and the case was 
heard on the motion of the respondent to dismiss the proceeding on 
the ground that the contract of a compress company for compressing 
cotton is not within the admiralty jurisdiction, does not constitute a 
lien upon the vessel on which the cotton compressed is found as 
cargo, and cannot be made the subject of a libel in rem against the 
vessel. 
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Whîte é Oarnett, for libelant. 
Ellis é Kerr, for respondent. 

Hughes, J. The question hère is analogous to the much debated 
one, whether the contract of a stevedore is maritime, and will sustain 
a libel in rem against a ship. For some time it was held that a steve- 
dore's contract for loading a vessel was not within the admiralty ju- 
risdiction, though his contract for unloading it was. Opinion bas 
undergone a change in this respect, and the tendency now is to hold 
a stevedore's contract to be within the admiralty and maritime juris- 
diction. The question was discussed very. fully by Judge Lowell, 
who afïïrmed the jurisdiction, in the case of The Geo. T. Kemp, 
2 Low. 482-485. It has more recently been considered by Judge 
Deady in the case of The Canada, 7 Fed. Eep. 119, and the affirma- 
tive held, upon a strong array of reason and authority. See, also, 
The Windermere, 2 Fed. Eep. 722; The Hattie M. Bain, 20 Fed. 
Eep. 389; The Velox, 21 Fed. Eep. 479; The Circassian, 1 Ben. 209 ; 
The Kate Trentaine, 5 Ben. 60; The Senator, 21 Fed. Eep. 191; The 
Emily Souder, 17 Wall. 669. Per contra, see The Bark Ilex, 2 Woods, 
229, and the cases there cited, viz.: Cox v. Murray, 1 Abb. Adm. 
342; McDermott v. The Owens, 1 Wall. Jr. 371. See, also, The E. 
A. Barnard, 2 Fed. Eep. 712. 

I see no reason why a stevedore's contract for loading, if made 
with the master of the vessel, is not to be deemed maritime. On 
the other hand, I can well perceive that if a stevedore makes a con- 
tract with one who wishes to ship merchandise on a vessel, to put 
the merchandise on board, both being landsmen, and neither having 
any other mercantile relation to the vessel, I say I see no reason why 
such a contract should be held binding on the ship. But where the 
master himself employs the stevedore to put and stow his cargo on 
board, the contract seems to me to be as distinotly maritime as any 
other contract which the master may make with a landsman touch- 
ing the vessel herself or her cargo. 

The analogy of a contract for compressing the cotton constituting 
the cargo of a ship with the contract of a stevedore seems to be com- 
plète. In the case at bar, I infer from the language of the libel, 
which is given above, that the ship had engaged to carry certain 2,023 
baies of cotton to Liverpool; that in the original formof the baies it 
was impracticable to stow such a number of them on board; that to 
meet this difQculty the ship herself employed the compress company 
to reduce the baies to convenient size for shipping, and to put them 
on board ; and that the libelant faithf uUy executed this contract. In 
its mère statement, the case seems to me to be clearly within the ad- 
miralty jurisdiction, irrespectively of the ciroumstance whether the 
vessel was domestic, which she was not; or foreign, which she was. 

I wUl decree for the libelant. 

End oï Volume 38. 



